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Justice, self-government, and current theories of Maori organisation. 

1. I am not trying to say anything new here today.  My plan is simply to survey 
in a reasonably systematic way what we New Zealanders already know about 
justice, autonomy and Maori organisation.  The point of doing this is to clarify 
our understandings of these things so that we better see the conceptual, and 
therefore practical, consequences of any policy built upon them.   

My philosophical mentor in this enterprise is John Locke, the seventeenth 
century English philosopher.  He saw himself as an “under-labourer”. “It is”, he 
said, “ambition enough to be employed as an under-labourer in clearing the 
ground a little, and removing some of the rubbish that lies in the way of 
knowledge”’. With the ground cleared, the scientists of his time could get on 
with building their sciences, unhindered by conceptual confusion.  It is in this 
spirit that I turn to the concepts of justice and autonomy.  I hope that policy-
makers will find the ground-clearing of some use to them.  And I also hope 
they will not draw the conclusion from the few sketchy arguments I make 
about policy that no richer and more convincing ones could be made. They 
can. 

2.1  A core idea of justice is giving to each what is rightly theirs, or rendering 
them those things that are their due.  Those to whom justice is due  - say 
natural persons or groups of people - are to be given by others their ‘property’ 
or their ‘right’.   

These are Roman ideas.  So is the saying that ‘justice must be done though 
the heavens fall’.  This means that justice is to be done in particular cases not 
so much because it is good thing to do, but because there is a binding duty to 
do it.  In fact to do justice in particular cases is sometimes not a good thing at 
all, but duty to do it remains.   David Hume imagines a poor man thrown into 
prison to the destruction of his family for a trifling debt owed to a rich man.  
The poor man’s good cannot stand in the way of the justice of his paying his 
debt.  In more familiar cases, we see that the rights and properties of 
individuals or groups sometimes clearly stand in the way of the greater good 
of a political society.  Yet it still seems wrong that injustice must be done to 
secure the greater good.  To see this is to see the basis of the right of 
reparation.  If property is taken or rights violated for however good a reason, 
reparation is not just a matter of good policy, it is a matter of justice.   If 
property or right is violated for a bad reason, then not only reparation but 
punishment is called for under the concept of justice. 

2.2 So to claim a thing as a matter of justice is to claim that others have 
inescapable duties towards you.  These duties override any other 
considerations as to what might be good to do, or better to do, or the best 
thing of all to do.  This is why normal western thinking about justice has 
always contrasted it with policy - where the latter is a free-floating pursuit of 
interests, unhindered by other considerations.  But the practice of justice in a 
settled system of rights and properties blocks certain transactions undertaken 
for reasons other than giving people their rights and properties.  One can of 
course alienate certain of ones rights and properties in legally and morally 
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valid ways; but when this has not been done, or where there are certain 
properties and rights that cannot be alienated, then justice must be enforced 
against all other interests or goods.  From this point of view governments exist 
precisely to do justice.  They ensure that only valid transactions occur.  They 
enforce those that do occur.  They render inviolate whatever inalienable rights 
and properties there are.  It is governments who are to see that “justice be 
done thought the heavens fall”. 

2.3  These are the commonplaces of western political thinking, and of our 
thinking in New Zealand.  They provide the basis for the almost universal 
assumption made among us that if Maori property was taken, and rights 
violated, then reparation must be made by the government.  So much for the 
deep intuitive basis of the idea of reparative justice that underlies much of the 
proceedings of, for instance, the Waitangi Tribunal and the Office of Treaty 
Settlements.  

2.4 A less-commonly held view is that justice for the Maori requires the 
equalisation of their life chances as a matter of inescapable governmental 
duty.  This is not so intuitively obvious to New Zealanders, as the fate of the 
governments ‘closing the gaps’ policy indicates, and much of the reaction to 
Dr Brash’s recent remarks against ‘favouritism’ to Maori.  Argument is needed 
to make ‘closing the gaps’ appear to be a matter of what has been called, 
since Aristotle’s time, ‘distributive justice’, and not just of policy.   One move to 
make it appear to be a matter of justice, is to argue that the government’s 
duties are derived from the Treaty contract which set out (as contracts do) 
rights be enforced.  Another common move is to say that ‘need’ generates 
rights.  Less common still, though a much older argument, is one that justice 
requires ‘equality’ of certain kinds.  I shall not continue down this track for the 
moment, except to say that where argument is needed to show what is just, 
then simple appeals to justice are in trouble.  That trouble in mind I shall now 
consider the concept of autonomy. 

3.1  According to the Greeks who invented the concept, for a polity to be 
autonomous was for it to live according to rules made by itself.  There were 
two main material foundations of autonomy.  The city state should be self-
sufficient, not dependent on other states for its supplies of food and shelter.  It 
should also be able to defend itself against external enemies.  These 
foundations present, then the city, and certain of those within it could be 
autonomous.  Those who were armed male citizens who deliberated and 
acted in the common good.  They lived in the realm of politics and freedom, 
unlike those who dwelt in the realms of the household, the farm, the 
manufactory or the shop.  These were slaves, metics (roughly foreigners on 
work permits), and women.  They acted in the economic realm – a realm of 
necessity where choices were constrained by the needs of those they must 
work for and nurture. Politics went with freedom; economics with constraint.   

3.2  There are two sets of advantages polities that are autonomous.  Firstly, 
they are free from the unchosen influence of outsiders.  They are in a word, 
independent powers.  Secondly they are free to make the rules of justice that 
will govern them in both their internal and foreign relations, and they are free 
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to make and pursue whatever policies they judge to be in their city’s interest.  
They have, that is, sovereign authority to make and execute laws; and they 
also have what modern political scientists call ‘policy sovereignty’.   

A polity’s autonomy is not necessarily co-incident with separation from others.  
They can be separate when they wish. They can equally cooperate in the 
closest alliance. Separation, like co-operation, is a matter of choice.  

3.3 Autonomy, having been a governing conception among the Greeks, fell 
into disuse as an ideal for a long period in Europe: it did not fit well with tribal 
regimes, feudal hierarchies, or inter-dependent Empires.  But it began to 
revive with the growth of independent kingdoms and nation states.  In the 
twentieth century it became a dominant ideal from the late 1940s as nations 
claimed independence from alien rule, and later as colonised peoples 
encapsulated in states that survived the independence process claimed 
various degrees of self-government. Maori of course, have made claims both 
to independent statehood and to other kinds of autonomy.  And they, like 
many westerners, have made claims to individual autonomy – the ‘sovereignty 
of the self’ – on the image of the individual person being like an autonomous 
polity. 

3.4  Autonomy is typically claimed as a right of peoples, as a matter, that is, of 
justice.  Maori, for instance, claim it as a Treaty right, or a right common to 
indigenous peoples, or one inherent in their practice of tikanga.  I will discuss 
these claims later.   

3.5 For the moment, it is to be observed that on the Greek ideal of autonomy, 
whether it is a right or not and on whatever grounds, can only be exercised 
upon a material basis of self-sufficiency and the power of self-defence.  Of 
course the Greek ideal is not precisely fitted for our times.  We do not think 
that substate autonomous organisations need to be self-sufficient or able 
(except metaphorically) to defend themselves.  Even less do we think it of 
individuals.  But dwelling on the Greek ideal does point to a difference 
between claims to justice and claims to autonomy.   

Justice is passively received from political authority as one’s right.  Of course 
claims to justice may be made with great vigour in the hot politics of rights 
claims.  But once those claims are recognised the claimant need do no more 
than expect justice to be done.  And many – infants, for instance, or the 
otherwise incapable – do not even need to claim their rights.  In a well-settled 
polity justice is delivered to them, as it is to everyone else, as a matter of 
course.  The duties that their parents, families and the state itself owe them 
are enforced by authority.  Those who receive justice therefore may be 
thought of in terms of two old medieval distinctions, as ‘patients’, not ‘agents’; 
or as ‘objects’ not ‘subjects’.  They do not act or do things..  They receive or 
get things.  The rights they have are not rights of action, but rights of 
recipience. 

Autonomy on the other hand is only partly a right of recipience, insofar as 
others have a duty not to interfere in certain ways with the agent, the duty 
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cashing out as the agent’s immunity from unwanted interference.  But more 
crucially, autonomy is a right of action, a right to do certain things.  And unlike 
a right of recipience, it depends for its exercise on the material capacity to 
deliberate and act effectively in the world.  It has a basis, that is, in power.  
Toddlers might have a right to care; they can scarcely have a right to govern 
themselves in co-operative groups.  They do not have the power to do it.  The 
material basis of autonomy is crucial.  If there is no basis, there can be no 
autonomy.  On the other hand, where there is a material basis, autonomy is 
almost inevitable.  Where a people has the power they will construct an 
autonomous state.  The more power groups and individuals have, the more 
autonomous action they are capable of.  In sum: where justice is entirely a 
matter of right, autonomy is necessarily based on material power and any 
right to autonomy can only be exercised where there is power. 

4.1  Everything I have said so far has been very abstract, a matter of outlining 
general concepts of justice and autonomy, and not particular conceptions.  
And so there is not much practical importance to be attached to what I have 
said.  It is all very well saying that justice requires the protection of property 
and rights.  It is another thing to discover what actual properties or rights exist 
in a sometimes ambiguous law.  It is yet another thing to demonstrate what 
moral grounds there might be to entitlements: to show whether they should be 
based on legal rights, or needs, or first occupation, overall social efficiency, 
democratic decision, idealised conceptions of Maori or western society, or 
whatever.  When these arguments occur, they are not arguments about 
whether or not justice should or should not be done – of couse it should be 
done -  but what the precise content of justice in a society is or should be.  As 
to autonomy, it is all very well to sketch a concept of it.  It is another to specify 
the rightful powers of particular autonomous actors: states, organisations, and 
natural persons for instance.   

4.2  Everyone knows of these issues in the context of Maori-Crown politics, 
and how important they are; but I want to approach them indirectly.  I want 
initially to concentrate on the questions as to who it is that must have justice 
done for them, and who it is that is or ought to be autonomous.  Who has the 
rights and powers that are at issue?  Who are the ‘patients’ and ‘agents’, the 
‘objects’ and ‘subjects’? 

These are public questions of right and power-bearing Maori identities as 
distinct from private questions as to psychological identities.  We mostly I 
think worry about private and psychological questions of identity, but I think 
that questions of public and right-bearing identities are both more important 
and more complicated than our public discourse readily admits.  They are also 
very difficult to separate from particular conceptions of justice and autonomy: 
questions as to what justice requires for entities, and what the content is of 
the autonomy that they claim.  What follows is an attempt to demonstrate, by 
way of a vastly simplified three-part model, the complicated 
interconnectedness of issues of public identity on the one hand and issues of 
rights and powers on the other.   
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5. 1 I posit three ideal types of Maori groupings with which we are familiar: 
whakapapa groups such as iwi and hapu, voluntary associations such as 
urban iwi or the Maori Women’s Welfare League, and the ethnic or racial 
group, Maori.  The principles of association and of organisation of each of 
these kinds of groups is different.  The bases too, of the claims they have to 
justice and autonomy are different, though as I hint later, they can be 
conflated as matters of Treaty entitlement, but only at the expense of 
confusion. 

5.2  The first kind of right and power-bearing Maori organisation is the 
whakapapa or kin group.  Membership of the group is based on birthright.  
What binds the whakapapa group together are kinship ties expressed in the 
tikanga, or custom of the group. Tikanga may be changed in the way any 
custom may be changed, but never so much as to destroy the inheritance.  
This means that it is only the members of the group who can make the 
changes, that they must make them according to the proper procedures 
suggested in tikanga, and that the changes must be made with the purpose of 
preserving the group through time as recognisably the same entity.  The 
members of the group are not properly identified as ‘Maori’, and do not 
identify themselves as such.  Rather they are the  descendents of some 
ancestor, separate and distinct from Maori as a whole as much as from any 
other ethnic group.  They are Ngai Tahu, Ngati Hine, and so on.  When the 
group acts, it acts as a whole, and in accord with tikanga.   The individual who 
acts is the group, not the organic persons who make it up.  Such is a 
simplified account of a whakapapa group. 

If one asks what it is that justifies the existence of such kinds of groups, the 
answer must be that hereditary kinship and custom are good and defensible 
ways of organising group activity.  One might further ask though what 
legitimates the existence of particular any particular whakapapa group. What 
not only makes it a good kind of enterprise, but what binds its particular 
members to it and calls forth the respect of outsiders for it in particular.  The 
answer is that that particular group can show descent from a particular 
ancestor, a history of working together, and a current commitment among its 
members to act together according to their custom and for the purpose of 
sustaining the group through time. 

Such groups are not only in a position to claim justice from others as a right of 
recipience.  They can also claim autonomy.  They make (though rather more 
inherit and preserve) their own rules, and they can act on them.  External 
constraints are placed on them by the milieu of action in which they operate 
and the scatteredness of the kin; and they greatly depend for their sustenance 
on the country as a whole; but in at least two rohe, the lands of Ngati Porou 
and Tuhoe, the constraints could conceivably be loosened considerably 
without the disastrous results that usually follow from material and political 
weakness. 

5.3 The second kind of Maori group is the voluntary association, or kaupapa 
group.  What makes it a group is the voluntary adherence of its members to it.  
The members are individuals, the group a collectivity.  The members unite for 
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some reason or reasons – on a kaupapa.  And they may leave the 
organisation if they come to disapprove of its purpose or think that there is a 
better way of pursuing it.  When they are members they construct the rules of 
association and adopt policies in accord with the kaupapa.   

The rules are typically informed by tikanga .  This, though, is not the tikanga of 
any particular whakapapa group.  It is a kind of generalised tikanga that 
adopts values and procedures that are common among the iwi and hapu.  It 
was in much in the way that the Romans constructed a ius gentium from what 
was common among those they ruled, or the English constructed a common 
law from among the disparate customs of their ancient marches, counties and 
hundreds.  Thus Maori voluntary associations are not only voluntary, but also 
recognisably Maori, and rooted in Maori tradition.   

But such associations are also designed to operate in a larger world of 
government, commerce and law.  And so alongside respect for generalised 
tikanga there are to be found quite foreign legal frameworks for their internal 
regulation and corporate action, democratic methods of electing and 
controlling leadership, and modern methods of accounting and finance.  The 
Maori voluntary association is a creature of two worlds, the Maori, and the 
common public world of New Zealanders.  

5.4 A question arises as to whether whakapapa groups are not sometimes 
more of this voluntary kind than they seem.  And so they are.  For instance, 
the corporate structure of Ngai Tahu as much resembles a modern corporate 
structure, a representative democracy, and a rational-legal bureaucracy as an 
ancient federation of kin groups acting according to tikanga.  And again, 
certain smaller whakapapa groups act as much as vehicles for the 
accumulation and exploitation of capital as they do for simple self-
preservation according to tikanga. 

5.5 But the point to pursue at the moment is not that the kinds of Maori 
groupings may be mixed on the ground.  It is as to the justifiability and 
legitimacy of kaupapa groups.  As to their justifiability.  What justifies them is 
that their members come together by mutual consent for their mutual benefit 
in ways that at least do not violate the rights and properties of others in the 
larger society, and perhaps are for the benefit of the wider society too.  This is 
the justification for voluntary associations in general.  It rules out gangs of 
robbers for instance as being justified features of society, and associations 
into which people are forced.  And it is the same set of considerations, now 
transported into real time that legitimates any particular voluntary association.  
Where there has been consent to membership, where the group pursues a 
common interest that does not violate the rights of outsiders, there that group 
is legitimate.  It can claim the allegiance of its members, and demand the 
respect of the outsiders. 

5.6 Such groups can legitimately own property, bear rights, and govern their 
own affairs.  They can be the patients and objects of justice, and the agents 
and subjects of autonomy. 
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6.1 The final type of Maori group is Maori as a whole, conceived either as an 
ethnic group or a race.  In some contexts the distinction between race and 
ethnicity is very important, but it is only so for my purposes in the context of 
claims to justice.  In regard to claims of autonomy it does not matter at all.   

The justification for grouping by ethnicity is that peoples have different 
cultures that must be attended to in some way.  The justification for grouping 
by race is that distinction of races implies something about treatments that are 
appropriate to race.  In New Zealand it is argued to be legitimate to distinguish 
Maori from others on grounds that their culture is different, and that it is 
legitimate to distinguish them as a race because they are racially different.  
The truth and possibility of each distinction is of course at issue, and even 
when the distinctions are adopted, their implications for just treatment remains 
at issue.   There way well be, for instance, an unambiguously identifiable 
group of cultural Maori in New Zealand; but while some will say that their 
being so requires their special treatment to meet their particular needs, others 
that no such special treatment is justified.   

6.2  But whatever way Maori as a whole are conceived, and whatever ones 
conception of what is due in justice to such a grouping, it is difficult to see that 
group as being able to exercise autonomy except as a result of state-imposed 
institutions.  This is an autonomy that is constructed from the outside, and 
empirically  and necessarily so because are no principles of association 
internal to such a Maori grouping.  Maori as a whole are neither a whakapapa 
group nor a voluntary association, capable at least in principle, of action.  In 
this respect they are like Pakeha, or any other ethnic or racial group.  They 
are not, so to say, a team of action.  How might they become such a team? 

6.3 One route would be this.  They could become a team of action by creating 
a state or pan-Maori organisation on the model of a voluntary organisation.  
But who would be the members?  Most likely it would be a combination of 
three kinds of entities.  It would be individual Maori associating as individuals.  
It would be Maori voluntary associations representing their members and their 
interests.  It would be autonomous kin groups who might associate or 
disassociate as they saw fit and could not be bound by their own consent to 
future action.  The mix might be brought about.  If so, it would demand the 
respect of outsiders as a voluntary association that did not violate their rights 
and might indeed be in the national interest.  But it would be a volatile 
association because of the mixed principles of association on which it rested. 

6.4 The more likely route, and the one already followed in the provisions for 
separate Maori seats in parliament, local government and District Health 
Boards, and for Maori Service Providers is the creation of Maori teams of 
action by the state.  The governing principle of their association in these 
locations is respect for the law: and under that principle, the competing 
demands of kin, voluntary association, individual and party interest can be 
safely left to play themselves out.  Of course to call such arrangements, 
arrangements for Maori autonomy or ‘tino rangatiratanga’ is pushing it.  They 
are better seen as arrangements of state, whereby the interests and opinions 
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of Maori of various kinds are heard and attended to, as they should be in a 
liberal democracy. 

6.5 It is often said that this route of attaining Maori autonomy by way of law is 
a requirement of the Treaty of Waitangi, and that it is this intimation that 
governments have been following since 1975, sometimes in the name of 
biculturalism.  Here I get tongue-tied and have no easy slogan to peddle. I 
have no respect at all for the Treaty insofar as it is an impediment to 
understanding.  Of course I must recognise that it is now embedded in much 
law, and the law must be respected - though whether for good or evil, or to the 
promotion of justice or injustice I am not sure.  Still, I have some respect for 
the Treaty when it is interpreted as a symbol of the commitment of Maori and 
the state to live together; and I have total respect for its power as part of the 
effectual truth of things in current New Zealand discourse.  It rules in many 
hearts; and the power of opinion is the greatest power in any society. 

6.6 Due deference paid, the trouble with argument from the Treaty is that it is 
argument cast in terms of justice and injustice, rights and duties, and 
autonomies.  Such argument is splendid when there is settled agreement as 
to who has what rights and properties.  But it is not very productive when 
substantive issues of rights and justice and autonomy are precisely at issue.  
People claim things as their due when other people do not think that to be the 
case.  Demands are made as if from a moral high ground of justice, when in 
fact what should be the case is that the parties to argument treat one another 
as negotiating equals, deciding what settlements of rights, properties and 
autonomies would be best over all, and liveable with by each. 

6.7 The arguments we should be having are indeed about justice and 
autonomy.  But the Treaty does not help, in ways too familiar to need 
rehearsing.  It says different things in its two languages.  It is too vague.  It 
can, it is true, be made to set the parameters for argument, and it has been 
drawn into law for current reinterpretation with comparative ease.  But this is 
to allow the issues at stake to be decided by lawyers and judges, and not the 
plain man and woman in the street.  This has had some advantages in that it 
has meant that emergent issues have been dealt with calmly, reasonably, and 
one-by-one.  But is has also led to the disastrous results we have recently 
seen.  I do not mean - though I refer to - Dr Brash’s argument that New 
Zealander should all be under ‘one law’, and that ‘special treatment’ should be 
meted out only on grounds of need, not of ethnicity or race.  That argument is 
actually a good one, humane and wise.  The disaster is the common 
implication drawn from argument: that Maori should have no ‘special rights’ or 
‘privileges’.  I think on the contrary, that considerations of justice and 
autonomy weigh exactly against that implication.  I shall conclude withb a 
sketch of why I think this. 

7.1 It is a peculiarity of the state of argument that no-one much now doubts 
Maori rights to reparation.   Past wrongs, including the violation of rights, 
properties, and perhaps autonomies must be righted by restitution and 
compensation.   
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Yet if the current policy of Treaty settlement were to be assessed critically as 
one of justice in reparation, it would be found to be breathtakingly foolish and 
inadequate.  Even if Maori and Pakeha (then and now) agreed on standards 
of right and wrong, justice and injustice, the lapse of time and the impossibility 
of imagining counterfactual histories which would provide a benchmark for 
current reparation would render the task hopeless.  If we add that in fact the 
very standards by which past wrongs and injustices are to be recognised, 
things get even harder.  And there are a host of other arguments about public 
identities through time into which I shall not go.  For the moment it is enough 
to say here that what we are now coming to call ‘restorative justice’ because 
of the very vagueness of that concept, must be seen and defended simply as 
a symbolic recognition of the damage that colonisation did to Maori.   

Still, whichever way one looks at this, special treatment is justified by 
reference to something special that happened in the past.  And this 
justification is sound.  If I have lent you $100 dollars in the past, I (I especially 
and no-one else) have a right to it now.  If you take my house even for public 
good, I (I especially) have a right to compensation.  If you do me some terrible 
wrong which really cannot be righted, I (I especially) have a right to some 
action by you that will in some way reconcile me to the past fact. 

And of course all this can be thought without recourse to the Treaty 

7.2  These arguments about a right to reparation for wrongs and payments of 
debts point to this fact: that people can and do have different rights under a 
legal system depending on their histories and current situations. Exercising 
the rightful powers they have to buy, sell, gift, marry, divorce, form and 
dissolve companies, join political parties and so on, they construct their own 
particular special legal statuses.   And they equally put themselves in special 
positions by acting outside the law.  These opportunities are (more or less) 
open to all. 

7.3 What makes the law ‘one law’ is not that people do not have differentiated 
rights and privileges under it.  It is that it is a system of regulation under which 
those with authority to make law and adjudicate on it recognise each other’s 
roles in that process.  Call the system one of ‘sovereignty’ or the ‘expression 
of the autonomy of the polity’ if you like.  However, even if this point were 
made out fully, it would not answer the question as to whether certain powers 
and rights should be made available to some subjects of the law and not 
others, and the particular one as to whether those ‘some’ could be Maori. 

7.4  This is a question of justice, but not in conditions where we already know 
that justice must be done though the heavens fall.  We are in no position to 
engage in a hot politics of claim and counterclaim.  The point is rather that, 
pursuing justice, we do not yet know what its content is. If we knew what it 
was we would do it, but we do not know.   

7.5 And here, too, classical political philosophy may provide a guide.  It held 
that justice requires treating like cases in the same way, and different cases 
differently.  This does not get us far, and I am not going to go much further 
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here.  But it does point to the importance of making the right discriminations 
between people, discriminations designed to identify them so that they might 
be treated as they should be, or their acts rightly understood.  Thus: 
sometimes we treat citizens differently from non-citizens; women from men; 
CEOs differently from middle-range administrators.  Thus we understand that 
certain kinds of people act differently from us, and value different things; and 
this causes us no grief.  We do not think that every kind of person should act 
in the same way.   

7.6  So: when why should Maori be treated differently from others if they 
should?  I think on the basis of their need and the needs of the state; and not 
as Maori, but as Maori who also happen to be members of some organisation 
or recipient group.   

7.7 The state needs organisations to help it run, and run well.  It needs its own 
organisation of course, but also others: service organisations, organisations 
for profit, organisations for work, recreation, religion, consolation, discussion, 
and education.  Such ‘intermediate powers’ have, since at least the sixteenth 
century in the writings of Althusius, been recognised as symbiotic with the 
state and important locations to both vivify and control it.  The state needs the 
organisations, the organisations need the state, the populace needs both.  
Assuming all this to be true, it is a question of policy as to what rights and 
powers should be accorded to (or recognised in) the variety of intermediate 
powers that we have in New Zealand.  In normal liberal thought the test is 
roughly that a right should be exist if the interest of those in that right’s 
existing is of such weight as to justify burdening others with duties of 
forbearance or supply. In deciding, one looks at the consequences of the 
right’s existing or not.  And this should be the test as to the rights and 
autonomies of Maori organisations, as it is of all other organisations.  I will not 
do a calculus, but I am pretty sure that many Maori organisations would pass 
such a test for special rights.  They are in various combinations, service 
organisations, organisations for profit, organisations for work, recreation, 
religion, consolation, discussion, and education.  Why should they not be 
sustained in the way other useful organisations are sustained? 

7.8  But should Maori as individuals have special rights?  Only in so far as 
they have needs of such a weight as to justify putting others under a duty to 
supply them.  Again I will do no calculation.  But it is well known and true, that 
Maori, if they are to live lives as fulfilling as those of most people, need, as all 
in poverty and misery do, special help.  They need, for their own good, and 
that of their fellow citizens, the power  - the autonomy – to fashion their own 
lives and find enjoyment in love, work and creative activities. 

7.9  The proper implications of Dr Brash’s general views as to equality under 
one law, are that Maori, insofar as they are members of Maori organisations 
could well have special rights.  They could also have them insofar as they are 
to be numbered among the very badly off and culturally-deprived. I say 
‘could’, not ‘should’. Only if one starts from the premises that other people’s 
lives matter to us, and that their flourishing both personally and publicly is 
constitutive of a good polity can the ‘could’ be converted into a ‘should’.  The 
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heartening thing about Dr Brash’s views are that in their only tolerable 
interpretation, this is just what they imply. 

 

Author’s working notes:19ii04 

1. The analysis of autonomy needs to be expanded along the lines that 
there are always material limits to its exercise, and sometimes jural 
ones.  The latter occur when autonomy is created by, encapsulated in, 
or subjected to a larger ‘system’ of regulation and authority.  Individual 
persons are fairly obviously always subject to both kinds of limits; 
organisations are, too, though not so obviously.  (As a matter of the 
technique of explication, the points are best made by contrast with the 
Kantian ideal of autonomy where there are no material or jural limits) 

2. The contrast between ideas about justice (a) when detailed questions 
of rights etc are settled and (b) where the details are at issue, needs 
more emphasis. 

 

Further suggestions would be most welcome, to a.sharp@auckland.ac.nz 

 

 

 


