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Abstract 

New Zealand owes its high world ranking for economic freedom in part to economic 
deregulation between 1984 and 1992.  At the same time new taxes and intrusive social 
and environmental regulations added to regulatory burdens. 

Concerns about the low quality of much regulation are widespread.   Legal initiatives to 
improve the quality of new regulation are embodied in the Legislative Advisory 
Committee's Guidelines.  Economic initiatives are embodied in the Regulatory Impact 
Statement requirement. 

In the papers below, the speaker proposes a scheme for testing new and existing 
regulations based on a law and economics approach.  Tests of necessity for a taking for 
an essential public purpose aim to preserve the domain for liberty and the rule of law.  
Where a taking passes these tests, the principle of full compensation would apply − 
ideally funded by those who desire the taking. 

The Public Works Act 1981 provides a narrower application of this approach.  This 
address argues that it can be usefully generalised, despite the obvious limits arising from 
information and transaction costs. 

Constraining Government Regulation , December 2002, can be downloaded from 
http://www.nzbr.org.nz/documents/publications/publications-2001/constraining_govt.pdf.  
Improving the Quality of Regulation, July 2002, can be downloaded from 
http://nzae.org.nz/files/%2328-WILKINSON.PDF. 
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Yes, there is a problem 

Concerns about the low quality of much regulation are widespread.  No one seems to 
deny that New Zealand has too many ill-conceived laws and regulations. 

The Law Commission highlighted the ongoing problem of a continuing stream of 
unsatisfactory legislation in its 1995 annual report. 

The governme nt's legal advisers obviously concurred.  The Cabinet Office Manual now 
requires a Minister taking a bill to cabinet to state whether it conforms with legal and 
constitutional guidelines.  The Legislative Advisory Committee provides them, subject to 
Cabine t approval.  They are known as the LAC Guidelines.1  These guidelines enumerate 
a number of common law principles (see below).  Principle 11 states that "property will 
not be expropriated without full compensation". 

The guidelines contain a checklist for testing a proposed regulation.  These tests 
including asking: 

• Has the policy objective been clearly defined? 

• Has consideration been given to non-legislative options? 

• Does the legislation comply with fundamental common law principles [see below]? 

• Have vested rights2 been altered?  If so: 

- is the alteration essential; and 

- is compensation provided? 

• Are any retroactive elements essential? 

• Is any levy a tax not imposed by parliament? 

Apparently operating entirely independently, the government's economic advisers have 
also acknowledged the problem of too much unsatisfactory regulation.  As a result of 
their efforts the Cabinet Office Manual now requires that bills being taken to Cabinet are 
subject to the test of a Regulatory Impact Statement requirement.  This test is based on 
cost-benefit analysis (cba). 

I know of no one who argues that either of these initiatives is misguided.  On the other 
hand, I am not aware of anyone who thinks they have solved the problem.  

Concerns that regulations are unduly impeding economic development can be traced back 
at least as far as the notorious fast-track National Development Act 1979.  The need for 
                                                 
1  Section 5.2 of the Cabinet Manual states inter alia  that the LAC Guidelines are "endorsed by 

Cabinet" and provide "essential guidance for everyone involved in preparing and considering 
legislation".  Sections 5.27 and 5.35 reinforce section 5.2. 

2  Collins: Vested interest 1. Property law : an existing and disposable right to the immediate or future 
possession and enjoyment of property. Vested Property law: having a present right to the immediate 
or future possession and enjoyment of property. 
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this Act followed the Town and Country Planning Acts of 1953 and 1977.  The first 
required all territorial councils to prepare and approve a district plan.  The second 
provided for − in the words of two scholars − nothing less that the direction and control 
of virtually all forms of development.3 

Arguably development has been more or less hamstrung ever since.  Certainly, New 
Zealand's economic performance has been unimpressive since the early 1950s.  But other 
factors are operating and I make no claim about their relative significance in this 
presentation.  I am content to advocate the consideration of the regulatory factor. 

Although it  may seem bizarre to say so today, the Resource Management Act 1991 was 
intended by its sponsoring minister to be less intrusive than what it replaced.  It was 
meant to be largely permissive and provide a 'one-stop-shop' for approvals.   

If it aimed for heaven it mistook the direction.  It essentially provided for the 
nationalisation of land use in stating that: 

No person may use any land in any manner that contravenes a rule in a district plan without 
resource consent. 

What happens subsequently in a country that passes such legislation depends on the 
details.  How constraining will those district plans be and how hard it will it be to obtain 
resource consent? 

None of this is to deny the major deregulation of goods, labour and capital markets that 
occurred in New Zealand after the 1984 foreign exchange crisis.  New Zealand ranks 
highly for economic freedom today in cross-county comparisons largely as a result of this 
drive.4 

At the same time new taxes and intrusive social and environmental regulations have 
increased regulatory burdens.  The regulatory juggernaut rolls on, particularly in respect 
of the family, accident compensation, health, education, employment, Commerce Act, 
capital market, and environmental regulation.  The table below provides a quick stock-
take. 

 

                                                 
3  Grant Scobie and Veronica Jardine, Town and Country Planning: Toward A Framework for Public 

Policy, New Zealand Business Roundtable, November 1987, p 10. 
4  David Henderson has commented on the limitations of such measures.  Wolfgang Kasper gives New 

Zealand a bare pass mark for the overall quality of its institutions from a growth perspective in "Zig, 
Zag and Stumble: A Report Card on New Zealand's Economic Reforms", NZAE Conference, 
Wellington, July 2002,  
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Table 

Some of the New Intrusive Legislation since 19845 

Compliance Panel's 
Enemy No. 

  

 
 
 
 
11 
6 
 
 
 
 
1 
7 
2 
 
 
12 
 
 
13 
 
5 
 
 
 
 
 
 
 
 
 
 
 
 
3 
4 
8 
9 
10 
14 
15 
 

Fair Trading Act 
Securities Amendment Act 
Immigration Act 
Parental Leave and Employment Protection Act 
Conservation Act 
Local Government Funding Powers Act 
Sale of Liquor Act 
New Zealand Bill of Rights Act 
Smoke-free Environments Act 
Child Support Act 
Resource Management Act 
Building Act 
Health and Safety in Employment Act 
Industry Training Act 
Human Rights Act 
Privacy Act 
Biosecurity Act 
Historic Places Act 
Financial Reporting Act 
Takeovers Act 
Hazardous Substances and New Organisms Act 
Forest Amendment Act 
Fisheries Act 
Protected Disclosures Act 
Employment Relations Act 
Accident Insurance Amendment Act 
Energy Efficiency and Conservation Act 
New Zealand Superannuation Act 
Telecommunications Act 
Local Government (Rating) Act 
Resource Management (Aquaculture Moratorium) Act 
 
Earlier, or broader legislation 
Accident Compensation 
Statistics Act 1975 
Transport Sector 
Food Production Legislation 
The Forest and Rural Fires Act 1977 
Securities Act 1978 
Consumer Issues  

1986 
1986 
1987 
1987 
1987 
1988 
1989 
1990 
1990 
1991 
1991 
1991 
1992 
1992 
1993 
1993 
1993 
1993 
1993 
1993 
1996 
1996 
1996 
2000 
2000 
2000 
2000 
2001 
2001 
2002 
2002 

 

                                                 
5  The numbered entries are those that were causing the greatest compliance costs for businesses − 

according to the recent Ministerial Panel on Compliance Costs. 
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Troubling features of much existing legislation 

Recurring themes in the new constraining legislation put in place since 1984 that is listed 
in the table include a tendency to: 

• legislate for outcomes , rather than to provide rules that facilitate subsequent 
negotiations that determine eventual outcomes;6 

• ignore the need for constitutional limits to government action in not confining itself 
to fixing deficiencies in the common law; 

• embrace extremism in the form of a drive for absolutes (such as safe food or 
workplaces, an unpolluted environment, or the preservation of all endangered 
species) rather than for a better balancing of marginal benefit and marginal cost; 

• deny freedom to contract out of legislative provisions by mutual consent (for 
example , the ERA and minimum wages deprive people of common law rights to 
sell their own labour as they see fit); 

• deny compensation  (this is effectively to impose a tax, possibly without the consent 
of those being taxed, or their representatives); 

• invent rights without clarifying who has the corresponding duties and establishing 
their consent to taking up those duties; and 

• disregard the difficulties that people will face in determining what they have to do 
to comply (e.g. "sustainable development", "good faith bargaining", "principles" of 
a Treaty, and "likely to mislead"). 

Inconsistencies arise because of the balkanisation of the public service and the absence of 
a coherent overall framework.  Examples include the conflict between: 

• the drive for privacy (e.g. Privacy Act, intellectual property rights) and the drive for 
disclosure (executive salaries, Securities Commission mantra); 

• the failure in the mental illness disability area to assume coercive powers to prevent 
self harm and harm to others and the great zeal to assume such powers in the health, 
safety and environmental area; 

• the drive to hold firms accountable for misleading the public but not to hold 
politicians accountable for doing the same (for example, the Fair Trading Act 
defines 'trade' so as to exclude political services); 

• the simultaneous drive towards 'no-fault' and strict liability regimes − depending on 
whether the citizen has the role of consumer or supplier; 

• the drive to impose "full costs" on motorists or incoming travellers but not on 
pedestrians , cyclists, those who patronise buses and trains, orchardists or bee 
keepers; 

• airport charges to deter travel and subsidies for tourism7; 
                                                 
6  Government expenditure programmes are commonly based on the same central planning fallacy. 
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• the resistance to paying compensation for regulatory takings while at the same time 
the government is increasing the liabilities of the private sector (e.g. director 
liabilities, exemplary damages, fines under health, safety and employment law, and 
Fair Trading Act); 

• the antipathy towards monopoly in Commerce Act cases while imposing monopoly 
in other areas (eg accident compensation, hospitals and schools). 

Cost-benefit analysis 

A Treasury audience does not need to be taken through the conceptual and practical 
limitations of cba in any detail.  See section 4.3.4 in Constraining Government 
Regulation for more discussion and references and my NZAE conference paper this year. 

Cost-benefit analysis is a useful tool, but it is: 

• too technocratic to resonate with the public; and  

• too easy to manipulate. 

Its basis in welfare economics is an issue. 

Another problem lies in distinguishing a cost from a benefit in the absence of well-
defined property rights.  Is an avoided harm a benefit?  Do I benefit you if I choose not to 
kidnap your child today or charge you for wearing something that offends your 
neighbour?  Does the successful blackmailer benefit his victim by sparing her life?  Does 
the government benefit travellers by allowing them to re-enter the country if they pay an 
airport charge?  Does the benefit increase if the cost of policing the border doubles?  If 
not, how is the benefit determined?  Does the government benefit workers by impairing 
their common law right to sell their labour as they see fit? 

Problem definition is commonly a major difficulty.  Is a 'harm to the environment' a 
problem?  Is it a problem if the world is not how the proposer of the regulation would like 
it to be?  Has the problem been defined properly, or is it mere hearsay − as in the claim 
that "there is a perception that insider trading is a problem"?  Is the definition circular – 
does it state that the problem is that the preferred policy is not in place? 

All too often a regulation is justified by defining the objective so as to prejustify the 
regulation.  For example, if the objective is to ratify the Kyoto Protocol there is little 
more to be said.  The whole cba is reduced to a farce. 

Another problem is that the analysis of the options might simply assume that the 
preferred option will achieve the desired objective – e.g. a reduction in carbon emissions 
or the end of perceptions that insider trading is a problem. 

                                                                                                                                                 
7  Whereas a fine scheme targets those who put others at risk without deterring law-abiding travel, a 

user charge on all travellers must deter some travel. 
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Another risk is that the analysis will concentrate on the hoped-for one-off distributional 
benefits of the new rule rather than on its effects on incentives.  For example, to focus on 
who benefits and who loses from a failure to compensate is to miss the point.  The thing 
to be evaluated is the incentive effect of failing to compensate.  It is the quality of the 
proposed rule that matters, not its one-off redistributional effects.  

These weaknesses mean that interest groups can easily create confusion in the media 
about the validity of any particular conclusions.  Those of you with grey hair may 
remember how a very respected academic economist used cba to attack the Think Big 
projects in the early 1980s.  However, public sector advisers loyally provided the 
government of the day with responses casting doubt on the robustness of the conclusions. 
I remember a TV debate between the academic and the minister promoting those projects.  
No economic expertise is needed to 'win' such a debate.  An unruffled and 'plausible' 
minister should be easily able to defuse the criticisms in the public's eye.  It can be 
enough to say that the academic's analysis is valid as far as it goes, but its conclusions are 
dependent on assumptions that can be questioned and the government has to take account 
of factors that the academic was unable to quantify. 

Following is a complementary view to that in Constraining Government Regulation.   

As long as there is an administrative state, cost-benefit analysis is unavoidable, and the 
more accurately it is performed the better.  On that there is near universal agreement. 

But cost-benefit analysis is no panacea.  For it is unlikely that the public will be moved to 
oppose regulations based on a toting up of costs and benefits, or that federal bureaucrats 
will bend their wills to cost-benefit calculations. 

In the end, containing the costs of government regulation, if that is now the goal, requires 
not only an economic reckoning but also a political debate over the proper bounds and 
purposes of government.8 

The weaknesses of cba are reasonably well known to economists.  However, economists 
are probably less familiar with the potential use of legal and constitutional constraints to 
improve the quality of legislation.  

Given the concentration of economic expertise in this audience I want to focus on these 
'non-economic' constraints for the remainder of this presentation. 

What is the alternative to government regulation − does the common law exist? 

It is surprising how often those discussing regulation or the role of government ignore the 
existence of the common law.   

Constraining Government Regulation cites constitutional historian Russell Kirk on the 
tendency for legislators to overlook the common law last century. 

                                                 
8  Adam Wolfson, "The costs and benefits of cost-benefit analysis", The Public Interest, Fall 2001. 
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In the twentieth century, the common law of England, of the United States, and indeed of 
every country that has adapted English common law to its needs, steadily gives ground 
before the advance of statutory law.  Some legislators scarcely seem aware that the 
common law still exists, and they succeed in enacting statutes, which deal in less 
satisfactory fashion with subjects already adequately covered by common law. 

When the common law is ignored, the alternative to government regulation is anarchy.  
After nearly 20 years sparring with lawyers over takeover regulation and securities 
market regulation more generally, I have stopped being surprised when lawyers respond: 
"But you have to have laws". It is now a media mantra in New Zealand that our capital 
markets were the "last frontier of the Wild West" when they operated under long-standing 
common law and English statute law traditions.  Moreover, no matter what government 
regulation is imposed, they revert to being the last frontier again in time in order to justify 
further regulatory impositions. 

Chapter 1 in Treasury's Government Management 1987 discusses "The Role and Limits 
of Government".  The chapter does not recognise that the common law exists. 

Even John Stuart Mill did not consider its existence in his famous essay On Liberty in the 
1850s. 

In commenting on Constraining Government Regulation at its launching, one widely 
respected legal scholar asserted that the common law has been so displaced by 
government law that it scarcely exists any more.  In contrast, Constraining Government 
Regulation cites Court of Appeal judge David Baragwanith as saying that statute law was 
a archipelago with the ocean of common law.  Clearly this must be a controversial issue 
amongst the legal community. 

The general problem of the counterfactual 

The view that the alternative to regulation is anarchy is a nice example of the common 
problem in cba of promoting a preferred solution by comparing it with an inferior or 
irrelevant alternative.  No matter how bad the proposed regulation, it is surely preferable 
to anarchy. 

In cba, the correct alternative to use in an analysis is the next best of the alternatives that 
would have to be forgone if the decision to go ahead is given.  Which one this is may be 
far from obvious; it may not be identified at all. 

A related example of a misplaced alternative is provided by the Collins dictionary 
definition of liberty.  It defines liberty to be the absence of constraint.  This leads people 
to the notion that a state of liberty is a state of anarchy, or the law of the jungle.  On this 
basis a regulation that constrains liberty is good because it is better than anarchy. 

Yet the history of the world demonstrates that the alternative to individual liberty is 
paternalism, despotism, serfdom, or the tyranny that we saw all too much of in the 20th 
century.  The common feature of these regimes is their coercive nature.  Hence liberty is 
commonly defined in philosophical debates as the absence of coercion.  A coercive act 
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forces its victim to do something against their will for the benefit of another.  It makes the 
victim a means of serving another's ends.  It is an affront to human dignity. 

If human dignity is to be preserved it is essential to avoid confusion between coercion 
and restraint.  Liberty is not licence.9 

Our constitution and the common law 

Introduction 

Richard Epstein has explained in Simple Rules for a Complex World the three great 
pillars of the common law - tort, property and contract.  Tort law keeps strangers at bay.  
It allows people to stay apart, securing their persons and property from trespass.  Contract 
law provides for people to come together when they choose to do so.  

The common law has evolved spontaneously, albeit imperfectly, over the centuries into a 
system of great subtlety and complexity.  It is organised around respect for individual 
dignity and autonomy, sanctity of contract and individual possession of property.  It is 
folly to override it wantonly.  

It is a fragmented sequence of cases and judgements spread over many countries.  Its 
pervasive and diffuse nature is a barrier to despotism.  

The courts, not parliament, administer the common law.  While any statute may override 
the common law, the degree to which it does so depends on how the courts interpret it 
when considering how it interfaces with the remaining common law. 

Compare the following nuanced checks and balances in the common law processes with 
those that may apply to regulators administering 'command and control' regulation. 

Characteristics of common law processes 

• A court cannot initiate action – there must be a plaintiff.  If common law courts are 
too costly or unpredictable, contracting parties will contract not to use them to 
resolve disputes and will settle out of court. 

• The plaintiff determines the question, not the Court. 

• Plaintiffs must prove standing. 

• Plaintiffs must prove a common law harm to themselves. 

• Plaintiffs must prove the defendant caused the harm. 

• Defendants may have defences of non-negligence or contributory negligence. 

• Awards of costs discipline non-meritorious parties. 

• Court decisions are specific to the details of the case and the question put to them. 

                                                 
9  See section 3.3 in Constraining Government Regulation. 
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• Judges are bound by precedents.  These are created over centuries in many 
common law countries. 

• Because of the importance of precedent, a clarifying decision in one case has spill-
over benefits. 

• A court's role is to discover the law by legal scholarship applied to the specific 
case, not to make new law − sadly, overly 'activist' judges may violate this role. 

• Precedents transcend national boundaries (independent judiciary). 

• Governments cannot determine which judge will try the case. 

• Governments cannot fire the judges. 

• The court's decision does not determine the outcome of a dispute, it merely 
facilitates negotiations. 

• Power cannot be concentrated easily − other judges may try subsequent cases and 
put more weight on other precedents.  There are rights of appeal and juries are 
always disbanded.  

The relationship between the common law and parliamentary law 

The independence of the common law courts from parliament is fundamental to the 
English constitution. The basic common law perspective of the courts is that a person's 
liberty and property will only be taken away or confined after due process of the law. 

The courts will give effect to deliberate statute amendment of common law rights in the 
area of the statute's subject matter.  However, the interpretation of areas of doubt as to the 
intention of the statute to deprive a person of a common law recognised right will be 
subject to some common law presumptions (see below).  

Less modest views about the primacy of the common law exist.  In the early seventeenth 
century, Sir Edward Coke asserted' in his famous battle with James I of England, the 
ascendancy of the common law over claims of sovereign power on the basis of historical 
jurisprudence − Magna Carta and the 'ancient constitution'.  He declared that "'sovereign 
power' is no parliamentary word", and "Magna Carta is such a fellow that he will have no 
sovereign".  Coke stated the following dictum in Doctor Bonham's case: 

… when an act of parliament is against common right and reason, or repugnant, or 
impossible to be performed, the common law will control it and adjudge such act to be 
void. 

A clash between the rule of law and a despotic government is an event of the utmost 
seriousness.  Civil War followed before too long − with the beheading of Charles I.  The 
1688 Bill of Rights and the dethroning of James II finally resolved the issue in favour of 
parliamentary democracy and the extinction of the concept of royal privilege based on the 
divine right of the monarchy.  
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Unfortunately, it did not resolve the problem of avoiding despotic parliamentary law.  FA 
Hayek warned that majority decision-making would lead to decisions that a majority 
would oppose. 

What we call the will of the majority is really an artefact of the existing institutions, and 
particularly of the omnipotence of the sovereign legislature, which by the mechanics of the 
political process will be driven to do things that most of its members do not really want, 
simply because there are no formal limits to its powers. 

This problem seems particularly evident under MMP politics.  Legislation all too often 
appears to represent a compromise between contending factional interest rather than a 
principled approach to solving some problem of real concern to the common citizen.  

The LAC Guidelines on the role of the state  

The LAC Guidelines state that the first purpose of the state is to defend the community 
against outside enemies. 

They also state that the state's second main function is to maintain internal order.  The 
criminal law administered by the state is designed to maintain internal order and to allow 
individuals to enjoy their freedoms of person and property.  

The LAC Guidelines on common law presumptions 

The LAC Guidelines set out several common law presumptions that common law courts 
will bring to the interpretation of parliamentary law. 

One is the presumption that when a majority vote for a law that constrains individuals or 
takes away any of their property, it will only be for good reason.  Parliamentary 
democracy is not simply the proposition that anything a majority decides must be always 
right and good. 

Another is the presumption that if the examination of a statute does not establish beyond 
doubt the apparent taking of existing rights and privileges was justified, then the statute 
did not intend to effect that taking. 

A third presumption (Lord Hoffman 1993) is that a statute that uses general or ambiguous 
words cannot be intended to override fundamental human rights, instead these words are 
interpreted as being subject to the basic rights of the individual. 

A fourth presumption, in various situations, is that title to property or full enjoyment of 
its possession may not be compulsorily acquired without compensation, unless such an 
acquisition was clearly the intention of parliament.  This reflects the fact that "the 
protection of property is generally regarded as one of the most fundamental values of a 
liberal society". 

A fifth presumption is that legislation will apply prospectively, not retroactively. 
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Only parliament can pass laws enabling taxes to be raised and authorising the expenditure 
of the tax raised. 

A fee that applies where consumers have no choice but to purchase goods and services 
from the Crown is subject to two broad principles: (1) The constitutional principle that 
the Crown cannot levy taxes without the explicit authority of parliament; and (2) 
principles set out in Standing Order 382, for example a fee imposed in unfair 
circumstances may trespass unduly on personal rights and liberties. 

So what are these 'basic rights' or 'fundamental principles'?  Any answer to this question 
is bound to be controversial.  Outstanding legal scholarship is a necessity, but how does 
one stop politics from adjudicating the outcome? 

Here is an indication of how the LAC Guidelines answered this question. 

LAC Guidelines: fundamental common law principles (non-exhaustive) 

• The dignity of the individual is of paramount concern 

• The principle of legality applies − legislation will be interpreted in a manner 
consistent with legal principles 

• Access to courts shall not be denied 

• The courts, not the executive shall construct legislation 

• No one will be required to perform the impossible 

• No one is guilty if they did not know the facts that make their act criminal 

• The principle in favour of liberty of the subject 

• No tax will be imposed except by parliament 

• Property will not be expropriated without full compensation 

• Under the rule of law no one is above the law 

• Equal treatment under the law 

• No infringement of constitutional conventions 

Even if many could agree with this list to this point, what about the next two 
propositions? 

• New Zealand law conforms with the Treaty of Waitangi 

• Freedom from discrimination is more fundamental than freedom of association? 

Their inclusion surely suffices to demonstrate that attempts to codify the common law 
can be expected to reflect the fads, fashions, follies and politics of the day.  This is why 
the drive to a written constitution is so problematic. 
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The power of eminent domain 

To this point I have been building a case that economists should acknowledge and 
support the constitutional presumption that parliamentary laws and regulations should not 
encroach on common law rights except for good reason. 

In passing, it is worth noting that a system of private property rights based on the 
common law, where it is in place, avoids the familiar problem of the tragedy of the 
commons.  This is the problem of over-grazing that arises when none that might wish to 
husband the resource are able to do so because they are unable to stop others from 
trespassing.  In economists' jargon, the problem arises because of excessive entry as a 
result of ill-defined or poorly enforced private property rights.  

While a system of voluntary exchange based on common law rights potentially covers 
most circumstances involving interactions between individuals admirably, most 
economists would be agree that there are exceptions.  In particular, government action 
may be efficacious where severe problems could arise of a public good or hold out 
nature. 

Public goods 

National defence is the classic example of a public good problem that is likely to be best 
addressed by state action.  Indeed, this is the prime role of the state according to the LAC 
Guidelines.  Other ca ses involving public health and safety such as government 
regulations for the containment and management of communicable diseases and non-
point source pollution also fall into this category.  

Hold out 

The problem of hold out is an interesting one.  Problems of hold out arise when one or 
more wilful anti-social individuals can block a highly desirable public work out of spite, 
malice or simply feebleness of mind.  For example, one bloody-minded individual might 
refuse to sell uniquely necessary private land for a sorely needed public airport even 
when offered well above market value.  The traditional Public Works Act's powers of 
compulsory acquisition provided a principled remedy for this sort of problem (see 
below). 

However, while governments can alleviate problems of hold out in this manner they also 
commonly aggravate them.  When property is taken into the commons there is a risk that 
it will be under exploited because the power to object is effectively unrestrained.  None 
can utilise or develop it because it is impossible to get all the necessary consents to a plan 
of action.  This is known as the Tragedy of the Anti-Commons.  It is the opposite of the 
problem of unfettered open entry.  

The tragedy of the anti-commons can also occur when land ownership becomes too 
fragmented for effective decision making to occur and where there is no effective 
takeover or other mechanism for forcing a resolution of the problem.  
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Section 9 of the Resource Management Act 1991 illustrates how the state can create the 
problem.  It states that: 

No person may use any land in any manner that contravenes a rule in a district plan without 
a resource consent. 

Such a provision puts much of the use value of private land into the commons.10  It 
allows for the tragedy of the anti-commons to apply wherever a district plan is 
sufficiently anti-development and where the power to object is sufficiently unrestrained. 

The following points made by opposition MP Nick Smith in the Weekend Herald  in 2001 
illustrate the potential effects of such a provision: 

• anyone can object to anything.  For a $25 filing fee, anyone can appeal.  Objectors 
receive millions in legal aid; 

• there are 25,000 pages of council rules and it takes years to get decisions.  
Singapore can process consents in 7 days; 

• thousands sit in traffic jams because Transit NZ cannot get resource consents; 

• homeowners flounder to get consents for a simple carport or patio; 

• backhanders are commonplace.  NZ's reputation suffers; and 

• investors give up and invest outside NZ. 

It is a great irony that whereas the Public Works Act could be interpreted as a principled 
response to anti-social holdout where an essential public interest is at stake, other 
legislation may precipitate exactly that problem on a grand scale. 

Principled eminent domain takings 

The essence of the case for allowing the state to take under the power of eminent domain 
is that mutually beneficial transactions are being blocked because of the high transaction 
cost problems associated with public goods and hold out. 

A principled approach to the use of this power seeks to preserve the mutually beneficial 
nature of the exchange.  This requires in principle that those who seek to have the 
incumbent relinquish some existing legal rights should compensate those incumbents for 
that loss. 

Because it is often difficult if not impossible to determine how much compensation is 
necessary, this power is open to abuse.  The big constitutional danger is that the state will 
take excessively and on an unprincipled basis.  Existing property owners are at risk that 
compensation will be inadequate.  Taxpayers are at risk that they will be required to fund 
the compensation while the benefits are unduly concentrated on those who were lobbying 
for the taking to occur. 
                                                 
10  Its provisions do not apply to an existing use circa 1991, so the scope of the nationalisation 

increases progressively through time as existing uses become uneconomic. 
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So it is not enough to provide a requirement that compensation be made, there must also 
be a provision that ensures that the exercise of the power of eminent domain is strictly 
necessary for a major public interest.  

If a country gets this wrong its whole society could unravel.  This is not just a worry 
about impairing economic growth.  

Aristotle warned that a majoritarian democracy would be despotic.  He did not expect a 
despotic democracy to survive.  In 1850, Bastiat highlighted the interest group dynamic 
at work: 

As long as it is admitted that the law may be diverted from its true purpose − that it may 
violate property instead of protecting it − then everyone will want to participate in making 
the law, either to protect himself against plunder or to use it for plunder. 

Magna Carta pointed in the right direction in terms of due process: 

No freeman shall be taken or imprisoned, or be disseised [dispossessed] of his freehold, or 
liberties or free customs, or be outlawed, or exiled, or any otherwise destroyed; nor will we 
not pass upon him nor condemn him  but by lawful judgment of his peers, or by the law of 
the land.  

I think where we are at now was well summed up by David Caygill in personal 
correspondence earlier this year. 

Certainly the only rule must be one where if property must be taken (and then only via due 
process, so that the necessity can be properly demonstrated) then fair compensation must 
be provided.  I am astounded at how often this obvious requirement is ignored or even 
contested.  Yet it seems so basic. 

The Public Works Act 1981 in its original form provided an example of a principled 
approach to the use of the power of eminent domain.  It had due process and tested for 
essentiality.  It had a public work test that stood in for necessity.  It required full 
compensation for a taking of land, including compensation for an injurious affection. 

As already noted, the LAC Guideline's checklist at 3.2 asks if the legislation alters vested 
rights and if so if it is essential to do so and if so if compensation mechanisms have been 
included.  Note tha t this formulation is not obviously restricted to property. 

Both these formulations are principled and potentially go far to reduce the likelihood of 
abuse of the power to take.  However, neither establishes the principle that those who 
sought to benefit from the taking should fund the compensation.  This is the market's test 
as to whether those benefits exceed the cost. 

The battle over the definition of a harm 

There is no need for the government to compensate someone for a taking if it is simply 
stopping that person from causing a harm by committing an unlawful common law act.  
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When states step in to better enforce existing legal rights they are said to be using the 
police power of the state. 

The trick now for those who want to benefit from a taking without having to pay 
compensation is to broaden the definition of a harm.  For example, if a harm is redefined 
to include denying a political majority a benefit that it desires, then legislation to secure 
that benefit without compensation can be redefined to be an act of police power rather 
than of eminent domain.  

However, civil society cannot be expected to endure if a harm is defined as a failure to 
act as a political majority would have you act.  Nor can there be any stability in a system 
where a political majority can take without compensation on the basis that previously 
lawful behaviour is 'no longer acceptable' and the consent of those whose rights are to be 
taken is not required. 

To motivate this point, consider Guy Salmon's lament in his exchange with Stephen 
Franks in 2000: 

Many farmers act as though they still hold the same rights that were held during the 
colonial settler era of New Zealand's history, when land could be cleared, swamps drained, 
streams polluted and soils eroded away without reference to anyone else.  That attitude, of 
course, does not correspond with any reasonable interpretation of the combined effect of 
Part II and section 85 of the RMA. 

Yet while the RMA − and indeed earlier legislation − has taken away the old rights, it has 
not fully clarified the new.  Society must now define the specific content of a new 
sustainable set of property rights and obligations. 

However, legitimacy requires the general consent of those who are subject to those laws.  
A law does not achieve legitimacy simp ly because a political majority wanted it.  
Predators know little of human nature when they essentially tell their victims to "grow up 
and get on with life". 

When Salmon says that "society must now define ..." he surely means that a majoritarian 
parliament will define those rights.  The victims will surely ask "And whose interests will 
their decisions serve?"  This is the unprincipled world that Bastiat warned us about. 

The principled approach of a civil society would be not to take without compensation and 
not to tax without the consent of those being taxed, or their representatives.  Majorities 
need to respect the common law rights of minorities if constitutional government is to 
prevail. 

Those who do not own land or use it productively cannot be free to tax those who do own 
land.  Compensation would promote fairness and civil society. 

The McShane report was brave enough to broach the subject.  According to a review by 
Kathleen Ryan of responses to his report in the New Zealand Journal of Environmental 
Law, the main objections were that: 
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1) things that offend the ordinary person may not be common law nuisances (e.g. the 
swastika case); 

2) betterment offset;  

3) compensation will chill the inclination to regulate. 

There is a risk that the first of the objections reflects a populist urge to legislate for 
morality and political correctness.  Rather than defend to the death the right of someone 
to exercise freedom of speech, there are always some who would legislate to banish 
things to which they take exception.  Political correctness can then run amok.  Again a 
presumption against expanding on the common law of nuisance unless it is clearly 
necessary in an essential public interest to do so would help guard against transitory 
populist excesses. 

The second objection, betterment, is more difficult to follow.  Of course, betterment 
should be an offset in principle – as the old-style Public Works Acts acknowledged.   

On the third point, as Ryan acknowledged in her review, the chilling of the desire to 
regulate is exactly what is required if those who see a benefit in the legislation do not 
value it more highly than the cost to those at whom it is aimed.  Changing the incentives 
is precisely what is required if civil society and fairness are to be achieved.  The more 
weight opponents of compensation put on this argument, the more they are making the 
case that fiscal illusion is real and a compensation clause is desirable. 

Tests for a taking 

In testing a proposed regulation to determine whether it constitutes a taking, it is critical 
to have a workable definition of a taking.  Following are some candidates: 

Parliament's Standing Order 197:  Does the regulation trespass unduly on personal rights 
and liberties? 

LAC Guidelines:  Have vested rights been altered? 11 

Richard Epstein :  Would the government action be treated as a taking of private property 
if it had been performed by some private party? 

Proposed :  Are existing common law legal rights taken or impaired? 

Compensation rules 

Suppose a proposed regulation rule is a taking, what compensation rule should apply?  
Here are some possible models: 

                                                 
11  See footnote 2 for a definition of 'vested rights'. 



17 

  

US Constitution: 5th Amendment "[n]o person shall be … deprived of … property, 
without due process of the law; nor shall private property be taken for public use, without 
just compensation.  

United Kingdom:  Lord Radcliffe stated in 1960 that British statutes and courts have 
scrupulously protected the principle that "the title to property or the enjoyment of its 
possession was not to be compulsorily acquired … unless full compensation was 
afforded. 

Under their Town & Country Planning Act 1932, property owners could recover any 
losses in value of their land caused by new planning restrictions.  Also provided for levies 
on betterment.  This proved unworkable and the 1947 Act abandoned the compensation 
provisions. 

Commonwealth Constitution of Australia :  [t]he Parliament shall … have power to make 
laws for the … acquisition of property on just terms from any State or person". 

New Zealand LAC Guidelines Checklist:  Have compensation mechanisms been 
provided? 

The Public Works Act 1981 stated (prior to its amendment in 1987): 

60.  Basic entitlement to compensation−(1) Where under this Act any land− 

(a) Is acquired or taken for any essential12 work; or 

(b) Suffers any injurious affection resulting from the taking of any other land of the 
owner for any essential work; or 

(c) Suffers any damage from the exercise (whether proper or improper and whether 
normal or excessive) of− 

i.  Any power under this Act; or 

ii.  Any power which relates to a public work and is contained in any other Act− 

and no other provision is made under this or any other Act for compensation for 
that acquisition, taking, injurious affection, or damage, the owner of that land 
shall be entitled to full compensation from the Minister or local authority as the 
case may be, for such acquisition, taking, injurious affection, or damage. 

Part VII of the Town and Country Planning Act 1977 that was repealed by the RMA 
similarly confirmed the right to 'full' compensation for the injurious affects on any land or 
estate caused by provisions in district schemes and controls on development in the 
absence of the scheme.  Section 126 read as follows: 

126. Persons injuriously affected may claim compensation−(1) Every person having any 
estate or interest in any land taken for any purpose authorised by section 81 of this Act or 
otherwise for the purposes of an operative district scheme, or in any land, buildings, or 
other improvement injuriously affected by the operation of any such scheme or of any 

                                                 
12  In 1987 an amending act, inter alia, replaced the word 'essential' by 'public' in both 60(a) and 60(b). 
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refusal or prohibition under Part II of this Act, shall, subject to the provisions of this 
section, be entitled to full compensation for all loss thereby sustained by him.  

(2) Except as otherwise provided in this Act, claims for compensation under this section 
shall be made and determined in accordance with [the Public Works Act 1981] in respect 
of land taken under this Act, or in respect of damage done from the exercise of any powers 
conferred by this Act.  

Section 145 of the Soil Conservation and Rivers Control Act 1941 similarly 
acknowledges the right to compensation: 

145. Compensation for injury or damage−(1) Every person having any estate or interest in 
any land taken by any Board for any of the purposes of this Act or injuriously affected 
thereby, or damaged or injuriously affected by the construction of any works by any Board, 
or suffering any damage or injurious affection from the exercise by any Board of any other 
power conferred on it (not being a power conferred by [or under section 149 or paragraphs 
(b), (e), (f), and (g) of subsection (1) of section 150] of this Act), shall be entitled to full 
compensation for the same from the Board.  

Sentencing Act 2002.  A court must require an offender to pay reparation to a victim 
unless special circumstances or undue hardship make it inappropriate. 

Proposed: Full compensation for takings or impairment of existing legal rights under 
common law. 

Conclusions 

Constitutional government requires that there be a presumption against the regulation of 
interactions between individuals that involves the use of the power of eminent domain. 

Under a constitutional approach the need for tests of due process based on necessity for 
an essential public purpose would be taken seriously.  Where compensation was not to be 
paid, the issue of the consent of those who were thereby effectively being taxed would be 
taken seriously.  Only parliament should be able to levy taxes. 

David Caygill's summary expressed the point admirably in respect of property.  It 
stressed due process in order to test necessity and fair compensation.  To repeat, he said: 

If property must be taken (and then only via due process, so that the necessity can be 
properly demonstrated) then fair compensation must be provided.  I am astounded at how 
often this obvious requirement is ignored or even contested.  Yet it seems so basic. 

But the general principles apply to rights more generally.  As James Madison said, 
although we have rights in property it can also be said that we have property in our rights.  
Hence the theme that there should be a strong presumption in favour of the preservation 
of long-standing common law rights − the 'ancient constitution' to use Sir Edward Coke's 
phrase. 
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Such a finding is so at odds with the tenor of our times that it is tempting to end by 
recalling Edmund Burke's injunction that bad law is the worst form of tyranny.  Other 
bullies and tyrants can be brought to heel in principle by an honest police force backed by 
a legal system that protects the individual from coercion. 

However, a healthy debate about the differences is what is desperately needed in New 
Zealand, not nihilism.  The issue of what rights to protect goes to the heart of the 
relationship between the individual and the state. 

Instead, I leave the last word to Samuel Gregg, once of the Centre of Inde pendent Studies 
and now of the Acton Institute.  As a theologian, it is appropriate that the title of the essay 
from which this extract is taken is The Limits of Politics. 

It may well be that one of the challenges for this forthcoming century will be for us to 
realise that safeguarding what we call human rights is far too important a task to be 
entrusted to professional human rights activists.  Ideas do have consequences, for good or 
for evil.  But they are not the toys of intellectuals. 

It follows that if rights become modern Trojan horses that help to turn politics from a 
process of reasoned deliberation and decision-making into what amounts to nothing less 
than … war by other means, then we will have no one but ourselves to blame. The number 
of people who suffered and died through the abuse of state-power in the 20th century defies 
the imagination. 

Yet we also know that the utopian impulse remains deeply ingrained in the human 
condition. 

The free society has only the most fragile of defences against the de sire of some to try and 
build heaven-on-earth through politics: 

These protections include such humble institutions as the rule of law, not to mention the 
ever-evolving but delicate tapestry which we know as the common law.  

To see these safeguards of our liberty undermined in the name of rights, both real and 
imagined, would surely be the cruelest paradox of all. 

The limits of politics must help define the limits for parliamentary law.  We are all at risk 
if passing parliamentary majorities wantonly determine and redetermine what rights to 
protect.  What we need from parliament is a sense of constitutional constraint.  The 
prevailing view of too many factions in parliament today − that they are there to 'bring 
home the bacon for their constituency" − is the antithesis of constitutionalism. 

The weakness of the constitutional constraints existing today is also evident in the state's 
user charge and tax-expenditure policies, but this is another topic.  

Let us close our ears to the siren calls of the utopians.  It is sheer folly to hope for heaven 
on earth from unconstrained parliamentary majorities.  But we could hope for a civil 
society that protected individuals from state coercion.  This is a call for greater respect for 
venerable constitutional conventions; it is not a call for a written constitution. 


