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10 June 2009 IM5-3-2 

Treasury Report: Overseas Investment Act review: Strategic Assets 

Executive Summary 

You have asked us to consider strategic assets as part of the review of the Overseas 
Investment Act.  This report seeks your guidance on whether the review should recommend 
including or not including explicit restrictions on strategic assets in the Act, and, if you wish to 
include restrictions, your initial view on the main design parameters. 
 
In our view, restricting foreign ownership of strategic assets is economically harmful. 
 

A large body of evidence finds that foreign direct investment brings significant economic 
benefits.  These benefits are arguably more likely for strategic assets, which may have 
limited domestic competition and/or significant vertical supply chain linkages.  We find the 
arguments against foreign ownership to be weak, and we consider that policies that affect 
both domestic and foreign investors equally are likely to be better targeted at underlying 
objectives.  Consequently, we recommend not including explicit restrictions on strategic 
assets in the Act and removing the existing restriction. 
 
A core judgement is the weight to put on regulatory certainty… 
 

If you want to include explicit restrictions on strategic assets, the central trade-off is 
effectively between leaving a level of ambiguity with the potential for infrequent economically 
harmful decisions, or providing clarity through more explicit restrictions.  We put a lot of 
weight on regulatory certainty.  [withheld - maintain the effective conduct of public affairs 
through the free and frank expression of opinions]      
   The trade-off for Ministers is the degree of flexibility to take decisions 
affecting specific investment applications that give rise to sensitivities. 
 
…which feeds into the design parameters. 
 

The broad range of options for imposing restrictions on strategic assets is shown in the table 
below.  The rows provide the main design parameters and considerations.  The columns 
provide the current situation (status quo), an indicative option with more weight on regulatory 
certainty (initial Treasury view), and an indicative option with more weight on flexibility. 
 

Aspect Broad range of options 

Status quo Initial Treasury view Alternative approach 

Type of 
definition  

Relatively broad definition, 
but only businesses on 
sensitive land 

Narrow definition, explicitly 
covering a few large 
businesses 

Broader definition, 
potentially covering a 
larger group of businesses 

Sector(s) Infrastructure only Infrastructure only All 

Nature of 
restriction 

Control Control (max 25.0% voting 
power by any one person) 

Ownership (max 49.9% 
total ownership) 

Nature of the 
test 

Net benefit test as part of 
sensitive land applications 

Explicit restriction, which 
could be relaxed by 
Minister 

Net benefit test with a high 
hurdle as part of business 
applications 

Degree of 
certainty for 
investors 

Uncertainty on assets and 
subjective net benefit test 

Clarity on assets and 
clarity on restrictions 

Less clarity on assets but 
greater clarity on 
restrictions 

Degree of 
flexibility for 
Ministers 

Large flexibility in both 
scope and hurdle 

Little flexibility in scope, 
option to grant exemption 

Flexibility in scope 
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The risks would be significant, though there may be opportunities. 
 

The main risks in imposing restrictions on strategic assets would be adverse market reaction, 
the potential for legal challenge, and implications for international obligations [withheld - 
maintain the effective conduct of public affairs through the free and frank expression of 
opinions]. 

Recommended Action 

We recommend that you: 
 
a indicate if you would like the review of the Overseas Investment Act to recommend 

either: 
 

• including explicit restrictions on strategic assets (with options along the lines of 
those outlined in this report); or 

 
• not including explicit restrictions on strategic assets in the regime (by removing 

and not replacing the existing restriction); 
 

Include / Not include 
 
If ‘Include’: 
 
b indicate if you have any initial views on the design parameters: 
 

• Type of definition:   Narrower (i.e.specific firms)  /  Broader 
 

• Sector(s)    Infrastructure only  /  Broader 
 

• Nature of restriction  Control  /   Ownership 
 

• Nature of the test   Straight restriction  /  Screening with high hurdle 
 
c note that all options will need to be reviewed carefully to ensure they are consistent 

with New Zealand’s international obligations; 
 
d agree to limit consultation on this issue prior to Cabinet to only MFAT and MED, given 

its commercially sensitive nature, excluding other government agencies and the 
Technical Reference Group; 

 
Agree / Disagree 

 
e refer a copy of this report to the Prime Minister. 
 

Agree / Disagree 
 
 
 
 
 
Nic Blakeley 
Acting Manager, International 
for Secretary to the Treasury 
 
 

Hon Bill English 
Minister of Finance 
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Treasury Report: Overseas Investment Act review: Strategic Assets 

Purpose of Report 

1. This report covers one aspect of the review of the Overseas Investment Act:  strategic 
assets.  The report sets out our initial advice and seeks your guidance on whether the 
review should recommend including or not including explicit restrictions on strategic 
assets in the overseas investment regime, and, if you wish to include restrictions, your 
initial view on the main design parameters. 

Background 

Broader review of the Act 

2. We recently updated you on progress with the review of the Act (T2009/1334 refers), 
and you have previously seen a draft of the first stage of the review (T2009/1147 
refers).  This report focuses on whether the Act should include explicit restrictions on 
strategic assets in addition to existing screening for business assets and sensitive land. 

 
3. In general we have identified two broad circumstances where overseas investments 

may reduce New Zealanders’ wellbeing, both of which may be relevant to consideration 
of strategic assets: 

 
• national sovereignty and ownership value, where New Zealanders may have 

a particular attachment to some types of domestic assets; and 
 

• investor behaviour, where New Zealanders may be concerned that overseas 
investors may behave in a manner that is inconsistent with domestic behavioural 
norms, and that may have an undesirable impact on economic, political, and 
cultural life. 

 
Strategic assets 

4. Two applications for overseas investment in Auckland International Airport Limited 
(Auckland Airport) in early 2008 brought the issue of strategic assets into the public 
debate.  The Government’s response at the time was to change the Overseas 
Investment Regulations to add an additional factor for consideration in assessing 
applications for sensitive land: 

 
whether the overseas investment will, or is likely to, assist New Zealand to maintain 
New Zealand control of strategically important infrastructure on sensitive land. 

 
5. The Auckland Airport applications were ultimately declined by Ministers, but the 

decision did not solely hinge on that additional factor.  Ministers’ judgement was that 
the investment was not likely to provide benefits to New Zealand based on 
consideration of nine “high importance” factors, including the additional factor above.  
No other overseas investment decisions have hinged on the ‘strategically important 
infrastructure’ factor. 

 
6. You have asked us to consider how majority New Zealand ownership of strategic 

assets could be maintained as part of the review of the Overseas Investment Act, 
where a ‘strategic asset’ means a unique asset where foreign ownership poses a risk 
to the consumer or national interest. 
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Whether to restrict foreign ownership of strategic assets 

New Zealand’s current approach 

7. In addition to the provision in the overseas investment regime described above, New 
Zealand has foreign ownership restrictions in two companies that could be described 
as strategic assets: 

 
• Telecom New Zealand.   No person who is not a New Zealand national can have 

a relevant interest in more than 49.9% of the total voting shares without, and in 
accordance with the terms of, the prior written approval of the Kiwi Shareholder. 

 
• Air New Zealand.  Non-New Zealand nationals may not own more than 10% of 

voting rights without Kiwi Shareholder consent. 
 
8. Both of these restrictions take the form of provisions in the companies’ constitutions.  

Both constitutions also contain a number of other ownership restrictions, such as the 
number of New Zealand citizens required to be on the board of the companies. 

 
9. You are currently considering options for the reform of the Kiwi Share and associated 

Rights of the Kiwi Shareholder in relation to Telecom New Zealand (T2009/1127 
refers).  The conclusion of that review and this review will obviously need to be 
consistent. 

 
Other countries’ approaches 

10. A number of other countries operate ownership restrictions in some sectors.  The most 
common sectors that are restricted are telecommunications, transport (e.g.seaports, 
airports, and airlines), national defence, energy provision (i.e. nuclear energy), and 
banking.  For example, the Australian Airports Act (1996) includes a 49% limit on 
foreign ownership of airport-operator companies, and the Qantas Sale Act (1992) 
restricts total foreign ownership of Qantas to 49% in aggregate. Generally speaking, 
strategic assets tend to be implicitly defined internationally as large firms operating in 
infrastructure or finance industries. 

 
11. The following chart summarises data from the OECD’s FDI restrictiveness index1 in 

relation to equity restrictions only.  Infrastructure and business services are the most 
commonly restricted sectors on this measure. 

 

0

0.1
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0.3
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0.5

OECD Average

Non-OECD Average

 

                                                 
1 The index draws on data for 42 countries and 9 sectors.  The index take into consideration 
discriminatory barriers to entry – relative to domestic investment – in the form of limitations on foreign 
ownership, special screening procedures that apply only to foreign investors, as well as post-entry 
management and other operational restrictions. The total score ranges between 0 and 1, with 0 being 
completely open and 1 completely closed.  The data presented here is the subset related to limitations 
on foreign ownership. 
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Rationale for concern about strategic assets 

12. Two main economic arguments are usually used as causes for concern in relation to 
strategic assets: 

 
• Capturing monopoly profits.  Many companies in New Zealand operate in 

markets that are not fully competitive, because they are effectively natural 
monopolies and/or because of New Zealand’s smaller market size compared with 
other OECD countries.  If the regulatory system is not able to adequately address 
these competition issues, the owners of the companies will be capturing 
monopoly rents.  If the owners are overseas, these rents could be taken offshore. 

 
• Not acting in New Zealand’s interests.  In some circumstances, it is possible 

that foreign owners would have different incentives than domestic owners in 
relation to the business, such as ongoing investment, expansion, or continuity of 
service provision.  These different incentives may or may not be in New 
Zealand’s interests.  Foreign ownership may be more likely to result in relocation 
of a business offshore, which again may or may not be in New Zealand’s 
interests. 

 
13. Beyond economic arguments, the New Zealand public clearly has a strong attachment 

to some specific New Zealand companies, as evidenced by the public response to the 
potential investment in Auckland Airport, for example, [withheld - maintain the effective 
conduct of public affairs through the free and frank expression of opinions]  
    On the other hand, members of the New Zealand public are also 
shareholders and can be disadvantaged by restrictions:  for example, shareholders of 
Auckland Airport had the value of their assets reduced substantially following the 
Government’s decision in 2008. 

 
14. A related aspect is public concern about ‘iconic New Zealand companies’.  [Withheld - 

maintain the effective conduct of public affairs through the free and frank expression of 
opinions] 

 
 

 
 
15. Any definition of iconic companies is likely to be much broader (and more difficult to 

define) than any likely definition for strategic assets.  Consequently, we do not consider 
iconic companies further in this report.  The existing screening for significant business 
assets is designed to address any concerns with investments in large New Zealand 
companies.  If concerns remain, changes to that regime would be appropriate to 
consider. 

 
Treasury’s view of the arguments 

16. We think the case for restricting foreign ownership in strategic assets is weak and is 
likely to do economic harm.  Our reasoning is as follows: 

 
• Foreign direct investment brings significant economic benefits.  A large 

body of evidence finds FDI tends to result in spillovers to the domestic economy.2  
Spillovers can come in the form of business and management expertise, 
technologies, demonstration effects, and stimulating competition.  Spillovers tend 
to occur vertically (forward or backward in the production chain) rather than 
horizontally (firms in the same industry). 

                                                 
2 A summary of the evidence is contained in Treasury Productivity Paper 09/01: International 
Connections and Productivity: Making Globalisation Work for New Zealand, 
http://www.treasury.govt.nz/publications/research-policy/tprp/09-01/tprp09-01.pdf. 
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• Most arguments against foreign ownership seem weak.  We find it hard to 
see why, in general, foreign owners’ incentives would be less aligned with New 
Zealand interests than domestic owners’ incentives:  in both cases the primary 
incentive is for the business to be profitable.  We think the argument about profits 
going offshore has a weak economic basis: for example, any sale price should 
take into account future profit streams.  Regulatory concerns about monopoly 
pricing seem equally relevant to firms in domestic ownership.  Foreign ownership 
may increase the chances of relocation for some types of firms, but our 
recommended policy response would be to focus on the general business 
environment and targeting particular desirable activities or skills, rather than 
targeting particular firms. 

 
• These arguments do not seem to be stronger for strategic assets, and the 

potential for economic harm seems greater.  The arguments against foreign 
ownership do not seem stronger to us for strategic assets because (i) for most 
types of assets often considered strategic (e.g. infrastructure), arguments about 
relocation are irrelevant given they are effectively immovable; and (ii) although 
concerns about monopoly pricing may be more acute, given large firms in 
infrastructure or finance are potentially more likely to be earning monopoly rents 
than firms in other sectors, the concern does not appear to be directly related to 
foreign ownership.  On the other hand, the potential for harm seems greater 
because (i) the spillovers from foreign investment could be greater for strategic 
assets than for other businesses, since strategic assets would, by definition, tend 
to have a significant impact on the economy, and may be operating in conditions 
of low domestic competition and significant vertical supply chain linkages; and 
(ii) since few domestic institutions would have the resources to buy large 
domestic assets, the threat of takeover would be reduced, and thereby reducing 
competitive pressure on management. 

 
• Domestic policies are generally likely to be much better targeted.  Concerns 

such as monopoly pricing or not operating in a commercial manner are legitimate 
concerns for public policy, but are best addressed by policies that affect all 
investors, both foreign and domestic, such as through general competition 
regulation by the Commerce Commission. 

 
• Specific restrictions on a case-by-case basis should target a clear 

underlying problem.  The requirement for local incorporation of banks is one 
example where the potential for misaligned incentives was identified and specific 
restrictions imposed to address that problem  [withheld maintain the effective 
conduct of public affairs through the free and frank expression of opinions] 

 
 
 
 
17. Our first-best advice is not to screen foreign investment at all.  Within a screening 

regime, we do not see a strong case for treating strategic assets any differently from 
significant business assets (which is subject to a test based on business acumen, 
financial commitment, and good character of the investor), particularly since the 
potential for economic harm from ownership restrictions is likely to be greater for 
strategic assets.  If the Government does not wish to include explicit restrictions on 
strategic assets in the overseas investment regime, the additional factor added to the 
regulations in 2008 could simply be removed. 

 
18. [withheld - maintain the effective conduct of public affairs through the free and frank 

expression of opinions] 
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19. [withheld - maintain the effective conduct of public affairs through the free and frank 

expression of opinions] 
 
 

How to restrict foreign ownership of strategic assets 

OECD principles 

20. The OECD’s 2007 Freedom of Investment, National Security and “Strategic” Industries: 
An Interim Report noted that participating countries agreed to three principles to guide 
investment policy in such areas.  We draw on these principles below as we consider 
the design of restrictions on strategic assets.  The principles are: 

 
• Regulatory proportionality.  Restrictions on investment should not be more 

costly or more discriminatory than needed to achieve the security objectives and 
they should not duplicate what is, or could be, better dealt with by other 
regulation. 

 
• Predictability.  While it is in the interest of both investors and national 

administrations to maintain confidentiality of sensitive information, regulatory 
objectives and practices should be made as transparent as feasible so as to 
increase the predictability of outcomes and eliminate sources of 
misunderstanding. 

 
• Accountability.  While improper political interferences in the normal exercise of 

regulatory power have to be avoided, procedures for parliamentary oversight or 
judiciary redress should ensure accountability. 

 
Problems with the status quo 

21. If the Government wishes to include explicit restrictions on strategic assets in the 
Overseas Investment Act, we see two main problems with the current approach: 

 
• Regulatory uncertainty.  There is currently a lack of clarity over (i) what is 

“strategically important infrastructure”, and (ii) what threshold overseas investors 
have to meet to demonstrate that the investment will, or is likely to, assist New 
Zealand to maintain New Zealand control.3  This lack of clarity creates general 
uncertainty for investors in the stability of the New Zealand policy environment.  It 
is likely to be making foreign investors more wary when considering investments 
in large New Zealand companies.4 

 

                                                 
3 On the face of it, the wording of the factor would suggest that overseas investment in strategically 
important infrastructure (to be defined by Ministers) on sensitive land that did not, or would not be 
likely to, assist New Zealand to maintain New Zealand control of the infrastructure would never be 
approved.  However, this factor would likely still be only one of a number of factors required to be 
considered to assess whether an overseas investment in sensitive land will, or is likely to, benefit New 
Zealand.  Consent could potentially be granted to the investment, if, having regard to all relevant 
factors, and having determined the relative importance to be given to those factors, the benefit to New 
Zealand criterion had been made out, along with all relevant other criteria. 
4 [Withheld - maintain the effective conduct of public affairs through the free and frank expression of 
opinions] 
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• Poorly targeted.  The current provision applies only to sensitive land 
applications.  The current approach may not capture assets that Ministers 
consider need particular protection, raising the risk of further changes by 
government (e.g. special legislation or an amendment to the Act).5 

 
Structuring restrictions on strategic assets 

22. We see four main design decisions for how restrictions on strategic assets could be 
structured within the Overseas Investment Act: 

 
• how broadly and explicitly strategic assets are defined; 

 
• the extent of the restriction, ranging from a high hurdle to a simple restriction; 

 
• in what part of the regime strategic assets are incorporated; 

 
• how the test is defined in terms of ownership and/or control. 

 
Type of definition for strategic assets 

23. The core trade-off in defining strategic assets is between providing flexibility for 
Ministers and providing certainty for investors: 

 

Breadth If you consider that… Possible mechanism 

narrow regulatory certainty is of high importance, and 
Ministers are prepared to have reduced 
flexibility 

describe specific 
businesses that are 
strategic assets 

broad flexibility is essential for Ministers to assess 
what are strategic assets on a case-by-case 
basis, and the trade-off of regulatory 
uncertainty is acceptable 

describe a set of 
criteria for what could 
be considered a 
strategic asset 

 
24. We put a lot of weight on regulatory certainty, particularly given the uncertainty created 

by last year’s decisions.  Consequently, we think regulatory uncertainty is likely to have 
greater detrimental effects than clear restrictions. 

 
25. Withheld - maintain the effective conduct of public affairs through the free and frank 

expression of opinions 
 
 
 
26. We would still recommend a narrow definition, Withheld - maintain the effective 

conduct of public affairs through the free and frank expression of opinions 
 
 
27. Potential definitions of broad or narrow types are discussed in paragraphs 40-49 below. 
 

Extent of the restriction 

28. The main decision point is whether to screen strategic assets (based on some test) or 
whether to simply restrict ownership and/or control in strategic assets: 

                                                 
5 An example is the purchase of part of Vector (the Wellington electricity lines) by Cheung Kong, a 
Hong Kong investor.  The purchase was not subject to the ‘strategically important infrastructure’ factor 
because it did not include sensitive land.  However, many commentators did not see the substantive 
difference between this purchase and Auckland Airport, given both were significant infrastructure 
purchases. 
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Focus If you consider that… Possible mechanism 

screening there will be some circumstances where 
significant foreign ownership/control is 
acceptable 

a net benefit test with a 
high hurdle 

simple 
restriction 

there will almost never be circumstances 
where significant foreign ownership/control is 
acceptable 

a straight restriction, 
but with possible 
exemption from the 
Minister of Finance 

 
29. Our recommendation here will depend on the Government’s view of whether Ministers 

are operating in a ‘some circumstances’ world or an ‘almost never’ world.  Given 
experience in recent years, our impression is that the situation may be closer to ‘almost 
never’, in which case a simple restriction would be most appropriate. 

 
Location of the restriction in the regime 

30. If screening is desired (as opposed to simple ownership restrictions), three possibilities 
are to screen (i) as a separate class of assets, (ii) as part of screening for sensitive 
land, and (iii) as part of screening for significant business assets. 

 
31. Introducing screening for a new separate class of assets would need to be carefully 

reviewed for consistency with existing WTO and FTA commitments in the areas of 
services and investment, and possible future commitments under FTAs currently under 
negotiation.  There would be a need to check, for example, whether New Zealand's 
carve-outs from existing commitments (to enable screening of the three existing 
classes, i.e. land, business, and fishing quota) would also cover the proposed new 
class of assets. 

 
32. As a general rule, New Zealand could amend its regime consistent with certain FTAs 

as long as the outcome is no more restrictive, but this will then become binding on New 
Zealand under the so-called “ratchet provisions” in some of these FTAs.  A separate 
class could be introduced that would cover investment from countries New Zealand 
does not currently have an FTA with.  But this would not fully address concerns as it 
would not apply across-the-board, [withheld - disclose prematurely decisions to change 
or continue policies relating to the entering into of overseas trade agreements] 

 
33. An alternative approach would be to incorporate strategic assets into existing screening 

for either business assets or sensitive land.  Under any likely definition of strategic 
assets, the issues appear to be most closely related to business assets rather than 
sensitive land, so the most logical approach would be to include an additional criterion 
for overseas investment in significant business assets.  (Note that Auckland Airport 
would have been captured under either, since it was both a significant business asset 
and on sensitive land.) 

 
34. On the other hand, if simple ownership restrictions are desired (as opposed to 

screening), the simplest approach could be to introduce a new part of the Act to 
describe the restrictions.  Any approach would have to be reviewed carefully to 
determine whether it would be consistent with international obligations. 

 
Nature of the restriction 

35. The main decision point is whether to focus the restriction on ownership, control, or 
both: 
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Focus If the core concern is… Possible threshold 

ownership that the majority of dividends/capital gains 
accrue to overseas investors and/or simply that 
the majority of the asset is not owned by New 
Zealanders 

maximum 49.9% total 
overseas ownership 

Control the potential for control to be exerted by an 
overseas investor on the operations of a 
business 

maximum 25.0% voting 
power by any one 
overseas person 

 
36. The two concerns discussed in paragraph 12 above would lead to different 

conclusions:  concern about monopoly profits would lead to a response related to 
ownership, whereas concern about not acting in New Zealand’s interests would lead to 
a response related to control. 

 
37. We find neither argument convincing, but we think focussing on control makes more 

economic sense and may be less restrictive in practice, and therefore be less harmful 
economically. 

 
38. Other types of restrictions that could be considered include the location of head office, 

sharemarket listing, board membership, or location of significant functions.  These 
types of restrictions are probably more relevant for cases where the business could 
relocate some or all of its operations offshore.  Given the nature of most of the 
businesses likely to be considered strategic assets, these restrictions seem less 
relevant and we have not considered them further at this stage. 

 
Summary 

39. The four design parameters are summarised in the table below.  Each broad option has 
a number of different possibilities within it, but the table gives you a sense of the range 
of options.  Our initial view is indicated.  Each of these parameters can be largely 
chosen independently (e.g. a narrow definition could be coupled with a high screening 
hurdle). 

 

Design 
Parameter 

Broad range of options 

Initial Treasury view Alternative approach 

Type of definition 
for strategic assets 

Narrow and specific, e.g. based 
on specific businesses 

Broad and non-specific, e.g. 
based on criteria 

Extent of the 
restriction 

Straight restriction, with 
possible exemption 

Screening with a high hurdle 

Location of the 
restriction 

Separate to the screening 
regime 

Part of the screening tests 
(probably business assets) 

Nature of the 
restriction 

Focussed on control Focussed on ownership (or 
both ownership and control) 

 
 
 
Defining strategic assets 

Broad definition 

40. For the case of a broad definition, you have indicated that a starting point could be: 
 

A ‘strategic asset’ is a unique asset where foreign ownership poses a risk to consumer 
interest or the national interest. 
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41. This definition is potentially very broad and would involve subjective judgement by 

Ministers, such as on what was considered ‘unique’ or what were deemed ‘risks’.  A 
more targeted definition could use the arguments in paragraph 12 as a basis for when 
foreign ownership could pose a risk to consumer or national interests: 

 
A ‘strategic asset’ is any business operating in New Zealand that: 

 
• has operations that have a significant and pervasive impact on the New Zealand 

economy, with major backwards and forwards linkages (other businesses rely on 
this business as a major purchaser or supplier of goods and/or services); or 

 
• is in a less than fully competitive market. 

 
42. While this is more targeted, there would still be significant discretion, for example, in 

terms of which businesses would have a significant and pervasive impact on the New 
Zealand economy.  The scope would remain relatively unclear. 

 
43. An alternative approach with a narrower scope would be to define by sector.  For 

example, strategic assets could be limited to infrastructure businesses only, on the 
basis that infrastructure businesses are the most likely businesses to meet the hurdle: 

 
A ‘strategic asset’ is any business operating in the energy, telecommunications, air 
transport, or sea transport sectors in New Zealand that has a dominant regional or 
national market share. 

 
44. We would recommend limiting to infrastructure only, largely on the basis that it would 

limit the scope and provide a clearer boundary.  [Withheld - maintain the effective 
conduct of public affairs through the free and frank expression of opinions] 

 
 
 

Narrow definition 

45. Under a narrow and specific definition, specific businesses would effectively need to be 
identified.  (In practice, specific restrictions may be best achieved by describing 
businesses in terms of market share in a particular sector, for example, rather than 
naming specific businesses.) 

 
46. [Withheld - maintain the effective conduct of public affairs through the free and frank 

expression of opinions] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
47. [Withheld - maintain the effective conduct of public affairs through the free and frank 

expression of opinions] 
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48. We have excluded some other businesses that could arguably meet the definition in 
paragraph 40 or 41 for two main reasons: 

 
[Withheld - maintain the effective conduct of public affairs through the free and frank 
expression of opinions] 

 
 
 
 
 

• Because legislation would be required.  If legislation would be required in the 
future before foreign majority ownership and/or control could occur, the 
Government could decide at that time whether to treat the business as a strategic 
asset.  [Withheld - maintain the effective conduct of public affairs through the free 
and frank expression of opinions] 
 
 
 
 
 

 
• Because restrictions would be highly disruptive.  If imposing foreign 

ownership and/or control restrictions would be highly disruptive to the sector, it 
may be better to consider alternative options. 

 
– [Withheld - maintain the effective conduct of public affairs through the free and 

frank expression of opinions] 
 
 
 

 
– [Withheld - maintain the effective conduct of public affairs through the free and 

frank expression of opinions] 
 
 
. 
 
 
 
 
 
 
49. As discussed earlier, internationally, the sectors that most often have ownership 

restrictions are infrastructure and banking.  Transport, energy, and telecommunications 
are also often natural monopolies and therefore raise competition issues.  [Withheld - 
maintain the effective conduct of public affairs through the free and frank expression of 
opinions]  Consequently, the option of restricting the definition of strategic assets to 
infrastructure businesses could be considered. 

Risks 

50. The risks of proceeding with foreign ownership and/or control restrictions in strategic 
assets are large.  The main risks are: 

 
• Market reaction.  Such restrictions could be seen as an expropriation of property 

rights, and the affected companies would be likely to lose share value. 
 



 

T2009/1382 : Overseas Investment Act review: Strategic Assets Page 14 
 

• [withheld – maintain professional legal privilege] 
 
 

• Breaching international obligations.  Such restrictions could be a breach of 
international obligations, or may not have comprehensive coverage, depending 
on how they are structured.  Any proposed measures will therefore have to be 
carefully reviewed before decisions are made. 

 
51. These risks are probably lower for a less explicit restriction.  However, once a less 

specific restriction was used in practice, the same risks would eventuate. 
 
Dynamics over time 

52. Any regime for strategic assets aiming for regulatory certainty needs to be enduring 
over time across parliaments.  The sorts of assets currently considered strategic may 
not be the same as those considered strategic in 10 years.  The risk of a more explicit 
definition is that there is a ratchet effect where the list of specific businesses is added 
to over time, perhaps as events occur that put pressure on the Government.  From an 
economic point of view, we would see this dynamic as potentially harmful. 

 
53. This risk could be mitigated by narrowing the scope of any businesses that can be 

captured to (say) only infrastructure, and by ensuring that adding to the list could only 
occur via primary legislation (requiring parliamentary approval rather than just 
executive approval).  These steps could be seen as both positive (in helping limit a 
future government’s choices, e.g., in the face of public pressure) or negative (in 
reducing a future government’s flexibility). 

 
54. Another mechanism that could be considered would be to raise the hurdle for Ministers 

to exercise power on strategic assets, such as requiring documentation explaining the 
decision to be tabled in Parliament.  In practice, it is questionable how much higher the 
hurdle would be raised – for example, Ministers publicly released how they came to 
their decision on Auckland Airport. 

Opportunities 

55. There may be opportunities associated with restrictions on strategic assets: 
 

• Remainder of the review.  Including explicit restrictions on strategic assets 
would be a tightening of the overseas investment regime.  [Withheld - maintain 
the effective conduct of public affairs through the free and frank expression of 
opinions] 

 
• [Withheld - maintain the effective conduct of public affairs through the free and 

frank expression of opinions]. 
 

 
 
 

 
•  [Withheld  - maintain the effective conduct of public affairs through the free and 

frank expression of opinions] 
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Next Steps 

56. We will incorporate the issue of strategic assets into the policy document being 
developed for the review.  At this stage, we are seeking your guidance on whether you 
would like the review to recommend either: 

 
• including explicit restrictions on strategic assets (with options along the lines of 

those outlined in this report); or 
 

• not including explicit restrictions on strategic assets in the regime (by removing 
and not replacing the existing restriction); 

 
Limiting consultation 

57. We have consulted with the OIO, MFAT, and MED on this report.  [Withheld - maintain 
the effective conduct of public affairs through the free and frank expression of opinions]  

 
 if a decision is taken to introduce new measures to protect strategic assets, these 

should be examined to ensure they are consistent with international obligations and 
designed to conform with the OECD principles of predictability, proportionality and 
accountability, so as to minimise uncertainty for investors and potential concerns from 
trading partners. 

 
58. If you wish to include explicit protection for strategic assets in the review, we 

recommend limiting consultation on this issue.  The rest of the review is undergoing a 
consultation process among a number of government agencies and the Technical 
Reference Group (TRG).  Given the commercially sensitive nature of this issue, we see 
good reasons to limit consultation to only the OIO/LINZ, MFAT and MED at this stage.  
We would also withhold from other agencies and the TRG that such work was 
underway. 

 
59. The downside to this approach is that other agencies and the TRG would potentially 

have useful comments, and they would probably be surprised when they discover they 
have been excluded from a significant part of the review. 

 


