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Treasury Report:  Simplifying the Overseas Investment Act: EGI Paper and 
RIS 

Date: 4 December 2009 Report No: T2009/2644 

Action Sought 

 Action Sought Deadline 

Minister of Finance 

(Hon Bill English) 

Indicate any changes you would like 
to the EGI paper. 

Note that the review is on the 
agenda for your Treasury catch-up 
on Tuesday 8 December. 

Sign the attached Cabinet paper for 
EGI on 16 December and lodge at 
Cabinet office. 

Refer a copy of this report to the 
Ministers of Land Information and 
Regulatory Reform, and your 
Associate Minister of Finance. 

Thursday 10 December 2009 

Associate Minister of Finance 

(Hon Simon Power) 

Note the contents of this report. None 

Contact for Telephone Discussion (if required) 

Name Position Telephone 1st Contact

Nic Blakeley Acting Manager, International [withheld – 
privacy] 

 [withheld – 
privacy] 

 

[withheld – privacy] Analyst, International [withheld – 
privacy] 

 [withheld – 
privacy] 

 

Minister of Finance’s Office Actions (if required) 

Lodge the attached Cabinet paper and RIS at Cabinet office by 10am Thursday 10 December. 

Refer a copy of this report to the Ministers for Land Information and Regulatory Reform, and the Associate 
Minister of Finance (Hon Joyce). 

 
Enclosure: Yes (EGI Paper:1452129, RIS:1380867) 
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4 December 2009 IM-5-3-2  

Treasury Report: Simplifying the Overseas Investment Act: EGI Paper 
and RIS 

 
The Cabinet paper and Regulatory Impact Statement (RIS) for the Overseas Investment Act 
review are attached for your signature and lodging at Cabinet office for consideration by the 
Cabinet Economic Growth and Infrastructure (EGI) committee on Wednesday 16 December. 

 
We would draw your attention to the following points: 
 
• agencies are generally more comfortable with the revised package but there are still 

areas of disagreement, so agency comments and split recommendations are 
included in the paper; 

 
• the split recommendations relate to the following issues: 

– exempting New Zealand-linked repeat investors (MAF and OIO); 
– raising the business screening threshold (MFAT); 
– excluding land adjoining local parks and reserves from screening (DoC); 
– narrowing the ability to require benefits in the sensitive land test (MAF, DoC, 

MCH, Historic Places Trust, OIO); 
– removing the requirement to offer riverbed back to the Crown (MAF, DoC); 
– which Ministers should exercise the substantial harm test (MAF); 
– removing re-screening for increases in ownership/control (MAF, OIO); 
– not including additional screening requirements for Sovereign Wealth Funds 

(MAF); 
 

• the paper discusses two possible packages of options: 
– a 'more change' package, where some Ministers are likely to disagree with some 

components; and 
– a 'less change' package, where consensus among Ministers is more likely, but 

the economic impact would be significantly lower; 
 

• we have articulated your judgements in paragraph 60, including that you recommend 
the 'more change' package or something close to it (consistent with what we last 
discussed with you); 

 
• we have included a Treasury comment supporting the 'more change' package 

(paragraphs 70-71); and 
 
• the RIS has been assessed by RIAT as meeting the quality assurance criteria. 
 
[Withhold - maintain the current constitutional conventions protecting collective and individual 
ministerial responsibility]. 
 
 
 
 
We have included some possible talking points for you for EGI as an Annex. 
 
Next steps 

If Cabinet makes a decision, we will liaise with your office on the appropriate timing of public 
announcements.  We would expect the Parliamentary Counsel Office to draft the Bill over 
January and February, with the aim of introducing a Bill in late February or March. 
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Recommended Action 

We recommend that you: 
 
a indicate any changes you would like to the EGI paper; 
 
b note that the review is on the agenda for your Treasury catch-up on Tuesday 8 

December; 
 
c sign the attached paper for EGI and lodge it at Cabinet office by Thursday 10 

December 2009; and 
 
d refer a copy of this report to the Ministers for Land Information and Regulatory Reform, 

and your Associate Minister of Finance (Hon Joyce). 
 
 Agree/disagree. 
 
 
 
 
 
 
Nic Blakeley 
Acting Manager, International 
for Secretary to the Treasury 
 
 
 
 
 
 
 
Hon Bill English 
Minister of Finance 
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Annex:  Possible talking points for EGI 

General points 

• The last time you saw the review was early August.  Since then, a number of changes 
have been made, as outlined in paragraph 12 of the EGI paper.  Some of the more 
sensitive proposals have been removed, such as changing the purpose of the Act and 
removing the requirement to advertise farmland before sale to an overseas person. 
 

• The paper outlines two possible packages of options.  I hope we can all agree on at 
least the 'less change' package.  For the remaining proposals the judgement is 
essentially between, on the one hand, improving economic performance by reducing 
compliance costs and increasing certainty for investors, and, on the other hand, 
achieving social and environmental objectives through the Act and providing additional 
flexibility for Ministers. 
 

• My judgement is outlined in paragraph 60 of the EGI paper.  In short, I think that the 
'more change' package still provides sufficient protection for the most sensitive assets, 
but provides much greater economic benefits. 

 
Points in relation to specific proposals 

Business assets: scope 

• [Withheld - disclose prematurely decisions to change or continue policies relating 
to the entering into of overseas trade agreements]. 

 
• Australia recently raised its threshold from $100m to $219m. If we don't move at 

all, we could be seen as less investor friendly than Australia. These signals 
matter. 

 
Sensitive land: hurdle 

• Regarding economic benefits: 
 

– We don't test investments by New Zealanders on a case-by-case basis for 
economic benefits, even though some will inevitably fail.  Instead, we rely on 
the general business environment and commercial incentives. 
 

– Investors will still have to meet the ‘investor test’, which includes an 
assessment of business acumen.  If something looked particularly bad from 
an economic perspective, they could fail the investor test. 

 
• The ‘narrow’ test will provide the largest reduction in compliance costs while still 

providing for enhanced walking access.   
 

Offer back of riverbed to the Crown 

• Crown ownership of the riverbed is not needed to provide public walking access 
(which can be achieved with any of the benefit tests proposed). 

 
• This process generally results in the Crown owning only small parcels of rivers – 

certainly not whole rivers. 
 
• The process, even with the proposed improvements, is long and costly; the OIO 

tells us that removing this requirement will reduce assessment effort by 90% for 
those applications that involve special land. 
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Increases in ownership/control once approved 

• The tests are not applied any differently whether the investor is taking a minority 
or majority stake in an investment.  

 
• If an investor has already been screened and is increasing their stake in an 

investment the outcome of screening is unlikely to change. 
 

Definition of an overseas person: exemptions 

• [Withheld - maintain the effective conduct of public affairs through the free and 
frank expression of opinions] companies with a long history and links with New 
Zealand and who have been approved through the regime numerous times.  Are 
these investments really likely to raise serious concerns? 

 
• Companies can be removed from the exemption list if the circumstances change. 

 
Substantial harm test 

• The test has been designed to be in line with international best practice.   
 
• The test covers economic harms – ‘essential security interests’ incorporates 

actions that would threaten our economic capacity. 
 
• The hurdle is high – it's intended to be.  Investors still talk about the Auckland 

Airport decision – frequently.  That decision has created significant uncertainty 
about our regulatory environment.  We need to have a high hurdle to maintain 
certainty. 

 
 


