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Key to sections of the Official Information Act 1982 under which information has been 
withheld. 

Certain information in this document has been withheld under one or more of the 
following sections of the Official Information Act, as applicable: 

[1] 9(2)(a) - to protect the privacy of natural persons, including deceased people 
  

[2] 9(2)(b)(i) - to protect trade secrets 
 

[3] 9(2)(b)(ii) - to avoid unreasonable prejudice to the commercial position of the 
person who supplied the information or who is the subject of the information 
 

[4] 9(2)(ba) - to protect information that is subject to an obligation of confidence, or 
that was or could be provided under legal compulsion, where making the 
information available would be likely to prejudice the supply of similar 
information and it is in the public interest for that information to continue to be 
supplied 
 

[5] 9(2)(d) - to avoid prejudice to the substantial economic interests of New 
Zealand 
 

[6] 9(2)(g)(i) - to maintain the effective conduct of public affairs through the free 
and frank expression of opinions 
 

[7] 9(2)(h) - to maintain legal professional privilege 
 

[8] 9(2)(i) - to enable the Crown to carry out commercial activities without 
disadvantage or prejudice. 

Where information has been withheld, a numbered reference to the applicable section 
of the Official Information Act has been made, as listed above. For example, an [8] 
appearing where information has been withheld in a release document refers to section 
9(2)(i). 

In preparing this Information Release, the Treasury has considered the public interest 
considerations in section 9(1) of the Official Information Act. 
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From: Peter Wilding
Sent: Thursday, 25 February 2010 5:30 p.m.
To: ^MOF: Paul Dyer; ^MOF: Alex Harrington
Cc: John Park; Joanna Gordon; Brian McCulloch
Subject: RE: South Canterbury Finance
Attachments: Retail Deposit Guarantee Scheme: Additional issues

[SEEMAIL] 

Paul, Alex 

 

The aide memoire dated 15 August 2009 sets out the statutory management process and comparison with 

receivership (the table on p3-5 compares the two processes). If this leaves any questions unanswered and you 

would like further information and analysis then please let us know. 

 

Happy to discuss 

 

Peter 

 

Peter Wilding | Senior Analyst | The Treasury 

                                                       
    

CONFIDENTIALITY NOTICE 

The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be legally privileged. If you are not an intended 

addressee: 

a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733); 

b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.  

 

From: John Park  

Sent: Thursday, 25 February 2010 3:22 p.m. 
To: Joanna Gordon; Peter Wilding 

Subject: FW: South Canterbury Finance 

 

 

 

John Park | Manager Guarantee Scheme | The Treasury 

                                                  
    

CONFIDENTIALITY NOTICE 

The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be legally privileged. If you are not an intended 

addressee: 

a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733); 

b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.  

 

From: Paul Dyer (MIN)                                                             

Sent: Thursday, 25 February 2010 3:06 p.m. 

To: John Park; Brian McCulloch 
Subject: RE: South Canterbury Finance 

 

John 

I can't see there is much need for a briefing at present:  MoF is sufficiently briefed.  This could of course change 

rapidly with events and I'd encourage you to keep the office informed. 

 

Can I suggest that a generic memo on receivorship vs stat mgmt would be helpful, outlining considerations and 

process to prefer one vs the other, who implements, subsequent work out and resolution timetables etc. 

 

Paul. 

 

[1]

[1]

[1]
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From: John Park                                                           

Sent: Thursday, 25 February 2010 11:10 am 

To: Paul Dyer (MIN); Brian McCulloch 

Subject: South Canterbury Finance 

 

 

Following on from our discussion, the question has been asked whether it would be useful to meet with the Minister 

to update him on the situation, provide and discuss possible talking points on SCF and/or the Extended Scheme and 

discuss updated advice on potential options such as Statutory Management versus normal commercial processes. 

 

Feedback on previous meetings around these issues leads us to be cautious in advocating such an approach ahead 

of updates via TR’s etc. 

 

I would appreciate your advice asap. Please feel free to contact either me (021 929 660) or Brian McCulloch. 

 

Regards 

 

John Park 

 

 

John Park | Manager Guarantee Scheme | The Treasury 

                                                  
    

CONFIDENTIALITY NOTICE 

The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be legally privileged. If you are not an intended 

addressee: 

a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733); 

b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.  

 

[1]

[1]
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Date:  15 August 2009 SH-11-4-3-4 
 
 
To: Minister of Finance 
 

AIDE MEMOIR: RETAIL DEPOSIT GUARANTEE SCHEME - STATUTORY 
MANAGEMENT; SUMMARY OF OPTIONS  

This note covers: 

•  background on the statutory management process, how it would operate in 
practice and the difference between the statutory management and 
receivership processes; and 

•  a high level outline of options. We also note that the proposed eligibility criteria 
for the extended retail scheme should remain unchanged. 

 
We also have the following work in train for advising you on specific decisions you are 
likely to need to take over the next week: 

•  effects upon the Crown accounts; 

•  an assessment of the firm’s significance; and  

•  further detail of the options. We can explore options to the point where they 
can be put into effect if that is what you would prefer.  Please indicate if there 
are any options outside the ones we have recommended that you would like us 
to explore. 

 
In terms of timing, we see decisions on this issue needing to be taken within the next 
fortnight. We expect to be engaged by the company over the next week around 
possible restructuring and equity raising plans. It is likely that it will become apparent to 
the company that none of these can be completed within the required timeframe, that is 
before the requirement to announce its results to the NZX on 28 August 2009. 
 
Based on our assessments and the information we have from the inspection 
undertaken on this firm and the next high risk firm, our advice is that this firm be let fail, 
the Crown payout under the guarantee, and that you support any recommendation to 
place the firm into statutory management. While the fiscal costs are significant under 
this scenario, the fiscal costs under other scenarios are potentially higher, rather than 
potentially lower. 
 

STATUTORY MANAGEMENT 

Receivership compared to Statutory Management 

This section outlines and compares the key features of each process. In addition, the 
Securities Commission can determine whether statutory management is in the public 
interest. The Securities Commission has previously identified situations it considers 
when contemplating a recommendation for statutory management.  
 
Relevant to the current situation may be: 

•  a complex group of companies linked by shareholding or inter-company debt; 

•  the effect on a market of an apprehension of uncoordinated realisations of 
many assets in distressed sales; 
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•  the effects of intervention and non intervention on the credit standing of New 
Zealand companies. 

 
The main motivation for considering statutory management in this case is to allow the 
affairs of the corporation to be dealt with in an orderly and expeditious way. 
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 Receivership Statutory Management 
Authority for 
appointment 

 

Pursuant to the Receivership Act 1993 and a deed or 
agreement between the corporation and that party usually 
a security agreement.  
 

Under the Corporations (Investigation and Management) Act 1989 
(CIMA) by an Order in Council made by the Governor General on 
the advice of the Minister of Commerce following a 
recommendation from the Security Commission. 
 

Process Activated by the giving of notice of appointment of a 
receiver to the corporation by the party entitled to do so 
under a deed or agreement 

Process usually initiated by the Board of the corporation in 
insolvency situations or the Registrar of Companies where there is 
fraud or reckless trading by discussions with the Securities 
Commission.  
 
Consultation during the process will occur with Treasury, DPMC, 
MED, Crown Law and other relevant departments with an interest 
in the corporation.  
 
Following a recommendation from the Securities Commission a 
Cabinet paper with a draft Order in Council would be prepared for 
submission by the Minister of Commerce to Cabinet. 
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Grounds for 
appointment 

Depends on the terms of the deed or agreement but 
usually in relation to significant breaches of the terms 
which are not or cannot be rectified within a specified 
time. 

The Securities Commission must be satisfied that the corporation 
is one to which the CIMA applies. Either: 

• the corporation is or maybe operating fraudulently or 
recklessly; or  

• it is desirable that CIMA apply: 
o  for the purposes of preserving the interests of the 

members of the corporation; or  
o  for the purposes of protecting any beneficiary of 

any trust administered by the corporation; or  
o  for any other reason in the public interest - if 

those interests cannot be adequately protected 
under the Companies Act or in any other lawful 
way. 
 

The Securities Commission having been satisfied that the 
corporation is one to whom CIMA applies before making a 
recommendation for statutory management must then be satisfied 
on reasonable grounds that it is desirable that the corporation be 
declared subject to statutory management for the purposes of: 

•  preserving the interests of members, creditors 
beneficiaries or the public interest; or 

•  enabling the affairs of the corporation to be dealt with in a 
more orderly or expeditious way.  
 

Scope The scope of the receivership depends on the terms of the 
deed or agreement as to the corporations included in the 
charging group.  
 
Subsidiaries or associated parties not in the charging 
group will fall outside the receivership. 

The Order in Council can declare any associated person of the 
corporation to be subject to statutory management.  
 
The Securities Commission has to be satisfied that the grounds 
for statutory management are made out in respect of each 
associated person or that the business and affairs of the 
corporation are so closely connected with that associated person 
that the Statutory Manager would be unable to exercise effectively 
his powers in relation to the corporation 
 



Treasury:1335464v1  5 

 
Effects Receivership-the receiver takes over the management 

and control of the corporation and its property. 
The statutory manager takes over the management and control of 
the corporation and its property to the exclusion of all others.  
 
In addition, an immediate moratorium comes into effect so that no 
actions can be taken or continued against the corporation or its 
property e.g. secured creditors cannot exercise their rights. 
 

Powers Powers will be contained in the deed or agreement but will 
usually be very wide. 

Set out in CIMA and very wide reflecting the nature of statutory 
management and the longer timeframe in which it is likely to 
operate.  
 

Duties Receiver has to: 
a) exercise powers in good faith and for a proper 

purpose; 
b) exercise powers in a manner that he believes on 

reasonable grounds to be in the best interests of the 
persons in whose interest he has been appointed; 

c) to the extent consistent with a) and b), exercise 
powers with reasonable regard to the interests of the 
corporation, others claiming interests through the 
corporation in receivership property, unsecured 
creditors and sureties to the corporation;  

d) in relation to the sale of property a duty to all in (c) to 
obtain the best price reasonably obtainable as at the 
time of sale. 

Statutory manager has to have regard to: 

• the need to preserve the interests of members and 
creditors of the corporation or beneficiaries under any 
trust administered by the corporation or the public 
interest;  

• the need to resolve the difficulties of the corporation;  

•  as far as practicable, the need to preserve the business 
or undertaking of the corporation.  

 

Costs Met either by the corporation if the receiver is constituted 
an agent of the corporation or, if not, by the appointer but 
with priority over all other claims. 

Met by the corporation with priority over all other claims.  
 
The Crown has liability under a statutory indemnity for the actions 
of the Securities Commission, Registrar of Companies and the 
statutory manager. The Crown may also need to provide working 
capital to the statutory manager.  
 

Relationships Receiver’s relationship is with the appointer Statutory manager has a relationship with the Registrar of 
Companies and possibly with an advisory committee of creditors. 
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per se. No non-bank is systemically important and a large number of banks would not 
qualify either.  
 
The regional or local implications would be relevant, most particularly, in a decision to 
consider statutory management and perhaps the use of public interest in this context.  
 
If a large firm fails, then there will be some disruption initially but where there is an 
opportunity, we would expect other firms to pick these up. For example, if the firm has 
been the leader in rural equipment lending, then another firm may wish to take this 
over.  
 
We are undertaking such an assessment and will be using this to inform our advice to 
you over the next week. 
 
                                                                                        
                                                                                       
                                                                                        
                                                                                        
 

Associated risks 

It is our view that the most at risk firm should be let to fail and the question is what 
mechanism manages the unwind – receivership or statutory management. 
 
                                                                                  
                                                                                        
                                                                                                  
                                                                                   
                          
 
However, any such support would need to be carefully investigated (i.e. through a form 
of due diligence) and only contemplated where it would be in the public interest to 
exercise such a guarantee. This requires tests of prudency to be applied, such as a 
form of due diligence, and satisfaction and confidence in the operation and 
effectiveness of the organization’s governance and management.  
 
There is no guarantee that government funding under any of the options explored 
below would ever be recovered. If sustainable business model for failed firms cannot 
be established, then Crown will not only have to payout depositors but the Crown 
funding in the firm may also be lost, i.e. worst of both worlds.  
 
Managing associated risks: Mitigation through the failing firm  

Our advice is to let the failing firm fail. Our assessment is that, while there may be a 
liquidity problem, the underlying problem is capital and it is equity that is required.  
 
Our advice is also that the Crown should not contemplate owning anything that it does 
not fully understand and control.  
 
If the firm is not allowed to fail, then the options are: 
 

[3]

[3]
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• Own the firm. The Crown buys the firm and puts in its own management team. 
Ownership gives the Crown a good degree of control. This requires establishing 
a purchase price (which might be zero) although that will not be a reflection of 
the Crown’s costs which would be in excess of $400million based on our 
current knowledge. This will involve due diligence.  In the case of this firm, the 
governance and parts of the asset book are very unclear and it may be that 
they will remain unclear until there has been significant restructuring of the firm 
both of its books and its management and governance. 

o Risks are that: 
� restructuring may be limited by the nature of lending contracts 

that have been entered into and the rights the firm has to alter 
any of these arrangements; 

� a sustainable business model for the failed firm cannot be 
established. The Crown will not only have to pay out depositors 
but the Crown funding in the firm may also be lost; 

� any period of restructuring will need to be financed incurring 
additional costs; 

� From a comparative institutional perspective, the Crown is not a 
good owner; 

� The option is a long way away from a private sector solution. 
This would send important signals (i.e. ) to the rest of this sector, 
important commentators and other failing firms. 

o The upside is that it could avoid immediate payout under the scheme. 
 

 
• Put equity into the firm. The Crown then has an ownership stake in the firm 

but in this situation, little control and may not avoid failure in any case unless 
major restructuring takes place.  

o This is probably the worst of all possible interventions to make in 
this specific case and in most cases like this is likely to be a “good 
money after bad” scenario.  

o It may avoid payout but that is unlikely.  
  

• Support a third party putting in equity. This could be done provided the other 
party also has something at stake. This could be in the form of a guarantee or 
undertaking given to a third party to cover some of the potential risk they are 
taking on.  

o It is unlikely a third party would come in with the amount of equity we 
consider would be needed to put the firm back on a stable footing 
(around $500 million).  

o The risks around being able to establish a viable ongoing business 
remain.  

 
Managing associated risks: Mitigation through managing flow-on effects        
                       

The options are similar to the above except you are avoiding a failure that might not 
otherwise have happened rather than dealing with a “certain to fail” situation. The risks 
are still significant but there is likely to be some time and more options available.     
                                                                              
 
The details of how these options could be put into place can be developed. 

[3]

[3]
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Summary of options 

Taking the above into account, we would recommend, on balance, that the firm be 
placed in statutory management which we estimate will cost gross of $1.9 billion with a 
net cost of $1.1 billon. We would expect to recover $$800 million over time. The other 
options that require Crown support do not, in our view, prevent the inevitable collapse 
of the firm, although they may delay this at some cost to the Crown.  
 

                      

                                                                                   
                                                   

                                                                                 
                                                                 

                                                                             
                                                                                
                                                                           
                                                                             
                                                             

 

                                                                              
                       

                                                                                         
                                                                                  
                                                                                      
                                                                                     
                                                       
 
                                                                                      
                                                                                         
                                                                                          
                                                                                      
                                                                                       
                                                                               
                                                                                
                                                                                 
                                                                                   
                                  
 
                                                                                    
                                                                                      
                                                                                              
                                                                                          
                                                                         
 
To reduce stress in the non-bank sector should a large non-bank fail: 

• The main and possibly most important measure will be to ensure there are very 
clear communications around any Government action. At the very least, 

[3]

[3]
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this will be messages about the Government standing behind the guarantee 
and paying out eligible depositors.  

•                                                                         
                                                                      
                                                                             
                                                                              
                                                                                 
                                                                     
                                                                           
                                                                     
                                                                                
                           

 
                                           

                                                                                      
                                                                                     
                                                                                       
                                                                                    
                                                                            
                                     
 

CROWN ACCOUNTS  

We will provide you with an update of the effects upon the Crown accounts shortly. We 
previously advised that in the event of a large non-bank failing and the Crown was 
required to payout, then this would take account of any fiscal headroom that you might 
currently have.  
 
More specifically, in terms of the Crown accounts, currently, there is an unspecified 
fiscal risk disclosed in the accounts and a contingent liability against possible net 
losses from the current retail deposit guarantee scheme (DGS) are around $800 
million. We have recently undertaken a provisioning exercise for the Crown accounts 
and expect this number to be provisioned for at about $1 billion. This takes into account 
the information we have obtained from inspections of the high risk entities in the DGS 
the likelihood that the Crown will be liable to pay out accelerated interest which would 
increase our current estimates of loss by about 10% overall.  
 
However, these numbers were estimates and, even though we now have significantly 
better information on high risk firms than we have had to date, there are still a number 
of uncertainties around these numbers. We also still have very limited sight at present 
into medium risk entities in the DGS. We will be addressing the medium risk entities as 
our next monitoring and management priority. 
 
 

Joanna Gordon, Manager, Financial Markets and Institutions, Economic Performance 
Group              
 

Ivan Kwok, Principal Advisor, Economic Performance Group,             
 

John Park, Team Leader, Guarantee Scheme Team, Economic Performance Group, 
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