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Submissions to the Consultation on the Mixed Ownership Model 
– proposal to change legislation in relation to:

Genesis Power Limited
Meridian Energy Limited
Mighty River Power Ltd

Solid Energy new Zealand Limited
(“the Companies”)

By

The Trustees
Ngati Pahauwera Development Trust

Ngati Pahuwera Tiaki Trust
(“the Trustees”)



Introduction

1. The Trustees are the authorised representatives for Ngati Pahauwera. On behalf of our Iwi 
we have negotiated  the settlement which the Crown has signed and which awaits 
enactment of the legislation giving it effect.

2. In making this submission the Trustees are aware that the Crown's consultation with Maori 
on this matter is limited to 3 specific and limited questions. Our answers to those 3 questions 
are given below but it is necessary first to record our views on some other questions 
which are more fundamental for the beneficiaries of our Trusts.

The Consultation

3. These are not minor matters. We do not consider the Crown's consultation to be meaningful. 
First, the consultation is limited peripheral issues (retention of s.9 of the State Owned 
Enterprises Act 1986 (“SOE Act”)), which only arise because of a course of action the 
Crown has made clear it will pursue regardless of opposing views.
Second, making the consultation Paper available on 1 February and requiring submissions 
by 22nd February, knowing that many submitters such as ourselves represent the views and 
interests of a diverse and widespread Iwi, suggests that obtaining a deep and thorough 
understanding of our people's views on the consultation questions is not really the purpose 
of the exercise. The Government will know that within that timeframe the Trustees and 
many other submitters in a similar situation will have no real opportunity to canvas the 
views of their beneficiaries.

Section 9 

4. The consultation agenda is really about the place of s.9 in the proposed new legislation 
giving effect to the Mixed Ownership Model for the companies. It is the view of the 
Trustees that proceeding with a sale of up to 49% of the Crown's shares in those companies 
is already of itself a breach of s.9. That section prohibits the Crown, in relation to its 
shareholding in the companies acting “... in a manner that is inconsistent with the principles 
of the Treaty of Waitangi.”. 

5. The companies' profits are generated from use of natural resources which are taonga that the 
Crown has assumed control of and in which Maori have a interest. 

6. It is our strong view that putting up to 49% of the shares in those companies in the hands of 
shareholders who have no obligations to Maori, but only a profit incentive, itself breaches 
the Crown's Treaty obligations.

7. We consider it very likely that any consultation with Maori on this fundamental issue would 
result in very clear opposition to the proposed share sales.

Concerns

8. We understand that the Crown intends to deflect concerns about the implications of shares in 
the companies falling into private hands by:
a. providing for the Crown to retain not less than 51%
b. limiting any other parcels of shares to not more than 10%
c. controlling the IPO's

http://www.legislation.govt.nz/act/public/1986/0124/latest/link.aspx?search=ts_act_state_resel&p=1&id=DLM435834#DLM435834


9. We wish to make the following points:
a. even at 49%, shareholders who are entitled to the maximum cash (short term) return 

on their investment are entitled to have the Board give significant weight to their 
interests. While the Crown is the sole shareholder, sound long term strategies, 
having regard to the interests of Maori as the Crown's Treaty partner, the 
environment and the social obligations of producing a fundamental commodity can 
be followed by the companies. There is a very real risk that with increased pressure 
for short terms gains from a significant minority shareholding will undermine the 
companies' ability/willingness to follow such strategies;

b. If that happens, there is likely to be a disproportionate impact on Maori both in 
terms of the way the natural resources to which those companies have access are 
used and the way in which their energy is priced. Maori are well familiar with the 
consequences of short term thinking in the way natural resources are used. 

c. Beyond the initial float there is really no practical way the Crown can control 
ownership of the shares or the accumulation of shareholdings.

d. Ngati Pahauwera have direct experience of dealing with one of the companies under 
the current framework. Meridian Energy was looking at a hydro scheme on the 
Mohaka River, it approached Ngati Pahauwera in a spirit of partnership and 
respected our views against developing the scheme. We have less confidence that a 
similar approach would be followed by a company having to respond to the demands 
of private investors as 50% of its owners 

The Questions
Include s.9 in the New Legislation

10. It will follow from what we have said that if the Crown sells any of its shares in the 
companies we would want any actions the Crown takes as 51% shareholder to be governed 
by s.9. We therefore would want s.9 to be retained in the new legislation. Our interests are 
not just in relation to land sitting underneath those companies.

Specific Treaty Clause

11. In addition, we would want protection against further erosion of the Crown's obligations. 
Those protections could take the following form:
a. a specific statement that any further sale of the Crown's shares would be a breach of 

s.9;
b. very clear mechanisms for preventing the accumulation of shareholdings not only to 

common ownership but to ownership by associated entities etc;
c. rights of pre-emption so that if shares are to be sold they must first be offered back to 

the Crown and through the Crown, New Zealand individuals or Iwi entities having 
the first option on any shares for sale.

12. Other measures which might go some way to mitigating the effect of the sales on Maori, 
and which we would favour over no protections being in place are:
a. The Crown has been clear that the purpose of the sales is to raise capital for 

investment in education, health and infrastructure where the need for provision for 
Maori is statistically obvious. Some part of the sale proceeds should be specifically 
tagged for investment in Maori Health and Education with the manner in which that 
fund is applied, decided in consultation with Maori.

b. A proportion of the Crown's remaining 51% shareholding could be allocated to 
Maori, so the Crown still achieves its capital raising aims while providing for Maori 




