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TŪWHARETOA MĀORI TRUST BOARD 

 
Submission on the Mixed Ownership Model 

 
 
Introduction 

 
1. This submission is made on behalf of the Tūwharetoa Māori Trust Board (the Trust Board) 

on the Government‟s proposal with respect to the Mixed Ownership Model (the MOM) 
relating to Mighty River Power Limited, Genesis Power Limited, Meridian Energy Limited and 
Solid Energy Limited (the SOEs). 
 

2. The Trust Board was established pursuant to the Māori Land Amendment Act 1924 and 
Māori Land Claims Adjustment Act 1926.  The Trust Board later became a Māori Trust Board 
established by legislation to administer the Trust Board‟s assets for the benefit of present 
and future generations of Ngāti Tūwharetoa.   

 
3. The Trust Board supports the submission made on behalf of Ngāti Tūwharetoa by Te Ariki, 

Tā Tumu te Heuheu, on the proposed MOM.   
 
Summary of position 
 
4. In summary, the Trust Board considers that: 
 

(a) The Government ought to consult directly with the Trust Board on the MOM given that 
the Trust Board and Ngāti Tūwharetoa is directly affected by it and the Crown has 
undertaken to engage directly with the Trust Board in relation to matters such as this. 
 

(b) The Crown has previously recognised the Trust Board‟s interests in resources used by 
the SOEs currently subject to the MOM.  The Trust Board‟s rights cannot be prejudiced 
by the MOM and the Trust Board wishes to work with the Government to ensure that its 
rights and interests continue to be protected. 
 

(c) Section 9 of the SOE Act must be included in any new regime (the New Regime) to 
give effect to the MOM.   
 

(d) The Trust Board is not supportive of a reformulation of section 9 or a new “more 
specific”1 Treaty clause. 
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(e) The consultation process followed by the Government has been rushed and Māori 

have had insufficient information on which to make an informed decision.   
 

(f) The consultation on the MOM should have been extended to discussions about a 
broader range of issues, such as a possible preferential option regime for Māori in 
relation to the SOEs.  The Trust Board would like to continue its discussions with the 
Crown in relation to a preferential right for Māori to purchase shareholdings in the 
SOEs.   

 
(g) Section 4(1)(c) of the SOE Act must be included in the New Regime so that it continues 

to apply to the SOEs that will be subject to the MOM.   
 

(h) The Trust Board considers that the current work streams, particularly concerning water 
(for example, the Iwi Chairs Forum and the Land and Water Forum) are positive steps 
to ensure continued Māori engagement with the Crown in relation to water rights.  
These processes must continue to the Trust Board‟s satisfaction and the MOM must 
not prejudice the associated discussions or outcomes. 

 
(i) The Trust Board„s current preference is to continue dialogue with the Crown at a 

leadership level in relation to how best recognise and protect Māori rights and interests 
that may be affected by the MOM.  If necessary, the Trust Board will consider taking 
further action to preserve and protect its rights and interests in this regard.    

 
5. The Trust Board acknowledges that this submission is not in the Government‟s suggested 

template form.  The Trust Board addresses the specific questions posed in that template 
throughout its submission and directly at the conclusion of this submission. 

 

The unique position of the Trust Board in relation to Taupō waters 

6. In 1992, the Crown signed a deed with the Trust Board that revested and conferred 
ownership in the Board of the beds of Lake Taupō, a number of tributaries flowing into Lake 
Taupō and the Waikato River from the outlet of Lake Taupō to the Rock of Tia.  Collectively, 
these properties, in the form of three fee simple titles,2 are known as the Taupō Waters. In 
2007 a new deed was signed between the Crown and the Board (the 2007 Deed), which 
clarified and replaced the 1992 deed.   
 

7. The Trust Board is the legal owner of the beds of the Taupō Waters.  The Trust Board has a 
responsibility to manage the Taupō Waters in a way that provides maximum benefits for its 
beneficiaries, being the members of Ngāti Tūwharetoa. 

 
8. On 31 May 2010, the Crown and the Trust Board entered into a Deed in relation to the co-

governance and co-management arrangements for the Waikato River (the 2010 Deed).  The 
2010 Deed recognised the interests of Ngāti Tūwharetoa in both the Waikato River and its 
catchment and in Taupō Waters, and provided for the participation of Ngāti Tūwharetoa in 
the co-governance and co-management arrangements in respect of the Waikato River.    

 
9. The operations of Mighty River Power Limited and Genesis Power Limited have a real and 

significant impact on the Taupō Waters and which, in turn, impacts on the way in which the 
Trust Board can fulfil its statutory responsibilities.  There are a number of outstanding issues 
that the Trust Board is currently working through with these SOEs.  Although the 
relationships continue to grow, the Trust Board needs to be assured that the MOM will not 
have an impact on how the Trust Board engages with Mighty River Power Limited and 
Genesis Power Limited (especially) in order to resolve current issues. 
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 The three fee simple titles comprise the Taupō-Nui-a-Tia Block, Te Awa o Waikato ki te Toka o Tia Block 

and Te Hokinga mai o te papa o nga awa ki te Poari hei Kaitiaki o nga Hapu o Ngati Tuwharetoa Block. 



10. The Trust Board‟s unique position in respect of Taupō Waters must be acknowledged and 
recognised by the Government in any formulation of the MOM.  The Trust Board formally 
seeks direct engagement with the Government to discuss these matters.   

 

Previous Crown undertaking to the Trust Board 

11. In 1999, the Crown proposed to split the SOE, the Electricity Corporation of New Zealand 
(ECNZ) into three new SOEs.  The Trust Board opposed the proposed split without 
appropriate recognition of Ngāti Tūwharetoa interests.  The split was due to occur on 1 April 
1999. 
 

12. After discussions with the Trust Board, the Crown gave the following undertaking to the Trust 
Board on 23 March 1999: 

 
The Crown by her Ministers is implementing a decision to split the SOE, ECNZ, into 
three new SOEs and the Crown wishes to acknowledge and confirm to the Tūwharetoa 
Māori Trust Board (the Board) that the split of ECNZ into three new SOEs is not 
intended to prejudice the existing rights of either the Board, or the Tūwharetoa 
tribe (the tribe) or the Crown.  Accordingly the split will not of itself affect any rights or 
interests or the ability to claim rights or interests that the Board or the tribe may have in 
respect of the natural resources used by ECNZ for the generation of electricity or 
affected by such use, namely lakes, rivers, their waters, beds and other parts or 
geothermal resources. 
 
The Crown acknowledges the right of the Board to assert interests and rights in land, 
rivers, lakes or geothermal resources and records the right of the Crown to challenge 
such claims.   

 
13. The creation of Mighty River Power, Genesis Energy Limited and Meridian Energy Limited 

only proceeded, and was entirely dependant, on the Crown‟s confirmation in 1999 that the 
split of ECNZ was not intended to prejudice Ngāti Tūwharetoa‟s rights.  These SOEs would 
not exist if the Crown had not provided that assurance to the Trust Board. 
 

14. The Trust Board accepted the Crown‟s assurance in 1999 because the Crown would retain 
100% ownership of the new SOEs, and could therefore give practical effect to its 
commitment.  The Trust Board was confident that, should prejudice arise from the split of 
ECNZ, the Crown could remedy that prejudice as 100% owner of the resultant SOEs.  That 
confidence disappears if the SOEs are no longer wholly owned and controlled by the Crown. 

 
15. The Trust Board requires reconfirmation from the Crown of the Crown‟s 1999 assurance and, 

in particular, that the implementation of the MOM will not prejudice Ngāti Tūwharetoa‟s rights.  
We should be pleased to work through with Crown officials the nature and form of that 
reconfirmation. 
 

Retention of section 9 

16. Section 9 must be included in any New Regime to give effect to the MOM.   
 
17. The retention of section 9 in the New Regime is important in order to ensure that: 

 
(a) the Crown‟s current legal obligations to Māori in respect of State-owned Enterprises 

continue to apply to the Crown‟s shareholding in the SOEs; 
 

(b) the Crown continues to uphold those Treaty obligations for the benefit of Māori and all 
New Zealanders; and 

 
(c) the Crown does not act contrary to the spirit or intent of its undertakings to the Trust 

Board   
 



18. Section 9 and sections 27A-D of the SOE Act do not impose identical obligations on the 
Crown.  Sections 27A-D give practical effect to some, but not all, of the obligations imposed 
by section 9.  Those sections do not, for example, impose an obligation on the Crown to 
consult if the Crown proposes to sell shares in any SOE nor do they protect Māori interests in 
any other Crown assets that may be proposed for transfer to the four SOEs in the future.3  
Those obligations arise under section 9 and should remain. 

 
19. It is the Trust Board‟s position that the retention of sections 27A-D of the SOE Act alone is 

not an appropriate mechanism to protect Māori interests without the corresponding inclusion 
of section 9.   

 
Importance of section 9 to the Trust Board 
 
20. The purpose of section 9 is much broader than simply protecting Māori rights over particular 

assets.  Section 9 symbolises the importance of the Crown – Māori Treaty partnership and 
the Crown‟s fiduciary duties to Māori.  Section 9 was included in the SOE Act to impose an 
overarching responsibility, rather than a specific duty in respect of certain rights and 
interests.   
 

21. The orthodox position at law is that international treaties (of which the Treaty is considered 
one) are unenforceable in the courts unless specifically incorporated into New Zealand law 
through an Act of Parliament.4  On that basis, the principles of the Treaty are not enforceable 
in the Courts unless they have been incorporated into relevant legislation.5  The Tūwharetoa 
Maori Trust Board does not necessarily accept that orthodox position, but acknowledge that 
it can only be overturned by a court of competent jurisdiction.   
 

22. Although some case law suggests the Crown is bound by Treaty principles irrespective of 
whether those principles have been incorporated into statute,6 that line of cases is 
undeveloped and would appear readily distinguishable.  In particular, any court that may be 
required to interpret the New Regime in the future will see that Parliament would have 
expressly excluded section 9 from the New Regime.  That would indicate a clear intention 
that Treaty principles should not apply to the New Regime or the implementation and 
continued operation of the MOM.   

 
23. Excluding section 9 will likely remove the jurisdiction of the Courts to consider whether 

Crown conduct regarding the MOM and the SOEs is Treaty compliant.  Although the Trust 
Board is committed to a continued dialogue with the Crown in relation to these matters, the 
overarching protection section 9 affords should remain.   

 
A “New” Treaty clause 

24. One of the options set out in the Consultation Document is the inclusion in the New Regime 
of a “new provision relating to the Crown‟s obligations under the Treaty.”   
 

25. We consider that Section 9 of the SOE Act is one of the strongest references in New 
Zealand‟s statute books to the Crown‟s obligations in respect of the Treaty principles.  It is 
unambiguous in terms of the legal status it gives to those principles.   
 

26. In the Trust Board‟s opinion, there is a real risk that any “new Treaty clause” will impose less 
onerous obligations on the Crown than the current section 9.  The Trust Board is not 
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 The Consultation Document (at p 8) expressly notes that the power presently contained in ss 23-29 of the 

SOE Act will be retained under the New Regime. 
4
 Ashby v Minister of Immigration [1981] 1 NZLR 222 (CA). 

5
 Hoani Te Heuheu Tukino v Aotea District Maori Land Board [1941] NZLR 590; [1941] AC 308; [1941] 2 All 

ER 93 (PC).  We note the impact of Huakina Development Trust v Waikato Valley Authority [1987] 2 NZLR 
188 which stands for the proposition that, although legislation may be silent as to the application of Treaty 
principles, the context may nevertheless import them as mandatory relevant considerations. 
6
 Huakina at  210.  See also New Zealand Māori Council v Attorney General [1991] 2 NZLR 129 (CA). 



supportive of a reformulation of section 9 or a new, “more specific”7 Treaty clause.  In the 
Trust Board‟s view there is relative certainty regarding the meaning and obligations on the 
Crown under section 9 as a result of previous litigation.  A new Treaty clause would be 
subject to new consideration by the Courts in the event that any issue arose in the future and 
there would be uncertainty regarding the interpretation and effect of the new clause.  In the 
Trust Board‟s view such uncertainty is in neither the interests of the Crown or Māori. 

 
The Government’s consultation process 
 
27. The Consultation Document sets out a consultation process of nine regional hui over 5 

working days with a submission process running concurrently and expiring on 22 February 
2012.  The Government notes in the Consultation Document that it intends to introduce 
legislation to give effect to the MOM in early March 2012.  This provides approximately one 
month to undertake national hui, receive and consider submissions and determine whether to 
reflect the submissions or any other agreements in the New Regime.   
 

28. In the Trust Board‟s opinion, the proposed consultation process raises issues as to whether 
the Government is consulting adequately with Māori especially given the limited timeframe to 
grapple with substantive issues, the tight timeframe for the Government to draft any New 
Regime after the period for submissions closes and the brevity of the matters in the 
Consultation Document itself.   

 
29. The Trust Board also notes that, in the signing of the 2010 Deed, the Crown agreed to 

consult directly with the Trust Board before finalising any agreement that may affect the Trust 
Board‟s rights under either the 2007 Deed or the 2010 Deed.8  In view of the Trust Board‟s 
strong interests in Taupō Waters and the reliance of Mighty River Power and Genesis Power 
Limited on Taupō Waters, the Trust Board considers that the MOM was a matter that the 
Trust Board should have been directly engaged on.   

 
30. The Crown further agreed in the 2010 Deed that it would not enter into any agreement that 

adversely affects the rights of Ngāti Tūwharetoa under the 2007 or the 2010 Deed.9  The 
Trust Board now formally puts the Crown on notice of these requirements (noting that the 
Crown should be fully aware of its obligations under the 2007 and 2010 Deeds) and reserves 
its rights to pursue further action if the Crown fails to acknowledge that Ngāti Tūwharetoa is 
in a unique position and needs to be engaged with directly. 

 
31. The Trust Board also notes that there are significant information gaps in the process.  For 

example, the Government has not disclosed the form of the proposed legislation to give 
effect to the MOM including how a “re-formulated” section 9 may be drafted.  It is difficult to 
form an informed view on the matters set out in the Consultation Document without that 
information. 

 
32. The Trust Board urges the Government to engage in further direct dialogue with the Trust 

Board on these issues.   
 
Māori participation in the MOM 
 
33. Māori participation as investors is explicitly excluded from the scope of this consultation.10  In 

the Trust Board‟s opinion, this is unfortunate.  Although the Trust Board recognises the 
Government‟s desire to deal with matters in a staged manner, this consultation presented the 
Crown with an opportunity to also engage with Māori on how Māori involvement could be of 
strategic value to the Government.  The Trust Board suspects that the Government will 
receive submissions on this matter in any event and urges the Government to consider those 
submissions with an open mind and with a view to the long-term benefits for the nation. 
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34. The Trust Board would like to continue discussions with the Crown at a leadership level in 

relation to a specific opportunity for Māori to participate in the MOM and how that opportunity 
could maximise benefits to the nation. 

 
Responsibility of SOEs 
 
35. The current principle objective of every state-owned enterprise is to operate as a successful 

business and, to this end, be an organisation that exhibits a sense of social responsibility by 
having regard to the interests of the community in which it operates and by endeavouring to 
accommodate or encourage these when able to do so.11 
 

36. The Trust Board understands this same social responsibility focus will not currently proposed 
to be carried into any New Regime.  It is the Trust Board‟s position that the New Regime 
should include an equivalent social responsibility element to ensure that the SOEs remain 
both commercially profitable and socially responsible.   

 
Specific questions in the MOM Submission Form 
 
37. The template submission on the MOM poses the following questions: 

 
(a) What rights and interests, if any, do Māori have in the Mixed Ownership Model 

Companies, that are not protected by the section 27A-D memorials regime, or by other 
legislation? 
 

(b) How would any rights and interests identified in question 1 be protected by continued 
application of section 9 of the SOE Act? 

 
(c) Could any rights and interests identified in question 1 be protected by an alternative, 

more specific formulation of the Crown‟s obligations under the Treaty? 
 

38. In the Trust Board‟s opinion, the requirement that Māori should articulate exactly what they 
will “lose” by the exclusion of section 9 is skewing the intent and purpose of that section.  
However, the Trust Board‟s views in summary are as follows: 
 
(a) As noted above, the purpose of section 9 is much broader than the protection of 

specific rights and interests in land under section 27A-D.  It is an unequivocal 
statement of the Crown‟s responsibility to Māori in the context of state-owned 
enterprises.  It is, as the 1987 Court of Appeal decision recognised, a rights protection 
mechanism.  It applies to all rights and interests, not merely the rights and interests in 
land that were first transferred by the Crown to the SOEs and made subject to sections 
27A-D.  So long as the Crown retains a shareholding in the SOEs and retains the 
power to transfer other land and assets to those SOEs12, section 9 must remain. 
 

(b) The rights and interests that are not protected by sections 27A-D of the SOE Act will be 
protected generally by the continued application of section 9 of the SOE Act.  For 
example, the Crown‟s duty to consult on matters relating to the MOM will not be 
protected by sections 27A-D.  The continued application of section 9 will ensure that 
duty to consult remains.   

 
(c) It is the Trust Board‟s position that section 9 is the appropriate mechanism to recognise 

the overarching Treaty relationship between Māori and the Crown and this should be 
included in any New Regime.  Any reformulation would create unnecessary and 
unwanted uncertainty. 
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 The Consultation Document (at p 8) expressly notes that the power presently contained in ss 23-29 of the 
SOE Act will be retained under the New Regime. 




