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In preparing this Information Release, the Treasury has considered the public interest 
considerations in section 9(1) of the Official Information Act. 



1

Mixed Ownership Model Submission Form

The Government welcomes your feedback on this consultation document, particularly the

questions set out below.

You can make a submission by using this form, which is also available electronically at

www.treasury.govt.nz/mixed-ownership-consultation

1 Contact Details

I am responding (please complete one):

As an individual

Your name

Your iwi affiliation

Address

Email address

On behalf of an organisation

Your name Lee West, Chief Executive Officer

Organisation you represent Te R nanga Nui o Te Aup uri  

Address
PDC Te Kao
RD 4
Kaitaia, 0484

Email address                     

2 Submission

Question 1: What rights and interests, if any, do M ori have in the Mixed Ownership Model Companies that 

are not protected by the section 27A-D memorials regime, or by other legislation?

This question is somewhat misconceived given that the Mixed Ownership Model
Companies do not currently exist. In addition, the issue is not just what rights and interests
M ori have in the companies themselves, rather it must extend to what rights and interests 
M ori have in the assets owned and the resources used by these companies together with 
what rights and interests M ori have that may be affected by the activities of these 
companies or, more specifically, the Crown’s actions as majority shareholder of these
companies.

[1]
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Māori  Rights and Interests in Resources used by MOM Companies 

Māori have rights and interests in both the land owned by the companies and the 
resources used by the companies.

The protection provided by the section 27A-D memorials regime is very limited. This
regime relates only to the land owned by these companies but even in relation to these
lands, the “protection” is only theoretical. These provisions have never been used and are
unlikely to ever be used in a negotiated Treaty settlement. Crown policy is, and appears
highly likely to remain, that it will not interfere with private interests in a Treaty
settlement. Therefore, once the SOEs have become MOMs with private shareholders to all
intents and purposes it will be as though these memorials are not on the titles.

Māori rights to freshwater and geothermal resources are not protected or provided for by 
any other legislative regime. For example, the Resource Management regime deals only
with allocation of resources and does not deal with this issue in a way that protects Māori 
rights to freshwater. It does not deal with claims of customary title or any other customary
rights to these resources. The discussion document treats these issues as separate but
although claims to these resources may be more appropriately resolved outside of this
process, in our view, Māori rights to these resources cannot be ignored because they give 
rise to rights to the companies themselves.

Māori  Rights and Interests in MOM Companies 

In terms of the companies themselves, Māori have rights in relation to the resources used 
by these companies that have not been recognised by the Crown. The Companies (and
the Crown as shareholder) have also profited from the use of these resources without
sharing the benefits obtained from their use (a topic of extensive discussion at the
international level). In our view, these failures give rise to rights and interests in the
companies themselves.

The Crown will profit again when the 49% shareholding is sold and it is submitted that
Māori also have rights and interests in the profit made on the sale.  Neither the rights and 
interests in the companies nor the profit to be made by the Crown on the sale are
protected or addressed by the current legislative regime.

It is submitted that these rights and interests should be provided for in two ways:

(a) Through an allocation of shares to Māori from the 51% to be reserved by the 
Crown. The allocation could initially be held by a holding entity similar to Te Ohu
Kaimoana before distribution to iwi Māori on the basis of the iwi Māori population.
Once the allocation had been made to Māori it would be inalienable. In order to 
maintain the Crown’s ability to act as majority shareholder the voting rights
attached to these shares could be exercised by the Crown.

(b) Through ring fencing a proportion of the proceeds of the sale of the 49%
shareholding to be used for the benefit of Māori.  The discussion document states 
that the proceeds of the sale will be used for schools, hospitals and infrastructure.
This proposal would be in accordance with that intention and has additional
justification given the poor health and educational attainment statistics for Māori. 
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Māori  Rights and Interests in the actions of the Crown 

Finally, Māori have a range of rights under the Treaty of Waitangi in terms of how the 
Crown must act in its relationship with them as shareholder of the SOEs and under the
proposed 51% shareholding model.

These rights have corresponding duties on the part of the Crown including the duty of
active protection. It is submitted that one aspect of the duty of active protection is for the
Crown to ensure that Māori are not prejudiced by the sale of the 49% shareholding.  
Neither any exiting legislative regime nor inclusion of a Treaty clause would have this
effect. In our view, additional legislative provision needs to be made to ensure that:

(a) Power prices will not be increased for a two year period;

(b) Staff cuts will not be made for a two year period; and

(c) Power production should be maintained at current levels for a two year period.

Question 2: How would any rights and interests identified in question 1 be protected by continued application

of section 9 of the State-Owned Enterprises Act 1986?

The only rights and interests identified in question 1 above that would be protected by the
continuing application of section 9 are the “future rights” in relation to how the Crown must
act in accordance with the Treaty of Waitangi.

In our view, the Crown has not provided any coherent justification for removing this
protection. There is no evidence that such a clause would inhibit investors. The
discussion paper also states that looking to best commercial practice in how to exercise
the government’s powers as a majority shareholder is a necessary pre-requisite and
implies that this means that a treaty clause should not be included in the new legislation.
This suggests that the Crown wishes to be able to act in a manner that is inconsistent with
the Treaty using the rationale it would be “best commercial practice” to do so. However, if
the Crown intended to act only in a manner consistent with its obligations under the Treaty
then there would be no reason not to include a Treaty clause.

In any event, we also submit that the inclusion of a Treaty clause is completely consistent
with looking to best commercial practice. Best commercial practice increasingly involves
investors exercising their judgment taking into account social, environmental and ethical
factors and there is no reason to suggest that best commercial practice would be contrary
to the Treaty. However, if it is, the Crown as a Treaty partner should not act in this way
with or without a Treaty clause.

The Treaty is not directly enforceable in New Zealand courts unless incorporated into
domestic law. This means that if there is no “section 9” in the new legislation and the
Crown as majority shareholder acts in a way that is inconsistent with its obligations under
the Treaty of Waitangi the only option for Māori who have suffered prejudice as a result of 
Crown actions is to seek recommendations from the Waitangi Tribunal. Given that the
Crown can then ignore those recommendations if it chooses to do so this is not an
effective remedy when compared to the ability to seek injunctive relief.

Accordingly, Te Rūnanga Nui o Te Aupōuri considers that it is absolutely necessary to 
retain a section 9-type protection in any new legislation relating to MOM Companies,
regardless of whether steps are also taken to address the other rights and interests
identified in response to question 1.
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Question 3: Could any rights and interests identified in question 1 be protected by an alternative, more

specific, formulation of the Crown’s obligations under the Treaty?

No. As noted above, any Treaty clause would be limited in its ability of protect the range of
rights identified at question one. A specific formulation would limit the protection still
further because the protection provided by section 9 is a prohibition on any action that is
inconsistent with the Treaty – the same protection cannot be provided by a clause setting
out what the Crown must do. Even if the list were to state what the Crown must not do,
this would not be effective because it is not possible to predict every action that the Crown
might wish to take and then assess these for Treaty compliance. Furthermore, it has often
been recognised that the Treaty is a living document and accordingly it is not appropriate
to codify the Crown’s current interpretation of its effect.

Additional comments: Please insert any other comments you wish to make on this consultation document.

Te Aupōuri are tangata whenua from Te Hiku o Te Ika, the far north region of Aotearoa, 
New Zealand.

The iwi of Te Aupōuri have their primary tūrangawaewae at Te Kao at the southern end of 
the Pārengarenga Harbour, with Te Oneroa-a-Tōhē (Ninety Mile Beach) to the west and 
Tokerau (Great Exhibition Bay) to the east. Te Aupōuri describe Te rohe ō Te Aupōuri, the 
core area in which they have customary rights and associations, of varying types and
nature, as running from Ngāpae in the south-west, east to Ngātū and Waipapakauri 
Stream, north to the mouth of the Rangaunu Harbour, to Motu-puruhi and Te Rākau-tū-
hakahaka (Simmonds Islands) and north to Muri-motu (North Cape), west to Te Rerenga
Wairua (Cape Reinga), encompassing Oromaki, Manawa-tāwhi, Moe-kawa and Ohau 
(Three Kings Islands), south to Motu-o-Pao (Cape Maria van Diemen), to Kahokawa
(Scotts Point), Matapia, Waka-te-hāua (The Bluff), Hukatere and back to Ngāpae. Te 
Aupōuri also maintain an historical associations to Rangitāhua (Raoul Island in the 
Kermadec Islands) and south to Waimimiha.

Te Aupōuri values and principles include mana motuhake, whakapapa, ūkaipō, ahikāroa, 
manaakitanga, whanaungatanga, kaitiakitanga, pono, tika and aroha. These values and
principles guide the leaders of Te Aupōuri in all elements of decision making.  

Te Rūnanga o Te Aupōuri is the post-settlement governance entity to receive settlement 
quota and assets, and the single iwi authority representing the interests of Te Aupōuri.  For 
the avoidance of doubt, Te Aupōuri is critically opposed to the government’s proposed 
changes to the State Owned Enterprises Act in regard to the Treaty of Waitangi. Section 9
is a key provision of the SOE Act. Any suggestions that section 9, if retained, would apply
to private sector assets is misleading. Section 9, if retained, would only apply to the
Crown’s shareholding, which is not a private sector asset.

Te Rūnanga Nui o Te Aupōuri opposes the sale of the Crown’s 49% shareholding in these 
State Owned Enterprises on the grounds that it is in neither the interests of Māori, the New 
Zealand population as a whole nor the Crown, to divest itself of its shareholding. However,
in this submission Te Rūnanga Nui o Te Aupōuri have focussed on the protections that 
should be put in place in the event that the sale proceeds.

The proposals contained in this submission are preliminary proposals only due to the
extremely short period that has been made available for the submission process. This
consultation period is too short to allow for in-depth consideration of the issues raised or
proper consultation with the members of Te Aupōuri.  We are including an attachment from 
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Aupōuri-ki-Pōneke, being a statement from our Wellington-based iwi members, in support 
of our submission.

Te Rūnanga Nui o Te Aupōuri is extremely disappointed that, less than a month after 
hosting the Crown at our marae in Te Kao to sign the Deed of Settlement, the Crown did
not consider it necessary to travel to Kaitaia and questions the reasons for such an
‘oversight’.

Accordingly, the process is itself inconsistent with the Crown’s obligations under the
Treaty. We submit that further consideration, consultation and discussion is required to
further develop these proposals and we look forward to being fully engaged in that
process.

All submissions will be publicly available

The Government will publicly release your submission, a summary of submissions and a list of the

names of submitters, on The Treasury’s website: www.treasury.govt.nz/mixed-ownership-

consultation.

Your name will be made publicly available as part of your submission when it is released

Your contact details will be removed from your submission before it is posted on the website,

recorded in the summary of submissions or released under the Official Information Act 1982 (OIA).

If you do not wish your name in your submission to be released, please clearly state this in your

submission or tick the option below:

I request that my name be removed from my submission before it is released and that it is

recorded as ‘anonymous’ in the summary of submissions.

If there is particular information in your submission that you wish to remain confidential, please

clearly indicate this and explain your reasons for wanting the information kept confidential.

The Treasury is subject to the OIA and copies of submissions sent to The Treasury will normally

be released in response to an OIA request from a member of the public. If your submission is

subject to an OIA request, The Treasury will consider your confidentiality request in accordance

with the grounds for withholding information outlined in the OIA. You can view a copy of the OIA

on the New Zealand Legislation website: www.legislation.govt.nz.

The Privacy Act 1993 governs how The Treasury collects, holds, uses and discloses personal

information about you which is contained in your submission. You have the right to access and

correct this personal information.

Submissions can be sent by email to mixed-ownership-consultation@treasury.govt.nz or by post

to:

FreePost Authority No.126395

Mixed Ownership Model: Consultation with Māori 

Commercial Transactions Group

The Treasury

PO Box 3724

Wellington 6140
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The deadline for receipt of submissions is 5pm on Wednesday 22 February 2012. Late

submissions will not be considered.


