
   

 

The Treasury 

Release of Submissions: 
Mixed Ownership Model Consultation with Māori 

Release Document 

March 2012 

 
www.treasury.govt.nz/publications/reviews-consultation/mixed-ownership/submissions 

Key to sections of the Official Information Act 1982 under which information has been 
withheld. 

Certain information in this document has been withheld under the following section of 
the Official Information Act, as applicable: 

[1] 9(2)(a) - to protect the privacy of natural persons, including deceased people. 
  

Where information has been withheld, a numbered reference to the applicable section 
of the Official Information Act has been made, as listed above. For example, an [1] 
appearing where information has been withheld in a release document refers to section 
9(2)(a). 

In preparing this Information Release, the Treasury has considered the public interest 
considerations in section 9(1) of the Official Information Act. 



 

1 

Mixed Ownership Model Submission Form 

The Government welcomes your feedback on this consultation document, particularly the 

questions set out below. 

You can make a submission by using this form, which is also available electronically at 

www.treasury.govt.nz/mixed-ownership-consultation 

 

1 Contact Details 

I am responding (please complete one): 

As an individual 

Your name  

Your iwi affiliation  

Address  

Email address  

 

On behalf of an organisation 

Your name                  

Organisation you represent                                                 

 

Address             

            

Email address                        

 

2 Submission 

Question 1: :KDW�ULJKWV�DQG�LQWHUHVWV��LI�DQ\��GR�0�RUi have in the Mixed Ownership Model Companies that 

are not protected by the section 27A-D memorials regime, or by other legislation? 

A right to and interest in benefitting from the sale ± it is not clear how Maori are going to benefit and which 

Maori, nor how those rights and interests might be recognised or protected. 

An interest in the natural resources and their protection  - Section 27B memorials attach only to land and 

interests in land, not natural resources such as water and geothermal activity required for generating power, 

the business of which rests with these commercial enterprises.   

A right to expect the Crown to adhere to the principles of the Treaty; to act in good faith, to protect 

rangatiratanga etc 

Furthermore the response that section 27B memorials fully protect Maori rights and interests associated with 

present or future Treaty settlements is nonsensical given that these have never been used and are unlikely to 

[1]

http://www.treasury.govt.nz/mixed-ownership-consultation
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ever be used in a negotiated Treaty settlement regarding land claims, let alone claims to natural resources.   

It is misleading to promote a protection mechanism that was supposed to permit those memorials to be 

removed in order to allow the Crown to resume the land and return the land to Maori via a Treaty settlement, 

when in fact no such thing has ever occurred.  The Crown has made unilateral decisions about what is 

‘sufficient’ return of land in negotiated Treaty settlements and did not permit any negotiation around the return 

of land which had been memorialised even when that land was adjacent to Crown land that was under 

negotiation. 

 

Question 2: How would any rights and interests identified in question 1 be protected by continued application 

of section 9 of the State-Owned Enterprises Act 1986? 

Section 9, or a version of it inserted into the new legislation would protect the whole range of rights that Maori 

have under the Treaty in their relationship with the Crown and prevent the Crown acting in a way that breached 

those rights.  However it is not possible to specifically define with any precision or certainty which rights and 

interests may be implicated because this will depend on the specific Crown action.   

 

The Crown’s argument that it recognises the principles of the Treaty and the nature of the relationship being 

akin to partnership is impossible to accept when there are so many examples which cause Maori to have no 

confidence that the Crown knows what it should do and will ‘do the right thing’ in the future particularly when 

‘best commercial practice’ imperatives apply. 

 

Therefore not only should Section 9 remain, one could argue that the raft of principles that have been 

developed since Section 9 was first written might also be referred to for added clarification of the Crown’s 

obligations. 

 

Furthermore the Crown acquired land, assumed the rights to natural resources and obtained the right to govern 

by being party to the Treaty of Waitangi on behalf of all its people, so for the Crown to argue that it alone has 

obligations to Maori under the Treaty which it cannot pass to private individuals or companies simply does not 

justify removing the protections provided by Section 9.    

 

The Crown will remain a shareholder under the Mixed Ownership Model and there are no compelling reasons 
why section 9 (or an equivalent section) should not continue to apply to the Crown’s actions as majority 
shareholder.   
 
The discussion paper states that looking to best commercial practice in how to exercise the government’s 
powers as a majority shareholder is a necessary pre-requisite and seems to suggest that the Crown wishes to 
remove section 9 so it will be able to act in a manner that is inconsistent with the Treaty using the rationale it 
would be “best commercial practice” to do so. This has to be wrong. However, if this is not the case and the 
Crown intended to act only in a manner consistent with its obligations under the Treaty then there would be no 
reason not to include a Treaty clause.   
 
In any event, it is also submitted that the inclusion of a Treaty clause is completely consistent with looking to 
best commercial practice.  Best commercial practice increasingly involves investors exercising their judgment 
taking into account social or environmental factors and as such there is no reason to suggest that best 
commercial practice would be contrary to the Treaty.   
 
It is also submitted that the Crown has the ability to pass legislation requiring the company itself to act in 
accordance with the Treaty.  Although the minority shareholders may not be Treaty partners this does not in 
itself affect the Crown’s ability to pass laws.  It is further submitted that to require the company itself to act in 
accordance with the Treaty is the only way to ensure that Maori are not prejudiced by the sale of the Crown’s 
49% shareholding. 

 

 

 

Question 3: Could any rights and interests identified in question 1 be protected by an alternative, more 

specific, formulation of the Crown’s obligations under the Treaty? 
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A specific formulation would limit the protection given to Maori because the protection provided by section 9 is 

a prohibition on any action that is inconsistent with the Treaty – the same protection cannot be provided by a 

clause setting out what the Crown must do.    

 

In addition, the risk for Maori of re-formulating the Crown’s obligations under the Treaty is that it is difficult if not 

impossible to articulate all of the possible situations that may arise and what action would need to be action, or 

not taken, to ensure Treaty consistency.  Therefore, if there was a more specific clause it would need to be 

non-exclusive.  If the list just set out how the Crown defined its obligations then this might suggest that if a 

particular action or situation was not specified then there will be no breach. 

 

Additional comments: Please insert any other comments you wish to make on this consultation document. 

 

The responses contained in this submission are preliminary only due to the extremely short period that has 

been made available for the submission process which has meant that the Trustees have not had the 

opportunity to give in-depth consideration to the issues raised or carry out consultation with the members of 

Ngati Whatua o Kaipara.   

 

Given the importance of the issues raised in this consultation document and by the Crown’s proposals, it is 

submitted that further consideration, consultation and discussion is required.  The Trustees look forward to 

being engaged in that process. 

 

All submissions will be publicly available 

The Government will publicly release your submission, a summary of submissions and a list of the 

names of submitters, on The Treasury’s website: www.treasury.govt.nz/mixed-ownership-

consultation. 

Your name will be made publicly available as part of your submission when it is released 

Your contact details will be removed from your submission before it is posted on the website, 

recorded in the summary of submissions or released under the Official Information Act 1982 (OIA). 
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If you do not wish your name in your submission to be released, please clearly state this in your 

submission or tick the option below: 

x I request that my name be removed from my submission before it is released and that it is 

recorded as ‘anonymous’ in the summary of submissions.  

If there is particular information in your submission that you wish to remain confidential, please 

clearly indicate this and explain your reasons for wanting the information kept confidential. 

The Treasury is subject to the OIA and copies of submissions sent to The Treasury will normally 

be released in response to an OIA request from a member of the public. If your submission is 

subject to an OIA request, The Treasury will consider your confidentiality request in accordance 

with the grounds for withholding information outlined in the OIA. You can view a copy of the OIA 

on the New Zealand Legislation website: www.legislation.govt.nz. 

The Privacy Act 1993 governs how The Treasury collects, holds, uses and discloses personal 

information about you which is contained in your submission. You have the right to access and 

correct this personal information. 

 

Submissions can be sent by email to mixed-ownership-consultation@treasury.govt.nz or by post 

to: 

FreePost Authority No.126395  

Mixed Ownership Model: Consultation with Māori 

Commercial Transactions Group 

The Treasury 

PO Box 3724 

Wellington 6140 

The deadline for receipt of submissions is 5pm on Wednesday 22 February 2012. Late 

submissions will not be considered. 
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