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MANIAPOTO MĀORI TRUST BOARD 

 
Submission on the extension of the Mixed Ownership Model – a proposal to change 

legislation in relation to certain State Owned Ente rprises 
 

 
Introduction 
 
1. This submission is made on behalf of the Maniapoto Māori Trust Board (the Trust Board ) on 

the Government’s proposal with respect to the Mixed Ownership Model (the MOM) relating to 
Mighty River Power Limited, Genesis Power Limited, Meridian Energy Limited and Solid 
Energy Limited (the SOEs). 
 

2. The Trust Board is a Māori Trust Board under the Māori Trust Boards Act 1955.  It was 
established as a Māori Trust Board pursuant to the Maniapoto Māori Trust Boards Act 1987 
to represent the people of Ngāti Maniapoto.   
 

3. Ngāti Maniapoto is one of the iwi of the Tainui Waka.  As at the last census (2006) Ngāti 
Maniapoto had a population of 33,627.  The traditional territory of Ngāti Maniapoto 
incorporates the area in and around the King Country, including the Kawhia Harbour and the 
broader coastal area from Raukumara in the north to Waipingao Stream and Taumaranui in 
the south and the Wharepuhunga and Hauhunga ranges in the East.  
 

4. The Treaty of Waitangi claims of Ngāti Maniapoto are currently being heard by the Waitangi 
Tribunal as part of the Te Rohe Potae District Inquiry.  Ngāti Maniapoto also recently entered 
into a Deed with the Crown which will see the Upper Waipa River incorporated within the co-
governance and co-management arrangements for the Lower Waipa and Waikato Rivers.  
The legislation to give effect to this Deed is currently before Parliament and received its 
second reading on 16 February 2012. 

 
Summary of position   

 
5. In summary, the Trust Board considers that: 

 
(a) Section 9 of the SOE Act must be included in any new regime (the New Regime ) to 

give effect to the MOM.   
 

(b) The Trust Board is not supportive of a reformulation of section 9 nor a new “more 
specific”1 Treaty clause. 

 
(c) The consultation process followed by the Government has been rushed and Māori 

have had insufficient information on which to make an informed decision.   
 

(d) The consultation on the MOM should have been extended to discussions about a 
broader range of issues, such as a possible preferential option regime for Māori in 
relation to the SOEs. 

 
(e) Section 4(1) (c) of the SOE Act must be included in the New Regime so that it 

continues to apply to the SOEs that will be subject to the MOM.   
 
  

                                                           
1 Extension of MOM Consultation Document, p.5. 
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Engagement to date 
 
6. To date the Trust Board and Ngāti Maniapoto in general have had no actual engagement 

and little opportunity for engagement with the Government on these matters.  The Trust 
Board invites the Crown to engage directly with Ngāti Maniapoto in relation to the matters set 
out in this submission. 

 
Maniapoto Interests in SOEs  
 
7. The Trust Board has significant interests in Mighty River Power, Genesis and Solid Energy. 

Maniapoto interests include the whole of the Waipa River which is the principal tributary into 
the Waikato River.  Maniapoto has equally extensive interests in the Whanganui River and 
the Kawhia Harbour.  

 
Responses to specific questions in the MOM template  submission form 
 
8. The Trust Board acknowledges that this submission is not in the Government’s suggested 

template form.  The template submission on the MOM poses the following questions: 
 
(a) What rights and interests, if any, do Māori have in the Mixed Ownership Model 

Companies, that are not protected by the section 27A-D memorials regime, or by other 
legislation? 
 

(b) How would any rights and interests identified in question 1 be protected by continued 
application of section 9 of the SOE Act? 

 
(c) Could any rights and interests identified in question 1 be protected by an alternative, 

more specific formulation of the Crown’s obligations under the Treaty? 
 

9. In the Trust Board’s opinion, the requirement that Māori should articulate exactly what they 
will “lose” by the exclusion of section 9 is skewing the intent and purpose of that section.  
However, the Trust Board’s views in summary are as follows: 
 
(a) The purpose of section 9 is much broader than the protection of specific rights and 

interests in land under section 27A-D.  It is an unequivocal statement of the Crown’s 
responsibility to Māori in the context of state-owned enterprises.  It is, as the 1987 
Court of Appeal decision recognised, a rights protection mechanism.  It applies to all 
rights and interests, not merely the rights and interests in land that were first 
transferred by the Crown to the SOEs and made subject to sections 27A-D.  So long as 
the Crown retains a shareholding in the SOEs and retains the power to transfer other 
land and assets to those SOEs2, section 9 must remain. 
 

(b) The rights and interests that are not protected by sections 27A-D of the SOE Act will be 
protected generally by the continued application of section 9 of the SOE Act.  For 
example, the Crown’s duty to consult on matters relating to the MOM, or the former 
SOEs once the MOM is implemented will not be protected by sections 27A-D.  The 
continued application of section 9 will ensure that the legal duty to consult remains.   

 
(c) It is the Trust Board’s position that section 9 is the appropriate mechanism to recognise 

the overarching Treaty relationship between Māori and the Crown and this should be 
included in any New Regime.  Any reformulation would create unnecessary and 
unwanted uncertainty. 

                                                           
2 The Consultation Document (at p 8) expressly notes that the power presently contained in ss 23-29 of the 
SOE Act will be retained under the New Regime. 
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10. The Trust Board further addresses the questions posed by the Government throughout this 

submission. 
 

Retention of section 9 
 
11. Section 9 must be included in any New Regime to give effect to the MOM.   
 
12. The retention of section 9 in the New Regime is important in order to ensure that: 

 
(a) the Crown’s current legal obligations to Māori in respect of State-owned Enterprises 

continue to apply to the Crown’s shareholding in the SOEs; and 
 

(b) the Crown continues to uphold those Treaty obligations for the benefit of Māori and all 
New Zealanders.   

 
13. Section 9 and sections 27A-D of the SOE Act do not impose identical obligations on the 

Crown.  Sections 27A-D gives practical effect to some, but not all, of the obligations imposed 
by section 9.  Sections 27A-D do not, for example, impose an obligation on the Crown to 
consult if the Crown proposes to sell shares in any SOE nor do they protect Māori interests in 
any other Crown assets that may be proposed for transfer to the four SOEs in the future.3  
Those obligations arise under section 9 and should remain. 

 
14. It is the Trust Board’s position that the retention of sections 27A-D of the SOE Act alone is 

not an appropriate mechanism to protect Māori interests.   
 
Importance of section 9 to the Trust Board 
 
15. The orthodox position at law is that international treaties (of which the Treaty is considered 

one) are unenforceable in the Courts unless specifically incorporated into New Zealand law 
through an Act of Parliament.4  On that basis, the principles of the Treaty are not enforceable 
in the Courts unless they have been incorporated into relevant legislation.5   

 
16. Excluding section 9 will likely remove the jurisdiction of the Courts to consider whether 

Crown conduct regarding the MOM and the SOEs is Treaty compliant. 
 
A “New” Treaty clause 

17. One of the options set out in the Consultation Document is the inclusion in the New Regime 
of a “new provision relating to the Crown’s obligations under the Treaty.”   
 

18. We consider that Section 9 of the SOE Act is the strongest reference in New Zealand’s 
statute books to the Crown’s obligations in respect of the Treaty principles.  It is 
unambiguous in terms of the legal status it gives to those principles.   
 

19. Based on public comment to date there would appear to be a real risk that any “new Treaty 
clause” will impose less onerous obligations on the Crown than the current section 9.  The 

                                                           
3 The Consultation Document (at p 8) expressly notes that the power presently contained in ss 23-29 of the 
SOE Act will be retained under the New Regime. 
4 Ashby v Minister of Immigration [1981] 1 NZLR 222 (CA). 
5 Hoani Te Heuheu Tukino v Aotea District Māori Land Board [1941] NZLR 590; [1941] AC 308; [1941] 2 All 
ER 93 (PC).  We also note the impact of Huakina Development Trust v Waikato Valley Authority [1987] 2 
NZLR 188 which stands for the proposition that, although legislation may be silent as to the application of 
Treaty principles, the context may nevertheless import them as mandatory relevant considerations. 
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Trust Board is not supportive of a reformulation of section 9 or a new, “more specific”6 Treaty 
clause.  In the Trust Board’s view there is certainty regarding the meaning and obligations on 
the Crown under section 9 as a result of the previous litigation concerning section 9.  A new 
Treaty clause would be subject to fresh consideration by the Courts in the event that any 
issue arose in the future and there would be uncertainty regarding the interpretation and 
effect of the new clause.  Such uncertainty is in neither the interests of the Crown or Māori. 

 
20. The Trust Board would also oppose any “new” Treaty clause that reflected Treaty clauses in 

other pieces of legislation that requires the Government to “take into account” or “have 
regard to” the principles of the Treaty.  In the Trust Board’s opinion, section 9 provides the 
appropriate level of protection of Māori rights. 

 
The Government’s consultation process 
 
21. The Consultation Document sets out a consultation process of nine regional hui over 5 

working days with a submission process running concurrently and expiring on 22 February 
2012.  The Government notes in the Consultation Document that it intends to introduce 
legislation to give effect to the MOM in early March 2012.  This provides approximately one 
month to undertake national hui, receive and consider submissions and determine whether to 
reflect the submissions or any other agreements in the New Regime.   
 

22. Given the limited timeframe to grapple with substantive issues, the tight timeframe for the 
Government to draft any New Regime, and the brevity of the matters in the Consultation 
Document itself, the consultation process has been less than adequate.   

 
23. The Trust Board also note that there are significant information gaps.  For example, the 

Government has not disclosed the form of the proposed legislation to give effect to the MOM 
including how a possible “re-formulated” section 9 would be drafted.  It is not possible to 
reach an informed view on the matters set out in the Consultation Document without that 
information. 

 
24. The Trust Board urges the Government to carefully consider the written submissions it 

receives, particularly those from iwi, and to continue to engage with Māori on these matters 
to ensure it is fulfilling its duties as a Treaty Partner.  The Trust Board reserves its position on 
the Crown’s consultation process to date. 

 
Māori participation in the MOM 
 
25. Māori participation as investors is explicitly excluded from the scope of this consultation.7 

 
26. Although the Trust Board recognises the Government’s desire to deal with matters in a 

staged manner, this consultation presented the Crown with an opportunity to also engage 
with Māori on how Māori involvement in the MOM might occur.  The Trust Board suspects 
that the Government will receive submissions on this matter in any event and urges the 
Government to consider those submissions with an open mind acknowledging the possible 
long-term benefits for the nation. 

 
27. The Trust Board is interested in discussing specific opportunities for participation in the MOM 

with the Government. 
 

                                                           
6 Extension of MOM Consultation Document, p.5. 
7 Ibid, p. 12. 




