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Certain information in this document has been withheld under one or more of the 
following sections of the Official Information Act, as applicable: 

9(2)(a) - to protect the privacy of natural persons, including deceased people 
 
9(2)(b)(i) - to protect trade secrets 
 
9(2)(b)(ii) -  to protect the commercial position of the person who supplied the 
information, or who is the subject of the information 
 
9(2)(f)(ii) - to maintain the current constitutional conventions protecting collective 
and individual ministerial responsibility 
 
9(2)(f)(iv) - to maintain the current constitutional conventions protecting the 
confidentiality of advice tendered by ministers and officials   
 
9(2)(g)(i) - to maintain the effective conduct of public affairs through the free and 
frank expression of opinions 
 
9(2)(h) - to maintain professional legal privilege 
 
9(2)(i) - to enable the Crown to carry out commercial activities without 
disadvantage or prejudice, or 

 
Not relevant. 

 
Where information has been withheld a reference to the applicable section of the 
Official Information Act has been made, as listed above. 
 
In preparing this Information Release, the Treasury has considered the public interest 
considerations in section 9(1) of the Official Information Act. 
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8 October 2012 SE-1-3-15 

Treasury Report: Shares Plus Consultation: Analysis of Submissions 

Executive Summary 

This report describes the Crown’s consultation process with directly affected iwi on the 
Waitangi Tribunal’s “shares plus” proposal, analyses the content of the submissions 
received, and provides officials’ advice on whether or not “shares plus” should be preserved 
as a redress option. 
 
A number of submissions stated that the consultation process was inadequate for various 
reasons. These groups would clearly have preferred a wider discussion about Maori rights 
and interests in water.  We consider however, that in light of the limited subject area for 
consultation, the process was consistent with the principles for consultation laid down by the 
courts.  
 
Analysis of submissions confirms our preliminary view, which is that the redress outcomes 
available from shares plus are either replicable after sale by other mechanisms, or else not 
workable in practice. Some submissions went further to suggest that shares plus, rather than 
providing more meaningful recognition of Māori rights and interests, could actually have the 
effect of diluting those interests.    
 
A meeting has been scheduled to discuss this paper with Hon Tony Ryall on Monday 8 
October at 3.30pm. Officials are working to prepare a Cabinet paper for discussion at the 
Cabinet meeting on Monday 15 October. We plan to provide Ministers with a draft for 
discussion at a meeting tentatively scheduled for Thursday 11 October (time tbc).  
 

Recommended Action 

We recommend that you discuss this paper with officials on Monday 8 October at 3.30pm. 
 
 
 
 
Chris White 
Manager, Commercial Transactions Group 
 
 
 
 

 

Hon Bill English        Hon Tony Ryall 
Minister of Finance       Minister for State Owned Enterprises 
 
 
 
 
 
 
Hon Steven Joyce       Hon Christopher Finlayson 
Associate Minister of Finance     Attorney-General 
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Treasury Report: Shares Plus Consultation: Analysis of Submissions 

Purpose of Report 

1. This report describes the Crown’s consultation process with directly affected iwi on the 
Waitangi Tribunal’s “shares plus” proposal, analyses the content of the submissions 
received, and provides officials’ advice on whether or not “shares plus” should be 
preserved as a redress option. 

Background 

2. The Waitangi Tribunal’s interim report on stage one of the National Fresh Water and 
Geothermal Resources Claim, issued on 24 August 2012 found that: 

 

• the sale of up to 49% of shares in power generating SOE companies does affect 
the Crown’s ability to recognise Māori rights in fresh water and geothermal 
resources and remedy their breach (where such breach is proven) if the Crown 
fails to first preserve the “shares-plus” remedy proposed by the Tribunal, 
 

• the removal of “shares-plus” would be a breach of the Crown’s Treaty duty to 
actively protect Māori rights to the fullest extent reasonably practicable (and its 
Treaty duty to provide remedy or redress for well-founded Treaty claims), and 
 

• the recommended Treaty-compliant approach was an urgent national hui where 
the Treaty partners negotiate a solution with regard to MRP, Meridian Energy and 
Genesis Energy prior to the sale proceeding. 

 
3. Cabinet subsequently agreed, on 3 September 2012, to defer the planned 2012 Mighty 

River Power Initial Public Offering (MRP IPO) to March-June 2013 and to undertake 
consultation with affected parties on “shares plus” [CAB Min (12) 31/17].  At the 
conclusion of the consultation process, Cabinet would need to decide whether or not to 
preserve “shares plus” as a possible means of rights recognition and of remedy or 
redress for well-founded Treaty claims. 

 
4. Cabinet delegated authority to the Minister of Finance, Minister of State Owned 

Enterprises and the Attorney-General to determine the details of the consultation.  
Ministers agreed that consultation on “shares plus” should be targeted to those groups 
with a direct interest in water bodies or geothermal resources affected by the 
operations of Mighty River Power, Genesis Energy and Meridian Energy (the 
companies) [T2012/2202 of 5 September 2012 refers].   

 
5. Officials from the Office of Treaty Settlements, Te Puni Kokiri, the Treasury and 

Ministerial advisors identified the groups they thought had a direct interest in the 
freshwater and geothermal resources used by the mixed ownership companies. Maori 
were also given the opportunity to self-identify if they thought they were had a direct 
interest. These groups were invited to a hui. The Government also invited written 
submissions from anyone who considered they were affected by the shares plus 
proposal.   

 
6. The government initiated this process via its letter dated 5 September 2012 (emailed 

and sent in hard copy to the identified groups, the Wai 2358 distribution list, and posted 
on the Treasury’s website).  This letter set out in detail the government’s understanding 
of shares plus, its preliminary view that shares plus should not be preserved, as well as 
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specific questions for affected groups. Those groups with direct interests in the water 
and geothermal resources were then sent a subsequent letter inviting them to hui. 

 
7. The consultation process was widely reported by all the major media outlets, and the 

Minister of Finance and Prime Minister both made media releases on the consultation 
process including the proposed hui locations.   

Consultation process 

Hui 

 

8. Six hui were held between 18 September and 27 September 2012. Hon Bill English 
represented the government at each hui and gave a presentation that summarised the 
detail set out in government’s letter of 5 September 2012.  

 
9. The number of attendees as recorded by Te Puni Kokiri is set out in the table below. 

Some attendees spoke on behalf of iwi or affiliated groups, while others spoke as 
individuals.  At the Hamilton hui a number of attendees represented the “Mighty River 
People’s Power”, a political group opposed to asset sales.  

 

Hui Iwi invited Attendees  

(excl. Government 

officials) 

Hamilton, Tuesday 18 

September 

Tainui waka:  Waikato-Tainui, 

Pouakani, Raukawa, Hauraki, Ngāti 

Koroki Kahukara  

Approx 15 

Taupo, Wednesday 19 

September 

Te Arawa, Ngāti Tūwharetoa:  Te 

Arawa, Ngāti Tūwharetoa   

Approx 90 

Whanganui,  

Wednesday 19 

September 

Whanganui iwi:  Whanganui iwi Approx 50 

Te Kuiti, Wednesday 

26 August 

Tainui waka:  Ngāti Maniapoto, 

Raukawa. 

 Ngāti Rangitihi 

Approx 15 

Tuai, Thursday 27 

August 

Waikaremoana:  Ngāi Tūhoe, Ngāti 

Ruapani, Ngāti Kahungunu ki Wairoa 

Approx 46 

Christchurch, 

Thursday 27 August 

Ngāi Tahu:  Ngāi Tahu Approx 30 

 
10. On 13 September 2012 King Tuheitia facilitated a national hui at Turangawaewae 

marae.  The government was not invited nor did it elect to attend in part because of a 
perceived conflation between the narrow shares plus concept and wider issues 
regarding Māori rights and interests in water.  A consequence of that hui, however, 
appears to have been that some potential participants in the government’s shares plus 
consultation process did not want to engage in the substance or make submissions (or 
were prevented from doing so) because they were part of or supported the 
Turangawaewae hui or the agreement at that hui to boycott the government’s process.  
Apart from the fact that Waikato-Tainui were not present in Hamilton, however, 
attendance at the other five hui included representatives of most of the directly affected 
iwi in each region.  Waikato-Tainui did ultimately make a written submission.  

 
11. The hui proceedings have been recorded and analysed alongside written submissions. 

They have not been included in our numerical analysis of submissions, largely because 
there is considerable overlap between the individuals and organisations who were 
represented at the hui, and those who made written submissions.   
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Written submissions 
 
12. Fourteen submissions or other pieces of correspondence were handed directly to 

officials during the consultation hui.  A further twenty-three formal written submissions 
were received at shareplusconsultation@treasury.govt.nz prior to the closing date for 
submissions of 5 October 2012. Of the thirty-seven written submissions, we identified 
only ten that addressed some or all of the questions asked by the Crown in its letter of 
5 September.   

 
13. The New Zealand Māori Council made two written submissions and these have been 

considered alongside the written submissions analysed below. 
 

Quality of the consultation process 

14. A number of submitters said the consultation process was inadequate, for one or more 
of the following reasons: 

 

• The Crown had a predetermined view, 

• The consultation period was too short, 

• The scope of the consultation was too narrow, and disconnected from wider 
issues, 

• Not enough information was provided to enable iwi to form a view, 

• The consultation addressed iwi rather than hapu, and 

• Individuals did not feel they had the resources to engage (or in some cases 
wanted to rationalise their resources/time and effort into their engagement with 
the Crown on other matters such as the historical Treaty settlement process). 

 
15. Many of these issues were also raised by the New Zealand Māori Council in their letter 

dated 21 September 2012 and have already been considered by Ministers as part of 
their response to that letter [T2012/2533 of 3 October 2012 refers, extract below]:   

 
Having read and considered the Tribunal’s report and recommendations in good 
faith, the Crown is of the view that it is acting consistently with those 
recommendations in focussing initially on the “shares plus” concept, and opting to 
consult primarily with directly affected iwi on that concept, while also welcoming 
input from other interested groups such as the New Zealand Maori Council. The 
Crown does not consider that it is necessary for specific funding to be provided to 
the New Zealand Maori Council or others for the purposes of the shares plus 
consultation: the issue is a very focussed one on which interested parties are 
able to seek such advice as they consider desirable ... 
 
The distinction between the specific shares plus consultation process and the 
broader ongoing dialogue on rights and interests in water means that we do not 
consider that a wider dialogue of the type envisaged by the resolutions at 
Turangawaewae is necessary before a decision is made on whether to proceed 
with a partial share sale.  It should also be kept in mind that the resolutions made 
at Turangawaewae represent one of many views the Government is hearing and 
considering in good faith.  

  
16. Some groups would clearly have preferred a wider discussion about Maori rights and 

interests in water.  However, the quality of the government’s consultation process 
should be viewed in light of the limited subject area for consultation. The consultation 
process was designed with a mind to the principles for consultation laid down by the 
courts, which, in summary are: 
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• Consultation includes listening to what others have to say and considering the 
responses. 

• The consultative process must be genuine and not a sham. 

• Sufficient time for consultation must be allowed. 

• The party obliged to consult must provide enough information to enable the 
person consulted to be adequately informed so as to be able to make intelligent 
and useful responses. 

• The party obliged to consult must keep an open mind, and be ready to change 
and even start afresh, although that party is entitled to have a work plan already 
in mind. 

 
17. The “shares plus” consultation process was consistent with these principles:  the 

government had a preliminary view on shares plus and a working plan based on that 
preliminary view, but had an open mind and was willing to change its mind if the 
submissions/consultation revealed persuasive arguments. 

 
18. The government invited participation of directly affected groups (including anyone who 

self identified as affected, be they iwi, hapu or other groupings), explained its position 
in a detailed letter, and invited written responses.  Officials consider that the 
consultation process outlined above was appropriate in light of the narrow subject 
matter at issue, and the timetable to which the government is working in order to make 
decisions on the MoM programme.    

Analysis of Submissions 

For or against 
 
19. Maori claim a wide range of rights and interests in water. Shares plus would address 

only a small part of those rights and interests. Responses showed negligible interest in 
progressing shares plus in lieu of a comprehensive settlement of water claims (for 
example, via some sort of  pan-Maori water settlement). There was a clear preference 
to continue to pursue existing paths towards a more comprehensive settlement. 1 

 
20. Considering shares plus as just one component in a wider potential settlement 

package, however, the position is more nuanced. Some thought the option should be 
maintained as part of a wider settlement package.  

 
...the [Ngāti Rangi] Trust considers it essential that the Crown preserves its ability 
to provide redress in the form contemplated by the Shares Plus Concept...Ngati 
Rangi for instance has not at this point in time reached a position on the 
acceptability of the Shares Plus Concept or aspects of it as part of a broader 
redress package.  However, what it important is the Crown preserves its ability 
to provide such redress until this conversation is able to occur. [submission by 
Ngati Rangi Trust] 
 

21. None of these submissions, however, went on to identify the unique aspects of shares 
plus that meant it must necessarily form part of a settlement package. Some claimed 
that this was too difficult due to the lack of information about the broader context:  

 

                                                
1  Priorities differ widely from iwi to iwi, depending on the what stage they are at in their engagement with the 

Crown.  Some groups are focused on the historical Treaty settlement process; some are looking for 
recognition of customary or other contemporary rights, and looking to the process led by the Freshwater 
Iwi Leaders Group; some are primarily focused on water quality and allocation issues, and participation in 
the resource management process.  
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Until the wider suite of mechanisms are developed with a reasonable degree of 
certainty, it is difficult to properly assess the Shares Plus concept. For example, 
some of the benefits of the Shares Plus concept (such as decision-making rights 
in relation to the management of freshwater resources used by the MOM 
companies) may be more appropriately provided for in other proposed 
mechanisms (such as a new regulatory framework regarding freshwater). On that 
basis, [we] considers that the Crown should not form final views on the Shares 
Plus concept at this early stage. [Lake Rotoaira Trust] 

 
22. The issue for these submitters is not so much about shares (or shares plus) per se but 

the wider issue of the government’s recognition of Māori rights and interests in fresh 
water and geothermal resources.  By supporting shares plus as a mechanism to 
provide redress, claimants are able to use the mixed ownership programme to provide 
leverage for the pursuit of their wider claims. This has been addressed in previous 
advice [see for example T2012/911]. 

 
Reasons why 
 
 23. Those who thought shares plus should be maintained as a redress option made the 

following points: 
 

• They have no confidence that redress would be available through the alternative 
mechanisms proposed by the Crown, 

• Shares plus would formalise and preserve the relationship between iwi and mixed 
ownership companies, 

• In the absence of information on shares plus, it is difficult to prove whether or not 
redress can be made available through other mechanisms, and 

• Iwi are unwilling to dismiss any option that might prove effective. 
 
24. Those who did not support preserving shares plus made the following points: 
 

• They accepted that financial redress can be provided in many different ways, 

• They agreed that input to water management decisions would be more effective if 
made through the resource management process than at company level, 

• Shares plus has the potential to adversely affect or downgrade the status of 
existing relationships with mixed ownership companies, and 

• They expressed concerns about the management and strategic decision-making 
elements of shares plus, agreeing with the Crown’s view that these aspects of the 
proposal were unlikely to work in practice. These concerns are outlined in more 
detail below. 

 
Conflict of interest inherent in shares plus 
 
25. A number of submissions focused on the potential conflict of interest between different 

iwi groups as a result of participating in shares plus, if it should allow one one iwi group 
to exercise decision rights over waterbodies in another iwi’s rohe:  

 
...provision of enhanced shareholding rights to other Maori claimants, in Mighty 
River Power in particular, carries with it a serious potential for interference in 
[our] existing rights and interests” [Ngati Tuwharetoa (BOP) Settlement Trust] 
“The Waitangi Tribunal described the “shares plus” redress option as being not 
“fungible”. That is, there is no equivalent redress that can substitute for “shares 
plus”. This concept is equally applicable to iwi rights and interests in their own 
water bodies, eg the rights and interests of [Ngati Tahu Whanui cannot be 
subsumed into or recognised by redress, including shares (or even “shares plus” 
in a company operating on a few water bodies let alone in water bodies in 
another tribal area. [submission by Ngai Tahu] 
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26. Submissions also highlighted concerns around the particular conflicts of interest that 
might arise if shares plus were to extend into voting or veto rights over company 
governance and operations.  

 
... the relationship that would be created by Raukawa being issued with some 
form of “shares plus” is not the equivalent of our current relationship with MRP, 
and therefore is not a replacement for this. Our rights and relationships as a 
shareholder (via shares plus or otherwise) would be very different from the 
current working relationship we have with MRP. Effectively via “shares plus” we 
would become part owners of MRP whereas the relationship we are seeking to 
protect is a reciprocal one as strategic partners with MRP working towards 
achieving common goals...  

 
 ... we have some significant discomfort with the idea that a part ownership right 
in MRP would enable us to have greater operational engagement with MRP on a 
day to day basis. Not only does this appear to conflict with a separation between 
governance and management of the company itself (which is likely to create 
difficulties for MRP) it risks creating conflict with other shareholders ... 
[submission by Raukawa Settlement Trust] 
 

27. These observations are particularly important, because potential input into the 
company’s management and strategic decisions is the one aspect of shares plus that 
officials consider is difficult, if not impossible, to replicate after a float. The 
government’s preliminary view was that this aspect of shares plus would not be 
workable in practice, and a number of submissions supported this position. Risks that 
were highlighted in submissions include the following: 

 

• Potential for diminution of existing rights (compulsion to buy shares in order to 
have a relationship with the company), 

• Potential for conflict between iwi exercising interests under shares plus and iwi 
interests in JV’s with mixed ownership companies, and 

• Potential loss of value to the companies, affecting the interests of those iwi who 
are interested in participating in the share offers.  This conflict is inherent in the 
model: one submission made the point that Maori will have to own shares to 
participate in shares plus, but exercising rights under shares plus is likely to 
devalue the income stream from the shares. 

 
28. A number of submissions asked clarifying questions2 in relation to the restrictions that 

company law might place on the way that rights and interests can be exercised through 
special shares. We propose to prepare a full answer to these questions, with the 
intention of distributing it to submitters together with the Crown’s analysis of 
submissions and intended path forward. 

 
Analysis of answers to government’s specific questions 
 
29. Relatively few submissions addressed the specific questions asked by the Crown in its 

letter of 5 September.  Many commented on the lack of specific information on the 
shares plus proposal, and the uncertain context in which they were being asked to 

                                                
2
 The Crown is asked to provide further information on whether: 

(a) The constitutions of the MOM companies can be amended prior to each IPO to enable the directors of 
those companies to act in the best interests of the appointing shareholder; 

(b) The ability of the Crown to enter into voting agreements with iwi after an IPO will be prohibited or 
restricted under the NZSX Listing Rules 

(c) The Crown may be restricted in any way from buying back MOM shares following an IPO to give 
proper effect to the Shares Plus concept. 
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evaluate it. In large part we think this is due to the fact that the Tribunal did not provide 
any specific objectives or parameters for the proposal.  

 
30. The six questions on which written submissions are specifically sought are copied 

below, together with a summary of responses contained in written submissions. 
  

31. Question 1: Are there any potential outcomes/entitlements that you consider could be 
achieved via “shares plus” that are not identified in the appendix to this letter? 

 
Submissions: 

 

• Formal recognition of Treaty partner status/original ownership (2 submissions) 

• Royalty schemes  

• Commercial water use levies  

• Transfer of powers from the RMA 

• Enhanced relationships including joint ventures, industry development and job 
creation 

 
Response:  

 

• Formal recognition of Treaty partner status or of ownership is available currently, 
both under the Treaty settlement framework and through provisions in the 
Resource Management Act 

• Royalty schemes and commercial water use levies are capable of being 
implemented before or after sale, and are unrelated to shares plus 

• The shares plus proposal does not provide for the transfer of powers under the 
Resource Management Act 

• An extreme version of shares plus might give decision rights over company 
decisions that enabled special shareholders to direct the company to enter into 
joint ventures or job creation schemes. We don’t think this type of arrangement is 
workable in practice, and these issues are discussed further below. 

 
 
32. Question 2: Do you agree with the assessment in the appendix to this letter that almost 

all of these possible outcomes can be replicated after an IPO by other means? 
 

Submissions: 
 

• Clarification is sought as to the how the Government would implement its 
suggestions that redress could be made available via  the Government to buy 
back shares and enter into voting agreements after an IPO [cf footnote 2]. 

 
Response:  

 

• We propose to prepare a report answering the specific questions that were 
posed, and to make this available to submitters together with the Crown’s 
response to the consultation process. 

 
 33. Question 3: Do you agree with the assessment in the appendix to this letter that after 

an IPO the Crown will retain the capacity to provide more effective and more direct 
mechanisms for providing Māori with voice and/or commercial interests in the relevant 
resources? 

 
Submissions: 

 

• The Government’s requirement for commercial certainty after an IPO will in 
practice mean it is unwilling to provide recognition of Maori rights in freshwater. 
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Response:  

 

• This point challenges the Crown’s willingness to provide redress, rather than its 
capacity to do so. We note that the Tribunal largely accepted the Crown’s 
argument that the existence of Contact and Trustpower, together with thousands 
of other commercial users of water, negates the argument that sale of shares in 
mixed ownership companies would have a chilling effect on the Government’s 
ability to recognise and provide remedy for well founded claims.    

 
 34. Question 4: Are there any additional factors the Government should take into account 

in making a final decision on whether to implement the “shares plus” concept?   
 

Submissions: 
 

• We need more time to consider the proposal 
 

Response: 
 

• Refer comments on the consultation process set out in paras 14-18 above. 
 
35. Question 5: If you consider that the Government should proceed with “shares plus”, 

what are the specific rights and powers in relation to the MOM companies that you 
consider should be delivered using this mechanism?   

 
Submissions suggested the following: 

 

• Directorships (2 submissions) 

• Financial entitlements 
 

36. Question 6: If you consider that the Government should proceed with “shares plus”, 
why do you consider that this approach is preferable to other options for providing 
rights recognition and redress? 

 
No submissions were received on this point. 

Should the Government proceed with shares plus? 

37. Our preliminary advice to Ministers was that the outcomes and entitlements available 
from shares plus were either replicable after sale by other mechanisms, or else not 
workable in practice [T2012/2137 of 29 August 2012 refers].   

 
38. Following analysis of the oral submissions made at hui as well as the written 

submissions, our view is that no new information has come to light which substantively 
changes our preliminary view.  In fact, new information has been provided to us which 
suggests that shares plus, rather than providing more meaningful recognition of Māori 
rights and interests, could actually have the effect of diluting those interests.    

 
39. Our view is that shares plus should not be preserved for future rights recognition or 

redress of well-founded Treaty claims, because: 
 

• Redress in the form of financial entitlements and input into resource management 
decisions can be provided in other and in some cases better ways.  
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• The appointment of directors and exercise of shareholder voting rights can be 
achieved by separate agreement with the Crown, who has (and must by 
legislation continue to hold) majority voting rights.   
 

• A majority of submitters who considered the potential for special voting and 
decision rights on management or strategic decisions agreed with the Crown that 
this would be unlikely to work well in practice.  
 

• Shares plus creates a potential conflict of interest within and between different iwi 
groups, and potentially weakens the existing relationships between iwi groups 
and mixed ownership companies. 

 
40. In response to the point that a comprehensive settlement of water claims must take 

place before the mixed ownership companies are floated, we see no reason why 
proceeding with partial privatisation would prevent the Government from recognising 
and providing rights or redress in respect of Maori claims relating to freshwater and 
geothermal resources.  Royalty schemes and commercial water use levies, for 
example, are capable of being implemented before or after sale, and are unrelated to 
shares plus. 

 
41. In response to the point that there is no guarantee that effective redress may be 

provided through the Government’s existing redress mechanisms, we note that the 
question at issue here is the Government’s capacity to provide redress, not its 
willingness. We note that the Tribunal largely accepted the Crown’s argument that the 
share sales would not have a chilling effect on the Government’s ability to recognise 
and provide remedy for well founded claims.    

 

Next steps 

42. A meeting has been scheduled to discuss this paper with Hon Tony Ryall on Monday 8 
October at 3.30pm. 

 
43. Officials are working to prepare a Cabinet paper for discussion at the Cabinet meeting 

on Monday 15 October. We plan to provide Ministers with a draft for discussion at a 
meeting tentatively scheduled for Thursday 11 October (time tbc).  

 
 
 
 
 


