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1 Introduction 
1.1 The purpose of this guidance paper is to provide an overview of the contractual 

framework of the Treasury’s Standard Form Public Private Partnership (PPP) Project 
Agreement (version published October 2013). Under the Standard Form PPP Project 
Agreement, the relevant Crown agency (the Procuring Entity) will contract with a 
private-sector partner (the Contractor) for the design, build, finance and maintenance of 
an accommodation-based social infrastructure facility (the Project). 

1.2 The Project Agreement was drafted on the following assumptions: 

• the private sector partner contracting with the Procuring Entity is a special purpose 
company, with only relatively mechanical amendments required to accommodate a 
special purpose limited partnership, (the SPV) with sub-contractors providing the 
actual performance on its behalf 

• the Project is financed on a third party funded project finance basis by use of limited 
recourse debt 

• the Project is “greenfields” – all assets by which the service is to be provided (the 
Facilities) will be developed or supplied by the Contractor, and 

• the Project does not involve the transfer of personnel from the employment of the 
Procuring Entity to the Contractor, and is not primarily for the provision of 
information and communications technology. 

1.3 The Project Agreement was developed for a facilities management based Project, and 
changes will be required where the Standard Form PPP Project Agreement is to be 
used for a full operating Project. Specific legislation relating to a particular Project may 
also need to be incorporated into the Project Agreement in certain circumstances.  

1.4 Capitalised terms used in this paper, unless otherwise defined, have the meaning given 
to those terms in the Standard Form PPP Project Agreement. 
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2 Contractual Framework 
2.1 A typical contractual framework for a PPP transaction is represented in the following 

diagram: 
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2.2 PPP transactions, by their nature, involve complex contractual documentation. The 
relationships between the various stakeholders (the Procuring Entity, the Contractor, the 
sub-contractors, the debt financiers and equity financiers, amongst others) need to be 
clear and to cover a wide variety of contingencies. The main reasons PPP transactions 
tend to require more documentation than many other forms of procurement are: 

• the long-term nature of the relationship (eg, a 25 year operating term) 

• the use of a SPV as the Contractor, with the attended passing down of all operating 
requirements to design and construction/ facility management sub-contractors 

• the costs to all parties of early termination mean that a clear delineation of risk is 
required, and 

• limited recourse debt providers, who will be involved from the outset, have stringent 
credit criteria for PPP transactions and the debt financiers’ ‘bankability’ requirements 
need to be addressed.  

2.3 The Standard Form PPP Project Agreement comprises the following documentation: 

• the Base Agreement. The Base Agreement covers general terms and issues of risk 
allocation. It covers matters such as Project objectives, commencement and 
duration of the Project, the contractual requirements for Works Completion/Service 
Commencement, general terms relating to service quality, warranties, indemnities, 
step in rights, insurance requirements and termination events. 

• the Schedules. The Schedules include both near-generic and Project-specific 
elements of the Project. As noted in more detail below, the likelihood is that the 
schedules for each different Project will vary considerably more than the Base 
Agreements for those Projects. 
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• the Operative Documents. The Operative Documents are the technical documents 
setting out the detailed requirements for the Works Provisioning and Operational 
Services phases of the Project. These documents will be wholly Project-specific 
(although they may of course be based on precedents used for other projects within 
the relevant sector). It is important to note that Operative Documents can bind the 
Contractor to perform its obligations in a certain way, but will not bind the Crown 
unless it specifically agrees otherwise. 

2.4 In addition to the Project Agreement, the Procuring Entity will typically be party to: 

• at least three ‘Direct Deeds’ (one with the construction sub-contractor, one with the 
facilities management sub-contractor and one with the representative of the Senior 
Lenders). In the absence of Direct Deeds, there would be no contractual relationship 
between the Procuring Entity and the financiers or subcontractors. In general terms 
the Direct Deed with the Senior Lenders’ representative is designed to allow the 
Senior Lenders an opportunity to remedy any default by the Contractor prior to the 
Procuring Entity electing to terminate the Project Agreement. The Direct Deeds with 
the Major Sub-Contractors are designed to protect the Procuring Entity by prohibiting 
the relevant sub-contractor from terminating its contract with the Contractor without 
first providing the Procuring Entity with the opportunity to remedy any default or 
otherwise take action to ensure that the sub-contract can continue, and 

• a deed of appointment with the Independent Reviewer and the Contractor, and 
potentially other project parties. This deed establishes a joint appointment of an 
independent engineer to (in particular) monitor the construction phase of the Project 
and to provide certifications relating to Works Completion. 

2.5 The form of the Direct Deeds and the Independent Reviewer’s Deed of Appointment are 
scheduled to the Project Agreement. As at October 2013, model forms of the Financier 
Direct Deed and the Major Sub-contractors’ Direct Deeds have been produced. A model 
form of the Independent Reviewer’s Deed of Appointment will be produced at a future 
stage – however transaction precedents are available for this document.  

Ancillary Documents 
2.6 Ancillary Documents, as defined in the Project Agreement are the agreements to which 

the Contractor is a party for the performance of its obligations under the Project 
Agreement, but to which the Procuring Entity is not a party (such as the Construction 
sub-contract and the Facility Management sub-contract, but excluding the Financing 
Agreements).  

2.7 The typical PPP structure is that the Contractor will sub-contract substantially all of its 
performance obligations to the entities that will actually deliver the required services. The 
nature of the Contractor as a SPV means it will not have the resources to perform 
services in its own right, and will have a governance, contract management and 
administrative role (although whether the Project SPV provides these services directly or 
has them provided by associated parties under an asset/investment management 
arrangement depends on the nature of the Project, its parties and the sub-contracting 
structure). 
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2.8 The key sub-contracts will typically be: 

• the design and construction sub-contract, under which the Contractor engages a 
construction company to design and construct the Facilities, and 

• the facilities management sub-contract, under which the Contractor engages a 
facilities management company to maintain the Facilities. 

2.9 The apportionment of risk between the major sub-contractors will be addressed in an 
interface agreement or similar document (this should not alter the Contractor’s risk). 
This agreement sets out, in particular, the allocation of risk in relation to defects in the 
Facilities and their impact on the facilities manager’s ability to duly perform its role. 

2.10 The Project Agreement is conditional upon the Contractor delivering to the Procuring 
Entity certified copies of all Initial Ancillary Documents. The Contractor must deliver to 
the Procuring Entity copies of any Ancillary Documents entered into, varied or 
terminated within five Business Days of its execution, variation or termination. The 
Contractor’s failure to comply with its obligations under and in respect of an Ancillary 
Document may, if serious enough, constitute grounds for the Procuring Entity to 
terminate the Project Agreement. 

2.11 As noted the Procuring Entity is not party to the Ancillary Documents; however, these 
will be reviewed on behalf of the Procuring Entity as part of the due diligence carried 
out prior to finalising the Project Agreement for a particular project. The Procuring 
Entity’s focus will typically be on ensuring that the subcontracts adequately pass risk 
from the Contractor to the relevant sub-contractors (as the Contractor will have limited 
ability, as a SPV, to actually manage these risks itself, and on ensuring that the 
termination provisions are consistent with the requirements of the Project Agreement 
and the Direct Deeds with the relevant subcontractors. Any termination payment 
provisions under the Ancillary Documents must also be carefully reviewed as they will 
have an impact on the Procuring Entity’s liability in certain termination scenarios. 

Parent Company Guarantees 
2.12 It is a mandatory requirement of the Project Agreement that the Ultimate Parent 

Companies of the Major Sub-contractors provide a guarantee in respect of those 
companies’ obligations. These guarantees are primarily for the benefit of the Contractor 
and the senior lenders, although the Procuring Entity can have direct recourse to them 
in limited circumstances set out in the Project Agreement. It is important that 
guarantees are provided by Ultimate Parent Companies and any request to derogate 
from this position should be rejected. 

Financing Documents and Equity Documents 
2.13 The financing documents are entered into between the Contractor and the senior 

lender or its agent – there may also be other parties involved depending on the level of 
financial support provided by other consortia parties (eg, performance bonds or 
guarantees) and the overall consortium structure. The documents will typically include 
a loan facility agreement and various security documents (likely to include general 
security agreements and mortgages where applicable). 

Contractual Framework for the Standard Form Public Private Partnership (PPP) Project Agreement: Overview 4 



 

2.14 The Procuring Entity is not party to the Financing Documents, but will review them as 
part of the due diligence process. Third party debt funding is fundamental to the 
economics of each project and it is important that the Procuring Entity understands the 
default and covenant packages under the Financing Documents. The Financing 
Documents also form the basis for calculating an important component of the Procuring 
Entity’s liability on termination of the Project Agreement. For this reason in particular, 
the Project Agreement contains detailed restrictions on the Contractor’s ability to 
amend or replace the Financing Documents without the Procuring Entity’s consent.  

2.15 The equity documents may include various subordinated debt or equity subscription 
arrangements, depending on the structure adopted. These will also need to be 
reviewed by the Procuring Entity. The Procuring Entity’s main concern with these 
documents is to ensure that they provide certainty of funding and are consistent with 
the lock-in arrangements in the Project Agreement. 

Shareholder Agreements 
2.16 In addition to the documents described above, there are likely to be shareholder 

agreements setting out the rights and obligations of the shareholders of the Contractor 
(typically establishing a governance framework, addressing the procedure for resolving 
disputes and regulating the parties’ abilities (or requirements) to transfer their interests 
in the Project from time to time). Depending on the structure adopted these may be 
separate from the equity documents set out above. 
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3 Precedence of Documents 
3.1 Where there is an ambiguity, inconsistency or conflict of obligations between the 

documents which comprise the Project Agreement, the following order of precedence is 
to apply: 

• the Base Agreement 

• the Schedules (other than Schedule 11 (Works Requirements) and Schedule 12 
(Service Requirements)) 

• Schedule 12 (Service Requirements) 

• Schedule 11 (Works Requirements), and 

• the Operative Documents. 

3.2 Where there is an ambiguity, inconsistency or conflict of obligations between the 
Project Agreement and any of the other Project Documents to which the Procuring 
Entity is a party, the following order of precedence is to apply: 

• the Financier Direct Deed 

• the Project Agreement, and 

• the remaining Project Documents to which the Procuring Entity is a party. 

3.3 This structure has been designed to reflect the following: 

• the Base Agreement itself covers areas of risk allocation and accordingly it prevails 
over the more technical documentation included in the Schedules. This is intended 
to ensure that the Schedules do not inadvertently upset the agreed risk allocation 

• at a general level the Service Requirements are more important to the Procuring 
Entity than the Works Requirements (eg, the Procuring Entity is focussed on the 
purchase of a service, rather than a facility) – it is appropriate that if there is any 
ambiguity between these two areas of the Schedules, the focus should be on the 
Service Requirements and these should prevail, and 

• the Operative Documents are input-focussed technical documents, and it is 
important that the specific nature of these documents is subordinate to the more 
outcome/output focussed nature of the Project Agreement and the Schedules. 
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4 Structure of Base Agreement, Schedules 
and Operative Documents 

4.1 The Base Agreement has been designed to be of general application – the Treasury 
does not expect that significant change will be required to the Base Agreement to tailor 
it for specific projects (although inevitably there will be changes to reflect different asset 
classes, where the Base Agreement is adopted for use in specific sectors). Most 
project-specific issues will be addressed in the Schedules and the Operative 
Documents. However, Procuring Entities need to be aware that some changes to the 
Base Agreement may be required (by way of example only) to address: 

• the legislation governing the sector in which a project is to be carried out 

• the provision of full services (for example, a custodial prison project) rather than the 
provision of serviced accommodation 

• elements such as multiple sites or multiple commencement dates 

• any interface with existing assets, and/or 

• the inclusion of any ICT-related elements 

4.2 Set out in the table at Appendix 1 is an overview of the structure of the Schedules, 
including commentary on what is covered by each schedule, whether they are generic 
or project specific, and whether model precedents or examples only are available.  

4.3 Set out in the table in Appendix 2 is an overview of the generic list of Operative 
Documents. The Operative Documents are divided into Works Provisioning 
Documentation and Services Documentation.  
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5 Post Financial Close 
5.1 Following financial close of a Project Agreement, the Project and its management will 

typically transition (fully or partially) into a different team within the Procuring Entity. 
This sections sets out some commentary on matters to be considered by the Procuring 
Entity following financial close. This is not intended to be a guide to contract 
management, which is addressed separately, but as a brief description of areas of 
focus once the contract has been signed. 

Design and Construction Phase 
5.2 The focus during the design and construction phase will be: 

• reviewing and commenting on design documentation submitted by the Contractor 

• addressing any Resource Management Act issues that are required to be addressed 
after financial close (such as submission of an Outline Plan of Works) 

• monitoring performance of the Contractor against its construction programme, 
including meetings of the Project Governance Group or similar 

• reviewing and commenting on operating phase Operative Documents scheduled to 
be submitted and finalised during the design and construction phase 

• liaison with the Independent Reviewer and planning the final testing phase prior to 
the Contractor achieving Works Completion 

• establishing the structure for payment of the Design and Construction 
Payment/Rental Prepayment on Service Commencement, and 

• preparing for and implementing the commissioning matters (if any) to be addressed by 
the Procuring Entity between Works Completion and the Service Commencement Date. 

Operating Phase 
5.3 Following successful achievement of Service Commencement the focus of the Project 

will of course change, from delivery of a correctly constructed facility to delivery of the 
contracted services. The key matters to consider will be as follows: 

• the operating interface between Retained Service Operator personnel and the Contractor 

• ongoing project governance via the Governance and Service Management schedule 

• monitoring service levels and addressing any performance failures 

• establishing an efficient structure for receiving and reviewing performance reports 
and making the associated payments of the Unitary Payment 

• ‘reactive’ management (such as following a natural disaster or other force majeure event) 

• addressing any change requests and refinancing requests within the required time 
periods, and 

• monitoring and acting on any serious issues leading to Contractor Default and 
possible termination.  
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 Appendix 1: Structure of Base Agreement and Schedules 
This explanatory note sets out the status of the schedules to the Standard Form PPP Project Agreement as at October 2013. 

Where the status is ‘Available’, a copy of the model schedule is available at www.infrastructure.govt.nz. 

Where the status is ‘Examples only’, a model schedule or document does not currently exist, typically due to its project-specific nature. Redacted 
examples of the schedule or document are available from the Treasury PPP Team. 

Schedule Matters covered Status 

Schedule 1 (Conditions 
Precedent) 

Lists the Conditions Precedent to the agreement becoming effective that must be satisfied between 
the date of signing the Project Agreement and the date of Financial Close (for example, providing a 
director’s certificate, legal opinions, provision of Ancillary and Financing Agreements, etc).  

This Schedule is already populated with the generic Conditions Precedent expected to be required 
on many or all Projects. Conditions Precedent that are particular to a specific Project will need to be 
added as needed, with the most likely additional conditions relating to tax rulings, Overseas 
Investment Act approvals and specific consenting requirements. 

Available  

Schedule 2 (Contractor 
Warranted Data) 

Sets out basic information relating to the Contractor and certain related parties, eg, registered name, 
registered office, contact details, directors, shareholders and shareholdings). 

This schedule is generic and provided in template form. 

Available (template form) 

Schedule 3 (Project and 
Ancillary Documents) 

This schedule lists the Project and Ancillary Documents, and sets out the form of certain of the 
Project Documents (Direct Deeds, Independent Reviewer’s Agreement, Facility Lease and Third 
Party Interface Protocols). 

This schedule itself is generic and provided in template form. The attachments (excluding the 
Independent Reviewer’s Agreement, of which examples only are available) are intended to be of 
general application. 

Available (template form) 

This schedule includes a number of attachments: 

 Annexure 1 - Financier Direct Deed – Available 

 Annexure 2 – Major Sub-contractor’s Direct 
Deed – Available 

 Annexure 3 – Independent Reviewer’s 
Agreement – Examples only 

 Annexure 4 – Facility Lease – Available 

 Annexure 5 – Third Party Interface Protocols – 
Available  

http://www.infrastructure.govt.nz/publications/draftpppstandardcontract
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 Schedule Matters covered Status 

Schedule 4 (Financing) This schedule sets out the form of Financial Close Adjustment Protocols and the Swap Pricing 
Protocol, and lists the Senior and Subordinated Financing Agreements.  

This schedule itself is generic and provided in template form. The attachments (excluding the 
Financial Close Adjustment Protocol, of which examples only are available) are intended to be of 
general application. 

Available (template form) 

This schedule includes a number of attachments: 

• Annexure 1 – Financial Close Adjustment 
Protocol – Examples only 

• Annexure 2 – Swap Pricing Protocol – Available 

• Annexure 3 – Form of Quarterly Finance 
Summary - Available 

Schedule 5 (Property) This schedule sets out the property description, and associated access and ancillary arrangements, 
in respect of the Project. 

This schedule will need to be developed on a project specific basis depending on the specific land 
elements of the Project. A summary and transaction precedents are available.  

Examples only. Summary document included. 

Schedule 6 (Resource 
Management Act 
requirements) 

This schedule allocates responsibility for compliance with designation conditions between the 
Contractor and the Procuring Entity. 

This schedule will need to be developed on a project specific basis depending on the specific 
designation(s) relating to the Project – and may not be necessary in projects with a very simple 
designation. A summary and transaction precedents are available.  

Examples only. Summary document included. 

Schedule 7 (Governance 
and Service Management) 

Part 1 of this schedule sets out the formal structure under which the parties will interact during the 
Works Provisioning and Operational Services phases of the Project (ie, the composition and 
functions of the Project Governance Group and Relationship Management Group). 

Part 2 of this schedule establishes the functions of the Procuring Entity’s Representative and the 
Contractor’s Representative for the Project. 

This schedule is largely generic and can be used as drafted, but specific agencies may wish to 
establish different arrangements to meet their own internal organisational requirements. 

Available 

Schedule 8 (Review 
Procedures) 

This schedule applies whenever any item, document or course of action is required to be reviewed, 
approved or otherwise processed in accordance with the Review Procedures. The schedule 
contains the process for submittal by the Contractor, the response from the Procuring Entity and the 
grounds upon which the Procuring Entity may comment. It also sets out the effect of review and 
comments by the Procuring Entity and the responsibility for document management. 

The procedures are largely generic but development will be required to link this to the Reviewable 
Documents for any particular project. 

Available 

 



 

C
ontractual Fram

ew
ork for the S

tandard Form
 P

ublic P
rivate P

artnership (P
P

P
) P

roject A
greem

ent: O
verview

  
11 

 Schedule Matters covered Status 

Schedule 9 (Operative 
Documents) 

This schedule sets out the Operative Documents that will be required for the Project, and the timing 
of their delivery. 

This schedule will need to be developed on a project specific basis, although a template and 
transaction precedents are available. 

Available (template form only – also see 
examples) 

Schedule 10 (Completion 
Requirements) 

This schedule will need to be developed on a project specific basis depending on the technical 
requirements of the Project. A summary and redacted transaction precedents are available.  

Examples only 

Schedule 11 (Works 
Requirements) 

This schedule sets out the Works Requirements specific to the Facility to be built for the Project. 

This schedule will need to be developed on a project specific basis, although transaction precedents 
are available. 

Examples only 

Schedule 12 (Service 
Requirements) 

This schedule sets out the Service Requirements specific to the Facility to be built for the Project. 

This schedule will need to be developed on a project specific basis, although transaction precedents 
are available. 

Examples only 

Schedule 13 (Performance 
regime) 

This schedule will need to be developed on a project specific basis depending on the nature of the 
Facility to be provided. A summary and redacted transaction precedents are available. This 
schedule will need to be closely linked to Schedule 14, and will establish the framework for 
deductions and/or charges. 

Examples only. Summary document included. 

Schedule 14 (Payment 
Mechanism) 

This schedule establishes the payment and deduction regime. Is intended to be algebraic/formulaic, 
with the substantive detail of the performance requirements set out in Schedule 13. This schedule 
details calculation of the periodic Unitary Payment and contains specific provisions addressing 
indexation, insurance payment, lifecycle elements, and the Effective Base Rate structure. 

This schedule is likely to require a degree of development on a project specific basis but (aside from 
project-specific elements) is complete.  

Available 

Schedule 15 (Insurance) This schedule sets out the requirements for insurances to be held by the Contractor. 

This schedule is provided in template form only and will need to be developed on a project specific 
basis (based on both the template and available transaction precedents). 

Available (template form only – also see 
examples) 

Schedule 16 (Change notice) This schedule contains the template form of Change Notice to be utilised by a party requesting a 
change. 

This schedule is intended to be of general application. 

Available 
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 Schedule Matters covered Status 

Schedule 17 (Change 
Compensation Principles) 

This schedule sets out the principles governing how changes are to be priced, funded and paid 
when a Change Notice has been issued. It also includes provisions relating to the Procuring Entity’s 
ability to require a Significant Material Change to be tendered.  

This schedule is intended to be of general application. 

Available 

Schedule 18 (Calculation of 
Compensation on 
Termination) 

This schedule sets out the principles governing the calculation of compensation on termination in 
each of the circumstances for which the Project Agreement can be terminated (Crown convenience, 
Contractor default, Uninsurable Risk/ Uninsurability). 

This schedule is intended to be of general application. 

Available 

Schedule 19 
(Disengagement) 

This schedule sets out the requirements for disengagement at the expiry or earlier termination of the 
Project Agreement. 

This schedule is intended to be of general application but will need to be developed on a project-
specific basis to establish the relevant disengagement/ hand-back requirements. 

Available 
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