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DELIVERING BETTER REGULATION AND LESS REGULATION 

Proposal 

1. This paper proposes a range of measures to deliver better regulation and less 
regulation in order to improve the business environment and remove roadblocks 
to growth. By regulation we mean any legislative instrument (primary, secondary 
and tertiary legislation) that creates obligations, entitlements, benefits or 
privileges for the whole, or a class, of the public.  
 

Executive Summary  

2. Regulatory reform is one of our six key policy drivers for raising New Zealand’s 
economic performance.  We firmly believe that better and less regulation is 
essential to help raise New Zealand’s productivity growth, international 
competitiveness and living standards.   

 
3. The OECD has told us that mediocre policies will not be enough to overcome the 

economic disadvantages of New Zealand’s small size and geographical isolation.  
If we are to attract and retain increasingly mobile talent, skills, capital, technology 
and entrepreneurship, and close the prosperity gap with other countries, New 
Zealand will need to offer a better regulatory environment than our OECD peers. 
 

4. The Government has already taken a number of steps to improve the quality of 
regulation, including establishing a programme of major regulatory reviews and 
setting up a Regulatory Responsibility Taskforce to recommend changes to the 
Regulatory Responsibility Bill. Some Ministers are already demanding better 
quality evidence of the need for regulation and analysis of the impacts of 
regulation in their own portfolios. We need to build on this to ensure consistent 
and strong Ministerial commitment and leadership to ensure better regulation. 

 
5. The focus of this paper is on supplementary measures to enhance regulatory 

quality. A crucial element is a government statement on regulation (see Annex 1) 
to present a clear commitment to lift regulatory quality and assure ourselves of its 
necessity before we regulate. The statement would be backed up by the following 
measures: 

  
 Annual regulatory plans of all known and anticipated proposals to introduce, 

amend, repeal or review legislation, including tertiary regulation to the extent 
possible; 
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 Enhanced certification requirements to strengthen accountability for meeting the 
government’s regulatory commitments; 

 
 Post-implementation reviews for proposals that are formally assessed by the 

Treasury’s Regulatory Impact Analysis Team (RIAT) as inadequate (or that 
bypass the government’s regulatory impact analysis (RIA) regime); 

 
 Regulatory scans to be undertaken by agencies responsible for regulation on a 

systematic basis to identify regulation that is unnecessary, ineffective, or 
excessively costly; and 

 
 Regulatory reporting on how the government is meeting the commitments in the 

statement.  
 

6. These measures will address some key gaps and weaknesses in the current 
regulatory quality arrangements, and are commonplace elements in other 
countries’ efforts to improve regulatory decision making. Some Ministers have, on 
their own initiative, already requested regulatory plans and scans outlined above. 
 

7. However, administrative changes by themselves are not sufficient to meet our 
commitments on regulation and improve our performance relative to other OECD 
countries. We need to achieve a real shift in culture and approach to regulation 
within the government agencies that we are responsible for, and in respect of the 
weight that we place on regulatory quality in our own decision-making processes.   
 

8. This government relies on portfolio Ministers to consult as appropriate with their 
Ministerial colleagues to ensure that proposals have the necessary support and 
backing before being submitted to Cabinet. With the exception of proposals with 
fiscal implications, where Ministers are required to consult with the Minister of 
Finance, Ministerial consultation processes are largely informal.  

 
9. The government’s commitments on regulation warrant us taking a more formal 

approach to consultation on regulatory proposals that may have a significant 
economic impact. One option that builds on current informal mechanisms is to 
invite all Ministers who are taking regulatory proposals to Cabinet to first consult 
with the Minister of Finance and the Minister for Regulatory Reform. The purpose 
of consultation would be to ensure that the proposal was consistent with the 
commitments in the government statement on regulation. 

 
10. Alternatively, Cabinet could require that economically significant regulatory 

proposals must meet the government’s RIA requirements in order to proceed to 
Cabinet. This option builds on current arrangements where the RIAT is required 
to alert the Ministers of Finance and Regulatory Reform to any significant 
proposal that they assess as inadequate so that the government can consider the 
risks of taking decisions on the basis of incomplete or inadequate advice. 
Proposals that the government considers to be urgent could proceed only if 
formal dispensation is sought from the Prime Minister (or another designated 
Minister(s)).  

 
11. Regardless of which option is agreed, we recommend that Cabinet regularly 

review how it is meeting its regulatory commitments. This could include, for 
example, reporting on how many proposals proceed to Cabinet despite being 
assessed as inadequate.  
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Comment 

Why we need to lift regulatory quality  

12. We came into government declaring we would remove inefficient and superfluous 
regulation, and promising to use regulation sparingly and effectively. Regulatory 
reform is one of our six key policy drivers for raising New Zealand’s economic 
performance. We firmly believe that better and less regulation is necessary to 
help raise productivity, competitiveness, and living standards.  
 

13. There is good support for our interest in regulatory quality.  Businesses have told 
us, both before we came into government, and at the Job Summit, that there is 
too much regulation arriving too fast. They are struggling to stay up to date with 
new rules and requirements and the costs of complying with new rules and 
regulations are increasing meaning businesses are diverting resources away 
from running the business with negative impacts on profitability and investment. 
The government’s regulatory reform agenda will assist New Zealand businesses 
as they seek to ride out the current economic downturn and better position 
themselves for the recovery. 

 
14. While New Zealand rates reasonably well on some international measures of 

regulatory quality and the ease of doing business, other OECD countries have 
increased the attention they give to regulatory quality and have caught up or 
surpassed us in international indices of regulatory impact and competitiveness. 
For example, the 2009 OECD Economic Survey of New Zealand shows that New 
Zealand’s ranking on a measure of product market regulation has declined from 
3rd in 2003 to 12th in 2007.  
  

15. The OECD has also told us that mediocre policies will not be enough to 
overcome the economic disadvantages of New Zealand’s small size and 
geographical isolation.  If we are to attract and retain increasingly mobile talent, 
skills, capital, technology and entrepreneurship, and close the prosperity gap with 
other countries, New Zealand will need to offer a better regulatory environment 
than our OECD peers.   
 

16. New Zealand’s regulatory impact analysis requirements appear to line up well 
with recommended best practice internationally, but have not been used 
consistently and rigorously.  Our expectations should be that regulatory impact 
analysis shows whether: 

 
 The problem cannot be adequately addressed through private arrangements and 

a regulatory solution is required in the public interest; 
 

 All practical options for addressing the problem have been considered; 
 
 The benefits of the preferred option will deliver the highest level of net benefit of 

the practical regulatory options available; 
 

 The proposed obligations or entitlements are clear, easily understood and 
conform to established legislative principles and best practice formulations;  and 
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 Implementation issues, costs and risks (including unintended or adverse 
outcomes) have been fully assessed and addressed. 
 

17. We all know that the analysis we see in Regulatory Impact Statements (RISs) is 
often not of the highest standard, and as a consequence is little used or valued. 
However, this government is increasingly demanding high quality analysis to 
inform its decisions. It is important that government agencies have the incentives 
and the capability to meet our requirements. 
 

18. Since administrative requirements to support regulatory quality are now the norm 
in OECD countries, gaining a country advantage really depends on the 
effectiveness of their implementation. In practice many countries struggle to 
maintain the discipline that such regulatory requirements typically demand. That 
provides us with an opportunity to do better.   

 
How we propose to lift regulatory quality 

19. The proposed measures to help us deliver better regulation and less regulation 
largely build on existing regulatory quality arrangements. A key feature however 
is the government policy statement to present a clear commitment to our intention 
to lift regulatory quality.   

 
1. Government statement: Better Regulation, Less Regulation 

20. A strong statement on regulation will communicate the importance the 
government places on high quality regulation; set the standard against which the 
government will hold itself accountable; and provide an anchor for future work to 
improve regulatory quality.  The proposed statement is attached in Annex 1. 
 

21. The key commitments in the statement include: 
 
We will introduce new regulation only when we are satisfied that it is required, 
reasonable, and robust. 
 
We will review existing regulation in order to identify and remove requirements 
that are unnecessary, ineffective or excessively costly. 

 
22. A recommendation from the Job Summit was that the government delay for 12 

months introducing new regulations that impose costs on business. The purpose 
of the delay was to enable business to focus on surviving during the current 
economic downturn.  
 

23. We have decided not to incorporate a 12 month delay into the statement as 
delaying regulation is not helpful if it delays benefits as well as costs; creates the 
risk of a bow-wave of regulation after the delay period ends; and, as a result, 
increases uncertainty and costs for business.  A better approach, reflected in the 
statement, is to ensure that any new regulation is required, reasonable, robust 
and reviewed.  We will require a particularly strong case to be made for any new 
regulatory proposals that impose additional substantive costs on business during 
the current economic recession.  

 



 

5 
 

24. As the Ministers of Finance and Regulatory Reform, we will issue the statement 
and we will be actively encouraging you to promote the statement and proposed 
supporting measures to your agencies.  

 
25. We will also invite New Zealanders to tell us when they believe we have 

regulated in a way that is inconsistent with the commitments in the statement. For 
example, the Ministry of Economic Development will promote the Business 
Consultation website as a mechanism for businesses and individuals to alert us 
to such matters.  

 
2. Measures to help deliver on the Government statement  

2.1 Regulatory plans 
 
26. Regulatory plans have a number of potential benefits beyond the obvious 

allocation of resources, including: 
 
 enabling the responsible Minister(s) to get an overview of all of the planned 

regulation so that they can better engage with their agencies on what the 
Minister’s priorities are; 

 enabling government agencies to identify potential connections with other related 
work, including regulatory scans, as well as to identify resource pressures or 
other risks; 

 to minimize regulatory duplication or gaps; and 
 hopefully reducing the amount of unplanned regulation which often has greater 

risks.  
 
27. Some government agencies already undertake regulatory planning and it is 

proposed to build and expand on this experience.  We think that departments 
should provide their Minister and the Ministers of Finance and Regulatory Reform 
with an annual regulatory plan of all known and anticipated proposals to 
introduce, amend, repeal or review legislation or regulation, including tertiary 
regulation to the extent possible. 

 
28. A draft regulatory plan provided by mid-December each year would assist us as 

Ministers to consider planned regulatory action in the development of the 
legislative program, and provide an opportunity to look across the totality of 
proposed regulation.  It would also allow other agencies who may have an 
interest to engage in the development of the plan prior to the finalisation of the 
department’s work programme. 

 
29. Once the legislative programme is determined and resourcing decisions have 

been made, departments would be expected to finalise their regulatory plans.  
The Treasury will provide further guidance on regulatory plans to departments. 
 

2.2 Enhanced certification requirements   
 

30. Currently agencies are required to certify in the Cabinet paper whether they have 
met the government’s RIA requirements and whether they consider the RIA and 
RIS are adequate. If the proposal is likely to have a significant impact on 
economic growth, the assessment of the RIA and RIS is done by the RIAT.  
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31. However, in practice, government agencies prepare a Cabinet paper to their 
Ministers’ specifications and a RIS that supports the preferred option in the 
Cabinet paper. Analysis of regulatory impacts might be better done if the 
respective responsibilities of the Minister and the agency were more clearly 
distinguished and, as a result, there was greater accountability for how they 
perform their respective roles. 

 
32. For example, the fact that departments have a constitutional duty to support their 

Minister may explain why they are often reluctant to certify that the regulatory 
analysis requirements have not been met (even when there are good reasons for 
this) or that the analysis is inadequate.  It may also explain why some Ministers 
are reluctant to include potentially contrary departmental views, particularly from 
their own department, in the Cabinet paper. 

 
33. While we understand the reluctance to put the relationship between the Minister 

and the department at risk, departments also have a constitutional duty to 
support Cabinet. Section 32 of the State Sector Act states that “the chief 
executive of a department shall be responsible to the appropriate Minister 
for….(b) the tendering of advice to the appropriate Minister and other Ministers of 
the Crown; and …..  

 
34. To be certain that it is making decisions on the basis of the best possible advice, 

Cabinet needs a direct assurance that:  
 
 All practical policy options have been analysed and that all major potential risks 

and uncertainties are identified; 
 

 An appropriate person (someone who is not responsible for producing the RIS) 
has considered whether the analysis is of sufficient quality;  and  
 

 The sponsoring Minister has considered whether the proposals are required, 
reasonable and robust and are consistent with the commitments in the 
government statement on regulation. 

 
35. Therefore we propose to clarify and amend the RIA requirements so that the RIS: 

 
 Becomes a government agency document signed out by a named person on 

behalf of the Chief Executive of the relevant agency; 
 

 No longer needs to recommend a preferred option but provide objective analysis 
of the impacts of all the practical policy options being considered, including the 
options being put forward in the Cabinet paper1; 
 

 is provided in draft to the Treasury early in the policy process to inform the 
judgement of whether or not the issue is likely to be significant enough to require 
assessment by RIAT; 
 

                                                 
1  This change will mean that New Zealand requirements for a RIS will differ from those of some countries we 

compare ourselves to. For example, the UK and Ireland systems include a requirement that a justification is 
provided for any preferred option. The Canadian requirement is that there is a RIS only for the preferred option. 
However, New Zealand’s Executive decision-making arrangements also differ somewhat from these jurisdictions 
and we believe that this proposal will better give effect to the intention that the RIS is an objective summary of 
the regulatory impact analysis. 
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 continues to be published on the administering departments’ and the Treasury’s 
website; for Bills a link to the URL will be included in the Explanatory Note of the 
Bill rather than the full text of the RIS2.  

 
36. If the issue does not have a significant impact on economic growth and does not 

require RIAT’s assessment, the Chief Executive of the agency will identify 
suitable individuals within the agency to certify the adequacy of the analysis 
undertaken.  The person doing the certification should be independent of the 
person doing the RIA and RIS. The certification is to be provided in the Cabinet 
paper and also will be reflected in the summary in the Cabinet Office coversheet.   
 

37. The Minister sponsoring the Cabinet paper will be asked to certify in the paper 
that they have carefully considered whether the proposals in the paper are 
consistent with the expectations set out in the government Statement. 
 

38. An example of the enhanced certification requirements is attached in Annex 2. To 
give effect to this proposal, further work is required to: 
 

 amend the government’s RIA requirements, including the significance and 
adequacy criteria; 

 provide guidance on how to give effect to the new requirements, including the 
text required for the Cabinet paper and the RIS, and what it means to undertake 
appropriate quality assurance.  

 
39. The Treasury will report back to Cabinet on the changes to the existing RIA 

requirements needed to give effect to these arrangements.  
 

2.3 Post-implementation reviews  
 
40. The RIA requirements ensure that information is provided on how the preferred 

option will be monitored and evaluated. This is important to ensure that the 
proposed regulation is meeting its objectives as intended.  
 

41. If proposals that have the potential to have significant economic impacts do not 
meet the RIA requirements and proceed to Cabinet regardless, then there is an 
increased risk that such proposals will have unintended or adverse impacts. In 
this case, we should require the proposal to be reviewed to ensure that it is 
meeting its objectives. 

 
42. The nature and timing of the review should be determined by the responsible 

agency, in consultation with the Treasury, and the terms of reference signed off 
by the responsible Minister and the Ministers of Finance and Regulatory Reform. 
The outcome of the review should be reported back to Cabinet. This requirement 
would signal that we take our regulatory quality commitments seriously. It is 
similar in intent to the Australian government’s best practice regulation 
requirements administered by the Department of Finance and Deregulation. 
 

                                                 
2  The requirement to publish the full RIS originates from a Commerce Committee Inquiry into Compliance Costs 

for Business (1988) and was to ensure that the costs and benefits of regulatory proposals, including on 
business, were fully examined. The current proposal does not remove the requirement for publication 
and therefore honours the intent of these earlier decisions.  
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3. Regulatory scans of existing regulation 

43. The objective of regulatory scanning is to help identify regulation that is, or may 
be, unnecessary, ineffective or excessively costly.  It involves departments 
continually and systematically scanning their existing regulation to identify 
possible areas for reform or further review.  
 

44. Many departments regularly scan and review their regulation but this is often in 
response to particular problems that have emerged rather than as a result of 
systematic and ongoing monitoring of the effectiveness of regulations. Regulatory 
scanning is one part of the regulatory reforms designed to ensure continuous 
improvement in regulatory quality. The results of scanning will be used to identify 
possible reform or review initiatives and will provide one source of information for 
other reform processes. 
 

45. There are three key elements to the regulatory scanning initiative:  
 

 departments to have in place scanning systems and processes as part of their 
everyday business;  

 
 departments to complete an initial scan of all primary, secondary and (to the 

extent possible) tertiary regulation they are responsible for by 30 June 2010, with 
interim results (to be reported on by 31 October 2009) providing one input for 
consideration into the following reform/review processes:  
 
- the 2010 programme of reviews of significant regulation; 
- the 2010 Regulatory Reform Bill; and 
- the 2010/11 departmental regulatory plans; 

 
 ongoing scanning to identify further areas for possible regulatory improvement. 

 
46. Departments should provide the Treasury and MED with:  

 
 By 31 October 2009 - an initial report: 

 
- providing information on their current scanning systems and processes, 

how effective they are, and any plans in train to improve them; 
- confirming all primary and secondary regulation they are responsible for, 

and providing an indication of associated tertiary regulation; 
- providing information on the results of their scanning so far, including any 

opportunities that could be considered for inclusion in the 2010 
reform/review processes identified above. 
 

 By 30 June 2010 - a report on the outcomes of the initial scan of all regulation. 
With input from Treasury and MED, agencies will advise Ministers on priorities for 
reform or review, including the most appropriate vehicle and timeframes; and 

 
 Further progress reports on ongoing scanning six-monthly thereafter. 
 
47. Recognising that the scan will have resource implications for agencies, the first 

scan is expected to involve a relatively high-level assessment and identify the 
more immediate and practical possibilities for regulatory improvement.  As 
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scanning becomes part of the ongoing work of agencies, the implications for 
agencies will reduce. The initial scans will need to identify and take into account 
work already commissioned by the government for regulatory review, and clearly 
identify the reasons and purpose for regulations. Further information on the key 
requirements is included in Annex 3 and additional guidance will be provided to 
agencies.  
 
4. Options to embed the government’s commitments on regulation in 

Ministerial decision-making processes 

48. This government relies on portfolio Ministers to consult as appropriate with their 
Ministerial colleagues to ensure that proposals have the necessary support and 
backing before being submitted to Cabinet. With the exception of proposals with 
fiscal implications, where Ministers are required to consult with the Minister of 
Finance, Ministerial consultation processes are largely informal. However, the 
government’s commitments on regulation warrant us taking a more formal 
approach to consultation on regulatory proposals that may have a significant 
economic impact.  
 

49. One option that builds on current informal mechanisms is to invite all Ministers 
who are taking regulatory proposals to Cabinet to first consult with the Ministers 
of Finance and Regulatory Reform. The purpose of consultation would be to 
ensure that the proposal is consistent with the government’s regulatory 
commitments.  The benefit of this option is that it builds on existing processes 
that are working well in some cases already.  

 
50. Alternatively, we could require that regulatory proposals that have significant 

economic impacts must meet the government’s RIA requirements in order to 
proceed to Cabinet. This option builds on current arrangements where RIAT is 
required to alert the Ministers of Finance and Regulatory Reform to any 
significant proposal they assess as inadequate so that the government can 
consider the risks taking decisions on the basis of incomplete or inadequate 
advice. Proposals that the government considered to be urgent could still 
proceed if formal dispensation is sought from the Prime Minister (or another 
designated Minister(s)). This option would provide a very strong signal of our 
intentions to improve the quality of regulation, but could be perceived as 
increasing the power of officials inappropriately, and seeking dispensation may 
become less effective over time if it is “overused”.  

 
51. Regardless of which option is agreed, we recommend that Cabinet regularly 

review how it is meeting its regulatory commitments including on how many 
significant proposals are agreed by Cabinet despite the analysis being assessed 
as inadequate. The first report would occur six months after these proposals are 
implemented and would monitor how effective the arrangements are.  

 
5. Other measures to assist better and less regulation: 

52. Officials have identified a range of other changes or enhancements to existing 
arrangements including: 

 
 Clarifying that Ministry of Economic Development (MED) should be consulted on 

all regulatory proposals that might impact on business. A key purpose of this 
consultation is to ensure that impacts and any additional costs on businesses, 
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particularly small and medium-sized businesses, are identified.  MED can assist 
departments to do this, for example by providing advice and guidance on using 
the Business Cost Calculator; 
 

 Requiring the Treasury to confirm an agency’s assessment of whether or not a 
regulatory proposal is significant. Agencies are currently required to consult the 
Treasury on all proposals that have regulatory implications.  A key purpose of this 
consultation is to ensure that good regulatory impact analysis is being done and 
that consistent judgements are being made around economic significance.  To be 
useful, this consultation needs to take place early enough to add value to the 
policy development process; 

 
 Reviewing the “significance” criteria that determine whether a regulatory proposal 

is assessed by the Regulatory Impact Analysis Team (RIAT) or the administering 
agency. RIAT is required to assess the regulatory impact analysis and RIS for all 
significant proposals. The overarching criterion for determining “significance” 
focuses on proposals that have the potential to have “a significant impact on 
economic growth”.  This is a high threshold that if applied strictly would capture 
few proposals. The detailed criteria that sit beneath this are largely focused on 
business impacts and can be difficult to apply consistently. It is therefore 
desirable to review the significance criteria to ensure they are sufficiently broad in 
scope to capture all proposals that may have a significant economic impact (not 
just limited to impacts on economic growth), and to simplify and clarify them;   

 
 Clarify the expectation that Officials Committees shall advise Cabinet Committee 

Chairs of proposals that do not meet the government’s regulatory standards. 
They would also be expected to assist Cabinet Committee Chairs to consider 
options for addressing any concerns; and 

 
 Require that greater attention be given to proposals to create powers to make 

delegated legislation. There is scope to do this through existing arrangements 
including by amending the RIA guidelines to require departments to provide more 
justification in relation to proposals to create powers to make delegated 
legislation.  

  
Risks 

53. The government statement, “Better Regulation, Less Regulation” will raise public 
expectations which may be difficult for the government to meet in the short term 
given that a lot of regulation is already in the pipe-line (e.g. has policy approval 
but is yet to be implemented).  This risk will need to be managed through careful 
communication about the government’s objectives and the specific measures to 
give effect to them. 
 

54. Some of the proposals in this paper may give rise to concerns that the measures 
will prevent timely decision-making and that they impose more compliance on 
government agencies.    

 
55. The measures in the paper are intended to strengthen existing processes and 

therefore should not cause unnecessary delay. The upfront investment required 
to meet the RIA requirements should reduce the time needed to review and 
amend proposals that are not achieving the government’s objectives as intended.  
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56. Making the RIS a government agency document may change the convention, as 
understood by some, that departments only owe a duty to their Minister. 
Concerns may also be raised that requiring departmental certification may 
publicly expose differences between the department’s duty to support their 
Minister and accurate certification to Cabinet. However, such tensions already 
exist under current RIA and OIA requirements. The proposed changes actually 
reduce the potential for direct conflict as making it clear that the RIS is the 
department’s responsibility will help address the current problem that the RIS is 
written at the end of the policy process to fit the preferred option. It will also help 
position the RIS as a document that is produced early in the policy process to 
help inform Ministerial decision making. Moreover, departments also owe a duty 
to Cabinet to provide the best possible quality information for it to make 
decisions. 

 
57. The measures are intended to increase accountability for regulation and ensure 

the necessary cultural change to ensure all regulation is required, reasonable, 
robust and reviewed.  The additional compliance costs for departments in 
meeting the strengthened requirements are unlikely to be high if they are already 
following best practice.  

 
58. A risk associated with making decisions on the RIA regime at this time is that it 

may be perceived as pre-empting the outcome of the Regulatory Responsibility 
Taskforce. The changes in this paper focus on ways to strengthen and enhance 
existing administrative arrangements and to improve transparency and 
accountability. We do not consider that they will pre-empt or be inconsistent with 
the direction that the Taskforce is taking on the Regulatory Responsibility Bill.  
 

Future work  

59. Note that Cabinet has already directed Treasury and MED to report back by 
December 2009 on a more systematic approach to ex post reviews of existing 
regulatory frameworks (CAB Min(09)6/5A refers). Further decisions on the 
regulatory management system may be required once the Regulatory Taskforce 
has reported back to the Government in September 2009.  

 
Consultation 

60. This paper was prepared by the Treasury and the Ministry of Economic 
Development.  
 

61. The following government agencies were consulted: Accident Compensation 
Corporation, Cabinet Office, the New Zealand Customs Service, the Department 
of Labour, the Ministry of Culture and Heritage, the Ministry for the Environment, 
the Ministry of Justice, the Ministry of Fisheries, Land Information New Zealand, 
the Department of Inland Revenue, the Department of Building and Housing, the 
Ministry for Transport, Ministry of Social Development, the MAF Biosecurity New 
Zealand, the Department of Internal Affairs, the Ministry of Health, the Ministry of 
Foreign Affairs and Trade, the State Services Commission.  The DPMC and PCO 
were informed of the contents of the paper.   

 
62. Consultation on the proposals in the paper was also undertaken with Chambers 

of Commerce, the Small Business Advisory Group, the New Zealand Institute of 
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Chartered Accountants, Business New Zealand, and Simon Moutter (the Chair of 
one of the workstreams from the Job Summit). 

 
63. Agencies generally support the objectives of lifting the quality of regulation but a 

number of departments have raised concerns that regulatory scans will be 
resource intensive and divert resources away from other priorities.  They have 
also raised concerns about the proposed timeframes, particularly the requirement 
to complete a scan in a year. While the timing of the scans may have implications 
for some agencies, we have sought to minimise this burden.  In particular, the 
Treasury and MED will provide agencies with details of their legislation and 
regulation which will reduce the information that agencies need to collect.  
Further, the first scan is expected to be a relatively high-level assessment and 
identify the immediate and practical possibilities for regulatory improvement, with 
the subsequent ongoing scans undertaking a more thorough analysis. 
 

 
Financial Implications 

64. This paper has no fiscal implications.  Some departments have indicated that 
there will be resource implications associated with the regulatory scan 
requirements.  These costs will be met from existing baselines. 
 

Human Rights 

65. This paper has no human rights implications. 
 
Legislative Implications 

66. This paper has no legislative implications.   
 
Regulatory Impact Analysis 

67. The proposals in this paper do not have direct legislative or regulatory 
implications and therefore a Regulatory Impact Statement is not required.   

 
Publicity 

68. The Ministers of Finance and Regulatory Reform will announce the government’s 
statement, “Better Regulation, Less Regulation”.   
   

Implementation 

69. Cabinet Office, in consultation with the Treasury, will provide necessary guidance 
for relevant agencies on these proposals.  Treasury and MED will prepare 
guidance on regulatory scans and necessary changes to the RIA requirements to 
give effect to Cabinet’s decisions. 
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Recommendations 

70. We recommend that the Committee: 
 

Government statement: Better Regulation, Less Regulation 
 

1 agree that the government release a statement: Better Regulation, Less 
Regulation (Annex 1) to commit to lift the quality of regulation; 
 

2 confirm that the government commitments in the statement provide a 
response to the recommendation from the Job Summit that the government 
delay introducing new regulation that imposes additional substantive costs 
on business during the next 12 months; 
 

Measures to help deliver on the government statement 
 

3 agree that departments be required to provide to their Minister and the 
Ministers for Finance and Regulatory Reform an annual regulatory plan of 
all known and anticipated proposals to introduce, amend, repeal or review 
legislation or regulation including tertiary regulation to the extent possible; 

 
4 agree that draft regulatory plans will be provided by mid-December to 

assist Ministers to consider planned regulatory action, with final plans to be 
provided once legislative programme and resourcing decisions have been 
taken; 

 
5 agree to enhance the incentives on government agencies to undertake 

high quality analysis and to remove the potential conflict of interest and 
clash between various existing adequacy/certification statements in the RIS 
and Cabinet paper by approving the following changes: 
 
5.1 the RIS is a government agency document prepared before the 

Cabinet paper in which it provides its best advice on the problem 
definition, objectives, identification and analysis of the full range of 
practical options (but not required to recommend a preferred option); 

 
5.2 the agency will be required to certify the RIS and disclose information 

to highlight any key gaps, assumptions, dependencies and significant 
constraints, caveats or uncertainties regarding the analysis as well as 
whether any of the policy options are likely to have effects which may 
not align with the commitments in the government statement; 

 
5.3 the full text of RISs will continue to be published on the administering 

departments’ and the Treasury’s website; for Bills a link to the URL 
will be included in the Explanatory Note of the Bill rather than the full 
text of the RIS; 

 
5.4  a government agency opinion on the adequacy of the analysis (to be 

done independently of people producing RIS - either RIAT or 
someone nominated by the agency for that purpose) is to be provided 
in the Cabinet paper; 
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6 note that the information referred to in 5.4 above will be brought into a 
separate section of the Cabinet Office coversheet. 

 
7 agree that Ministers will be required to certify in the Cabinet paper that they 

have carefully considered whether the proposal(s) in the paper are 
consistent with the expectations set out in the government statement; 

 
8 agree that all “significant” regulatory proposals that do not meet the 

government’s regulatory impact analysis requirements will undergo a post 
implementation review with the nature and timing of the review to be 
agreed by the responsible agency in consultation with the Treasury and 
signed off by the responsible Minister in consultation with the Ministers of 
Finance and Regulatory Reform; 
 

Options to embed the government’s regulatory commitments into Ministerial 
consultation and decision-making processes 

 
9 Either 

 
a) invite Ministers that are planning to take regulatory proposals to Cabinet 
to first consult with the Ministers of Finance and Regulatory Reform to 
ensure that proposals are consistent with the government’s statement on 
regulation; 
 
Or 
 
b) agree in principle (subject to a report to Cabinet on the implementation 
details) that significant regulatory proposals that are ultimately agreed to 
and that do not meet the government’s RIA requirements may not proceed 
to Cabinet/Cabinet committee, unless formal dispensation has been sought 
from the Prime Minister or another designated Minister(s). 
 

10 invite the Ministers of Finance and Regulatory Reform to report to Cabinet 
by the end of February 2010 (and thereafter six monthly) on how the 
government is meeting its regulatory commitments.  
 

Regulatory scans 
 

11 agree that departments put in place systems and processes for the 
ongoing scanning of regulation they are responsible for with the intention of 
identifying regulation that is, or may be, unnecessary, ineffective or 
excessively costly; 

 
12 direct departments to provide the Treasury and MED with:  

 
12.1 By 31 October 2009 - an initial report: 
 

- providing information on their current scanning systems and 
procedures, how effective they are, and any plans to improve 
them; 



 

15 
 

- confirming all primary and secondary regulation they are 
responsible for, and providing an indication of associated 
tertiary regulation; 

- providing information on the results of their scanning so far, 
including any reform or review opportunities that could be 
considered for inclusion in the 2010 Regulatory Reform 
Programme. 

 
12.2 By 30 June 2010 - a report on the outcomes of an initial scan of all 

primary, secondary and (to the extent possible) tertiary regulation 
they are responsible for, and; 

 
12.3 Further progress reports six-monthly thereafter on the results of 

ongoing scanning. 
 

Other proposed changes 
 
13 agree that the Treasury is to be consulted early on all proposals with 

regulatory impacts to confirm departments’ assessment of “significance”; 
 

14 agree that Officials Committees have a role to advise Cabinet Committee 
Chairs on whether regulatory proposals meet the government’s regulatory 
quality standards and the commitments in the government statement on 
regulation and, if they do not, what could be done to address this; 

 
15 agree that Ministry of Economic Development (MED) should be consulted 

on all regulatory proposals that might impact on business; 
 
Implementation and Further work 

 
16 agree that the changes to the government’s RIA requirements will take 

effect from Monday 2 November 2009 to allow adequate time for updated 
RIA guidance to be prepared, and for consultation with government 
agencies on the revised guidelines, and any other implementation details.  
 

17 direct the Treasury to report back to EGI on the changes to the RIA regime 
required to give effect to these decisions; 
 

18 note that officials will also report back to EGI with further advice on the 
regulatory management system, including measures to enhance the 
disciplines on delegated legislation, once the Taskforce working on the 
Regulatory Responsibility Bill has reported back to the government in 
September 2009; 

 



 

16 
 

 
19 agree that Cabinet Office, in consultation with the Treasury and MED will 

provide appropriate guidance, including an updated Cabinet Office Circular, 
to reflect the decisions above. 

 
 
 
 
 
 
 
Hon Bill English Hon Rodney Hide 
Minister of Finance Minister for Regulatory Reform 
 
Date signed: Date signed: 
 
 
 
 
 



 

 

Annex 1: Government Statement on Regulation 

Better Regulation, Less Regulation 

Every day New Zealanders are affected by regulation in a myriad of ways.  We look to 
regulation to help ensure we live safer lives, get treated fairly, protect and manage our 
environment, have a competitive and efficient economy, and much more.  
 
But regulation also has costs and can have unintended effects.  Outdated, poorly 
conceived and poorly implemented regulation can significantly hinder individual 
freedom, innovation, and productivity.  Reducing the burden imposed by such 
regulation will help unshackle our economy and give New Zealanders more ability to 
shape and improve their own lives.   
 
New Zealand needs to offer a better policy environment than can be found elsewhere if 
we are to overcome the economic disadvantages of our small size and geographical 
isolation, and attract and retain increasingly mobile talent, skills, capital, technology 
and entrepreneurship.   
 
This is why improving the quality of regulation is a priority for this government.  We 
believe that better regulation, and less regulation, is essential to assist New Zealand to 
become more internationally competitive and a more attractive place to live and do 
business.   
 
 
Our Commitments 

We will introduce new regulation only when we are satisfied that it is required, 
reasonable, and robust.  
 
We will review existing regulation in order to identify and remove requirements 
that are unnecessary, ineffective or excessively costly.  
 
 
How we will deliver on these Commitments 

We have already:  
 
 Begun a programme of reviews of the effectiveness of important regulatory 

regimes, particularly those that have a significant impact on productivity; 
 
 Committed to introduce an annual Regulatory Reform Bill to make it quicker and 

easier to remove or simplify unnecessary, ineffective or excessively costly 
requirements in primary legislation; 

 
 Established an independent expert Regulatory Taskforce to investigate the case 

for, and form of, a Regulatory Responsibility Bill; 
 

We will also be looking for significant changes in the approach both Ministers and 
government agencies take to regulation.  To this end we will: 

 



 

 

 Resist the temptation or pressure to take a regulatory decision until we have 
considered the evidence, advice and consultation feedback, and fully satisfied 
ourselves that:  

 
- the problem cannot be adequately addressed through private arrangements 

and a regulatory solution is required in the public interest; 
- all practical options for addressing the problem have been considered; 
- the benefits of the preferred option not only exceed the costs (taking 

account of all relevant considerations) but will deliver the highest level of 
net benefit of the practical regulatory options available; 

- the proposed obligations or entitlements are clear, easily understood and 
conform as far as possible to established legislative principles and best 
practice formulations;  and 

- implementation issues, costs and risks have been fully assessed and 
addressed; 

 
 Require there to be a particularly strong case made for any regulatory proposals 

that are likely to: 
- impose additional costs on business during the current economic 

recession;  
- impair private property rights, market competition, or the incentives on 

businesses to innovate and invest;  or 
- override fundamental common law principles (as referenced in Chapter  3 

of the Legislation Advisory Committee guidelines); 
 

 Ensure that Cabinet’s requirements for assuring regulatory quality are treated as 
an integral part of policy development, and built into the policy process from the 
beginning; 

 
 Ensure that all government agencies are fully aware of the commitments set out 

in this statement and understand the importance that the government attaches to 
them; 
 

 Expect a culture from government agencies that: 
- recognises the importance of productivity in enhancing New Zealand’s 

economic performance; 
- respects the value of individual autonomy and responsibility; 
- does not see regulation as the first resort for problem solving; 
- provides fearless advice on whether a regulatory proposal is consistent with 

this policy statement and meets appropriate standards of impact analysis 
and consultation; and 

- continually looks for opportunities to make existing regulation more 
effective, easier to access and understand, and easier and less costly to 
comply with; 

 
 Require greater accountability from government agencies for the quality of the 

regulatory analysis they undertake, and for the consequences of poor 
implementation;  and 

 
 Encourage New Zealanders to hold us to account where they believe we have 

regulated in a way that is inconsistent with the commitments in this statement.  



 

 

Annex 2: Enhanced certification requirements  
 
 
Template for Front Page of Regulatory Impact Statement 

 
 

REGULATORY IMPACT STATEMENT [NAME OF ISSUE] 
 
This Regulatory Impact Statement has been prepared by [Name of agency].  
 
It provides an analysis of options to [state what problem the options in this paper seek 
to address].  
 

AGENCY DISCLOSURE STATEMENT 

[A paragraph describing the nature and extent of the analysis undertaken, explicitly 
noting: 

 Key gaps, key assumptions, key dependencies, and any significant constraints, 
caveats or uncertainties concerning the analysis;  and 

 Any further work required before any policy decisions could be implemented.] 

[A paragraph identifying whether or not any of the policy options are likely to have 
effects that the government has said will require a particularly strong case before 
regulation is considered – namely it could: 

 impose additional costs on businesses during the current economic recession; 

 impair private property rights, market competition, or the incentives on 
businesses to innovate and invest; or 

 override fundamental common law principles (as referenced in Chapter 3 of the 
Legislation Advisory Committee Guidelines) 

 

[Name and designation of person signing on behalf of the agency] 

 

[Signature of person] [Date] 



 

 

 

To replace the “Regulatory Impact Analysis” section of the Cabinet paper 
 
 
Agency Opinion on Adequacy of the Regulatory Analysis 

[Name of team or position of person completing opinion] has reviewed the 
Regulatory Impact Statement prepared by [name of agency] and associated 
supporting material, and considers that the information and analysis summarised in the 
Regulatory Impact Statement is sufficiently comprehensive and robust to enable 
Ministers to fairly compare the available policy options and take informed decisions on 
the proposals in this paper [or alternative text if issues are identified].  
 
[N.B.  If the proposal is economically significant, this opinion is to be provided by the 
Regulatory Impact Analysis Team in Treasury.  If not significant, it is to be provided by 
a person or group not directly involved in preparing the Regulatory Impact Statement 
and designated for the purpose by the agency’s Chief Executive]  
 
Ministerial Opinion on Adequacy of the Regulatory Proposal 

[Various options exist, depending on circumstances – 2 possibilities are shown below] 
 
I have considered the analysis and advice of my officials, as summarised in the 
attached Regulatory Impact Statement and I am satisfied that, aside from the risks, 
uncertainties and caveats already noted in this Cabinet paper, the regulatory proposals 
recommended in this paper: 
 
 are required in the public interest; 

 will deliver the highest net benefits of the practical options available;  and 

 are consistent with our commitments in the government statement “Better 
Regulation, Less Regulation” 

Or 
 
I have considered the analysis and advice of my officials, as summarised in the 
attached Regulatory Impact Statement.  I am satisfied that regulation is likely to be 
required in the public interest but, as further policy details and implementation issues 
still need to be considered, I cannot be certain that the regulatory proposals in this 
paper will deliver the highest net benefits of the practical options available or are fully 
consistent with our commitments to deliver better regulation and less regulation.  
Consequently, this paper seeks only in-principle policy decisions, and agreement to 
further policy development work. 
 
 



 

 

Annex 3 – Regulatory scanning to identify priorities for review and reform 

Objectives 

As part of the Government’s Regulatory Review Programme, and consistent with the 
government statement on regulation: “Better Regulation, Less Regulation”, we 
recommend that departments undertake systematic and ongoing scanning of their 
existing regulation. The objective of the scanning is to identify primary, secondary and 
tertiary regulation that is, or may be, unnecessary, ineffective or excessively costly.  
That is, to identify possibilities for regulatory reform or for further review. 
 
Continuous improvement of the stock of existing regulation is important in improving 
the quality of regulation generally. The scanning proposal is an important element in 
embedding a culture of continuous improvement of regulation - systematic, ongoing 
and co-ordinated across government. 
 
Many government agencies regularly scan and review their regulation to assess 
whether it remains fit-for-purpose, but this tends to be ad hoc and in many cases is in 
response to particular problems that have emerged rather than as a result of 
systematic and ongoing monitoring of the effectiveness and efficiency of regulations. 
 
There are three key elements to the regulatory scanning proposal: 
 
 departments having in place systems and procedures - as part of their everyday  

business - for the ongoing scanning and monitoring of existing regulation, in order 
to identify possible opportunities for regulatory improvement;  

 
 departments completing an initial scan of all primary, secondary and (to the extent 

possible) tertiary regulation they are responsible for by 30 June 2010, with interim 
results (to be reported on by 31 October 2009) providing one input for 
consideration into the following reform/review processes:  

 
- the 2010 programme of reviews of significant regulation; 
- the 2010 Regulatory Reform Bill; and 
- the 2010/11 departmental regulatory plans. 

 
 ongoing scanning to identify further areas for possible regulatory improvement. 

 
Reporting 

Agencies will provide the Treasury and MED with: 
 

 By 31 October 2009 - an initial report: 
 

- providing information on their current scanning systems and procedures, 
how effective they consider them to be, and any plans to improve them. 
Treasury and MED will offer departments the opportunity to discuss and 
share best practices in this area with other departments; 

 
- confirming all primary and secondary regulation they are responsible for 

and providing an indication of associated tertiary regulation (amount, type 
etc). (To assist agencies in completing this exercise, Treasury and MED will 



 

 

be providing to departments a list maintained by the Parliamentary Counsel 
Office of secondary and deemed regulations by department); 

 
- providing information on the results of scanning so far, including any 

opportunities identified for inclusion in the 2010 reform processes identified 
above [see also CAB Min (09) 6/5A and CAB Min (09) 6/5B]. The scan will 
provide one input into the 2010 reform/review processes, and help ensure 
they have real meaning in the context of the Government’s commitment to 
regulatory reform. With input from Treasury and MED, agencies will decide 
on priorities for review, including the most appropriate vehicle for reform or 
further review and timeframes. This will include making the appropriate 
linkages across different portfolio areas; 

 
 By 30 June 2010 - a report on the outcomes of the initial scan of all regulation, 

which may include areas identified for further analysis and review; and 
  
 Six-monthly thereafter - further progress reports on the results on ongoing 

scanning. 
 

Recognising the extensive amount of regulation that some government agencies are 
responsible for and the resource implications associated with a comprehensive 
scanning exercise, the expectation is that the first scan (leading up to the 30 June 2010 
report) will involve a relatively high-level assessment. Agencies will be expected to 
draw on available information (e.g. existing knowledge and the experience of regulators 
and business) and identify the more immediate and practical possibilities for regulatory 
improvement (see below). The focus in this first initial scan is expected to be more on 
primary and secondary regulation (and, to the extent possible, on tertiary regulation) 
 
The level of analysis will vary according to the size and impact of the regulation. 
However, the cumulative burden of regulation is also an important consideration as 
regulations which may be minor in themselves may add up to a larger burden. 
 
The detailed review of possibilities for reform or further review that have been identified 
will be undertaken as part of the reform/review processes, in either 2010 or later years.  

 
However, scanning will not be a one-off initiative. It will be an ongoing requirement for 
agencies, as part of the continuous improvement of regulation, with scanning 
procedures becoming part of their everyday business. 

 
Focus of scanning 

The focus of scanning is to identify regulation that is, or may be, unnecessary, 
ineffective or excessively costly, and that could be subject to either immediate reform 
or further review.  
 
Further guidance based on this annex will be provided to departments on how they 
should undertake their scanning, including the initial scan of regulation leading up to 30 
June 2010. This guidance will include questions and issues that will provide a focus to 
departments’ scanning efforts, such as: 

 
 are there feasible non-regulatory options? 
 is there any redundant regulation that can be removed?  



 

 

 
 are there issues with the implementation of regulation? 

 
 is the regulation and its enforcement proportionate to the risk being mitigated? 

 
 can the impact on small- and medium-sized enterprises (SMEs) be reduced? 

 
 are there gaps, inconsistencies, duplications, contradictions in different 

regulations (both regulations departments are responsible for and those of other 
departments). 
 

 how does the regulation fit with the government’s commitment to the Single 
Economic Market. 

 
Scanning subsequent to the first initial scan will be expected to go beyond the more 
obvious reform or review opportunities to encompass a greater focus on underlying 
assumptions and policy rationales for regulation, and a progressively greater focus on 
tertiary regulation.  

 
Definition of “tertiary regulation” 

For the purposes of this scan tertiary regulation includes: 
 
 deemed regulations - These are documents made in the prescribed way, by a 

person with delegated authority, which are deemed by the relevant Act of 
Parliament to be regulations for the purpose of either or both the Regulations 
(Disallowance) Act 1989, and the Acts and Regulations Publication Act 1989 e.g. 
the land transport rules made by the Minister of Transport  

 
 statutory instruments which are not deemed regulations but to which a statute 

nonetheless attaches a consequence of some kind and which therefore have 
legal force e.g. privacy codes made by the Privacy Commissioner under the 
Privacy Act 1993; compliance documents under the Building Act 2004. 

 
 


