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1. Purpose of this Discussion Document 
A revised Regulatory Standards Bill is to be developed in accordance with the following 
commitment in the 2011 National-ACT Confidence and Supply Agreement: 

“The Regulatory Standards Bill will be included in the continuance motion for the new 
Parliament, and the Minister for Regulatory Reform will work closely with the Minister of 
Finance to achieve a mutually agreed outcome, based on the Treasury’s preferred 
option (option 5)”. 

The Treasury has provided this discussion document, together with a set of indicative 
legislative provisions (see Appendix 2), to get early feedback on the potential details of a 
revised Regulatory Standards Bill, in advance of Treasury providing advice to Ministers.  The 
detailed proposals considered in this discussion document are therefore Treasury’s 
responsibility, and do not purport to indicate government policy. 

1.1 Planned consultation process 

This is a targeted consultation process.  At this point, Treasury is providing the discussion 
document only to departments, and to selected individuals and organisations we know to 
have a particular interest in, and/or depth of understanding of, legislative quality issues. 

We would welcome any feedback in writing by 7 September 2012.  We are also willing to 
meet organisations and individuals before that time to answer questions and obtain views.   

Written feedback can be sent by: 

• email to: regulation@treasury.govt.nz 

• post to: Regulatory Quality Team, The Treasury, PO Box 3724, Wellington 6140 

1.2 Nature of feedback sought 

The matters on which the Treasury would particularly welcome feedback include: 

• whether the proposal as a whole is likely to usefully assist the scrutiny of legislation; 

• whether the matters proposed for disclosure cover a reasonable balance of legislative 
quality issues, and are all sufficiently relevant to promoting legislative quality to warrant 
the cost of a routine disclosure; 

• whether the specific nature of each disclosure sought is sufficiently clear and well-
targeted to enable accurate, consistent and concise answers to be given; 

• whether the proposed coverage of Bills and delegated legislation is appropriate; 

• whether the inclusion of provisions for a statement of government expectations and a 
five yearly review of the government’s regulatory management practices has merit; and 

• whether there are other questions or aspects of legislative quality that you think a 
revised Regulatory Standards Bill should, or could usefully, address. 
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2. Background and Context 

2.1 Brief history of the Regulatory Standards Bill 

The idea of legislating to promote good legislation is not a new one.1  Several attempts have 
been made since the late 1990s to develop a “Regulatory Responsibility Bill” or “Regulatory 
Standards Bill”.  The timeline below documents the history of the Bills that made it into the 
House, receiving support and opposition from submitters in roughly equal measure. 

Aug 2006 Regulatory Responsibility Bill introduced as a private member’s 
Bill. 

May 2008 Commerce Select Committee recommends the Bill not be passed 
but that the government establish a high-level expert taskforce to 
develop a legislative or Standing Orders option, or both, to improve 
regulatory review and decision-making processes. 

Nov 2008 2008 National-ACT Confidence and Supply Agreement includes a 
commitment to establish a taskforce to carry forward work on the 
Regulatory Responsibility Bill. 

Mar 2009 Regulatory Responsibility Taskforce established and charged with 
assessing the existing private member’s Bill, considering what 
amendments and supporting arrangements might be desirable, 
and recommending a draft Bill. 

Sept 2009 Regulatory Responsibility Taskforce produces its report and 
recommends a revised Regulatory Responsibility Bill.2 

Mar 2011 Minister for Regulatory Reform introduces the Taskforce’s Bill to 
the House as the Regulatory Standards Bill 2011.  Treasury’s 
Regulatory Impact Statement is publicly released.3 

Sept 2011 Commerce Select Committee provides an interim report on the 
Regulatory Standards Bill to make available, and seek the views of 
interested parties on, advice from the Regulations Review 
Committee, which identifies a range of concerns with the Bill.4  

Dec 2011 2011 National-ACT Confidence and Supply Agreement includes a 
commitment to enact a revised Regulatory Standards Bill, based 
on the Treasury’s preferred option (option 5). 

                                                 

1 In this discussion document, unless otherwise specified, legislation means both Acts of Parliament (primary 
legislation) and delegated instruments (secondary and tertiary legislation).    

2 The Taskforce’s report is available at http://www.treasury.govt.nz/economy/regulation/rrb/taskforcereport. 
3 The Bill is available at http://www.legislation.govt.nz/bill/government/2011/0277/latest/versions.aspx.   
4 The Commerce Committee’s interim report is available at  http://www.parliament.nz/NR/rdonlyres/D0834A52-

E98A-4A31-80F0-C5A7FE7D64B9/202571/DBSCH_SCR_5309_InterimreportontheRegulatoryStandar.pdf  
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2.2 Option 5 in Treasury’s Regulatory Impact Statement 

In line with normal practice, the lead policy agency (Treasury) prepared a regulatory impact 
statement to help inform the main policy decisions taken by the government that led to the 
Regulatory Standards Bill 2011.  This statement was subsequently published when the 
Regulatory Standards Bill was introduced to the House in March 2011.5 

The statement identified and analysed five different options involving legislation for improving 
legislative quality.  Option 1 covered the Regulatory Responsibility Taskforce’s 
recommended Bill and supporting measures.  Treasury’s favoured option, however, was 
Option 5, which is described and analysed on pages 24-28 of the Regulatory Impact 
Statement (accessible here).  Like Option 1, it has both legislative and non-legislative 
elements. 

Legislative elements of Option 5 

The core legislative element of Option 5 is that explanatory notes attached to Government 
Bills, Supplementary Order Papers, and disallowable instruments should disclose specific 
features of the legislation intended to help the reader decide if and where careful scrutiny is 
warranted.  The specific features for disclosure were expected to fall into two broad types: 

• quality assurance processes that the legislation has (or has not) gone through, such as 
preparation of a regulatory impact statement, human rights vetting, and external 
consultation; and 

• unusual or significant features of the legislation itself, such as retrospective effect, 
criminal immunity, or allowing delegated legislation to amend an Act, which give rise to 
possible questions about consistency with important legislative principles. 

A further legislative element would require the government to commission an independent, 
five-yearly report on the performance of existing processes for developing legislation. 

The Regulatory Impact Statement did not develop all the details of Option 5, though some 
examples of possible disclosures were included.  Fleshing out those legislative details is the 
task to which this Treasury discussion document is directed. 

Non-legislative elements of Option 5 

The non-legislative supporting arrangements proposed in Option 5 included: 

• a substantively enhanced scrutiny role for the Cabinet Legislation Committee; 

• greater use of exposure drafts for consultation prior to Bills being introduced or 
delegated legislation being made; and 

• increased analytical support for Parliament’s role as a legislative quality gatekeeper. 

These non-legislative arrangements were expected to provide important support for the 
legislative elements, but the legislative elements could be implemented without them. 

                                                 

5 “Regulating for Better Regulation: What is the Potential of a Regulatory Responsibility Act?”, 2 February 2011. 
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2.3 The overarching objective: better quality legislation 

The Regulatory Impact Statement identified the quality of legislation as the overarching 
policy objective, and discussed both the importance and key attributes of good legislation.6 

It also noted that the Option 5 proposal would primarily target legislative quality through 
influencing “the translation of policy into legislation that conforms to generally accepted 
attributes of good legislation”.  Therefore, we see the key attributes of good legislation 
targeted by a revised Regulatory Standards Bill as being: 

• The likelihood of delivering on its policy objectives 

Robust legislation, for example: is unambiguous; tested to be free from errors, 
conflicts and unintended consequences; and deals with all necessary matters. 

• Consistency with accepted legal and rule of law principles 

Principled legislation, for example: is prospective and readily accessible; disturbs 
existing rights no more than necessary to achieve the legislation’s objectives; 
treats similarly situated people in a similar manner; protects against arbitrary 
exercises of power and is consistent with New Zealand’s international obligations. 

• Following a fair and open process of development 

Democratically legitimate legislation is, for example, transparent about the policy 
case for legislation, and allows interested and affected parties a fair and 
reasonable opportunity to comment before the legislation is made or enacted. 

2.4 The scope of a revised Regulatory Standards Bill 

Our suggested content for a revised Bill follows quite closely the outline of Option 5. 

• The key element is a requirement for enhanced disclosures in the explanatory notes for 
Government Bills, Supplementary Order Papers and certain delegated legislation, with 
the disclosures falling into two broad categories: 

o quality assurance processes and products associated with the legislation; and 

o characteristics of the legislative provisions themselves that may indicate a 
need for careful scrutiny. 

• The suggested subsidiary elements are requirements for: 

o a statement of government expectations of the standards to be met by 
government agencies that develop, administer or give effect to legislation; and 

o an independent five-yearly review of the performance of existing government 
processes intended to assure good legislation. 

These elements, and the reasons for them, are discussed in detail in Sections 4 to 6 below. 

                                                 

6 See pages 4-5 of the Treasury Regulatory Impact Statement for details. 
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3. Disclosure in Explanatory Notes 

3.1 Current New Zealand requirements 

Standing Orders of the House of Representatives require only that: 

Every bill as introduced must have an explanatory note that states the policy that the bill seeks 

to achieve, and may also explain the provisions of the bill.7 

Government Bills and Supplementary Order Papers 

In giving effect to this requirement, usual practice for Government Bills is to supply an 
explanatory note with three parts:8  

• a general policy statement, setting out the general policy of the Bill – prepared by the 
administering department with editorial input from the Parliamentary Counsel Office; 

• a short statement to indicate a regulatory impact statement was prepared by the 
administering department, together with URLs for the locations on the department’s 
and Treasury’s websites where it may be accessed; and 

• a clause-by-clause analysis stating the effect of the individual clauses – prepared by 
the Parliamentary Counsel Office. 

In addition, if the Act (or part of it) is to come into force on a date appointed by Order in 
Council, the explanatory note must include the reason why this is necessary.  Further, if the 
Bill is an omnibus Bill for which the Business Committee approval has been given, the 
explanatory note must mention this. 

The explanatory note is provided only at the introduction of a Bill to assist with scrutiny.  It is 
omitted from the Bill when it is reported back from the select committee. 

There are no equivalent requirements for explanatory notes to Supplementary Order Papers. 
In practice, however, most Supplementary Order Papers contain a brief explanatory note 
setting out the effects of the proposed amendment and sometimes also its purpose. 

Delegated legislation 

Under current practice, delegated legislation that is drafted by Parliamentary Counsel will 
include a short explanatory note that usually indicates: 

• the general effect of the regulation; and 

• when it comes into force. 

This explanatory note remains attached to the legislation in its final enacted form, and is 
intended primarily to assist ordinary users of the legislation rather than to assist scrutiny. 
                                                 

7 Refer Standing Order 254. 
8 See “Guide to working with the Parliamentary Counsel Office”, May 2012 

http://www.pco.parliament.govt.nz/assets/Uploads/pdf/guidetopco.pdf.  
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Certain other instruments, such as Securities Act and Takeovers Act exemption notices, are 
provided with a “statement of reasons” rather than an explanatory note. 

3.2 Current UK and Australian requirements 

The concept and use of explanatory notes is more developed and formalised in some other 
Westminster jurisdictions, such as the United Kingdom and the Australian Commonwealth. 

In both jurisdictions, the obligation to provide an explanatory note applies to almost all 
relevant legislation (Government Bills and disallowable instruments).  Moreover, the 
information it contains is expected to be updated or supplemented if changes are made. 

The expected content of explanatory notes varies between Bills and disallowable instruments 
in both jurisdictions, but in each case a range of issues are covered.  Expectations common 
to all explanatory notes are: 

• an explanation of what the instrument does and (more importantly) why; and 

• information on expected impacts. 

Information on the consultation undertaken, and on fee increases, are also common 
expectations of explanatory notes for delegated legislation. 

The specific expectations or requirements for explanatory notes/memoranda/statements in 
these two jurisdictions are set out in Appendix 1. 

Appendix 1 also includes a note on the legislative obligation that exists in Queensland to 
include comment on consistency with “fundamental legislative principles”. 

3.3 Rationale for enhanced disclosure 

The basic rationale for enhanced disclosures in explanatory notes is that the matters 
disclosed will increase the attention paid to those matters by legislative decision-makers and 
other interested parties.  In turn, this is expected to increase the likelihood that those matters 
will be addressed in a way consistent with the attributes of good legislation. 

We expect that the matters disclosed will receive increased attention because: 

• those with an interest in a piece of legislation (e.g. subject select committees, the 
Regulations Review Committee, affected businesses and individuals, and  those with 
interests in aspects of legislative quality) will find that information of likely interest to 
them is far more accessible (easy to find, easy to use) than it was previously; and 

• those that must provide or take some responsibility for the disclosures (e.g. 
departments, responsible Ministers, the Cabinet Legislation Committee) will give more 
explicit consideration to the reasons for the choices made in developing the legislation, 
since the disclosure of certain choices will require or beg an explanation. 

And we expect this increased attention will translate into better legislation because: 

• more accessible information will reduce the costs incurred by anyone who might have 
an interest in considering and responding to that information; 



NOT GOVERNMENT POLICY 

8   |   A Revised Regulatory Standards Bill: A Treasury discussion document with indicative legislation 

• these reduced costs will tend to increase the likelihood that potential concerns will be 
identified and increase the response level and rate (e.g. through questioning of 
officials, or making submissions or complaints); 

• the increased attention will make it more likely that those matters are debated and 
addressed in an appropriate way; and 

• given there will now be a positive obligation to disclose, the reputation of those involved 
in providing information and explanations is more likely to be damaged if the 
information provided is not complete and accurate or the reasoning is not compatible 
with expected norms or standards of care and attention. 

3.4 Desired characteristics of matters to be disclosed 

There are many matters that could be disclosed in an explanatory note that may be relevant 
to the quality of the legislation.  However, the more matters for which a disclosure is required, 
or the more detailed the disclosure sought, the greater the time and costs of producing the 
explanatory note, and also the less likely it is that individual issues will get noticed and 
scrutinised by the reader.  Some selectivity is therefore necessary. 

The broad criteria that have influenced our selections include: 

• Significance for quality 

We want to capture the most important issues.  This may be due to the 
seriousness of the potential risk posed to key attributes of good legislation, or the 
extent to which the matter will be relevant to a wide range of legislation. 

• Clarity of concept 

We want any legislative characteristic or quality assurance process selected for 
disclosure to be capable of reliable identification and to generate a consistent 
form and scope of response.  This favours legislative characteristics that are well 
understood, and quality assurance processes that are built on established 
government expectations. 

• Parsimony of expected response 

We want concise disclosures wherever possible, not essays or long lists, and we 
would prefer to link to, rather than repeat, information already publicly available. 

So, where the ideal disclosure could be lengthy, we might favour a more limited 
or concise disclosure if we think that can still provide an appropriate “red flag” to 
indicate when further scrutiny may be warranted.  And where legislative 
characteristics of interest are likely to be tested through an existing quality 
assurance process (e.g. vetting for consistency with the New Zealand Bill of 
Rights Act 1990), we might choose to rely only on disclosure of the assurance 
process and conclusion. 
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4. Enhanced Disclosures for Bills 
The enhanced disclosures proposed for the explanatory notes of Bills should build on the 
foundation provided by Standing Order 254 and existing practice. 

The core function of an explanatory note is still to explain its subject, and we don’t want that 
idea to be lost in the process of adding other matters through the revised Regulatory 
Standards Bill. 

To that end, we suggest that the revised Regulatory Standards Bill recognise this core 
function by first providing that the explanatory note for a Bill must include: 

• a general statement of the policy that the Bill seeks to achieve; and 

• a comprehensive explanation of the provisions of the Bill. 

4.1 Proposed disclosure of quality assurance processes 

There are a number of processes that legislative proposals usually go through before they 
are introduced as Bills.  Knowing whether a Bill has been through a particular process, and 
the nature of that process, tells us something about the likely robustness of the legislation, 
while information on the outcome of the assurance process can also help to pinpoint 
remaining areas of potential concern. 

We believe that information on the following quality assurance processes have potential to 
provide useful explanatory note disclosures. 

Analysis of l ikely legislative impacts 

Regulatory impact analysis is a well-established policy tool and process used in many OECD 
countries.  It seeks to deliver a systematic and evidence-based assessment of the case for 
government intervention, and to identify the likely impacts and risks of different policy options 
that may include the use of legislation. 

In New Zealand, policy departments are expected to conduct regulatory impact analysis for 
any policy initiative to be considered by Cabinet that might involve legislative options.9  A 
summary of this analysis, in the form of a regulatory impact statement,10 is attached to the 
Cabinet paper in which any policy decisions are sought.  If Cabinet considers the policy in 
stages, there are likely to be several different regulatory impact statements produced. 

The Cabinet paper also includes a quality assessment of the regulatory impact statement 
itself.  Some policy processes are more robust than others, and Cabinet members need to 
consider how much reliance to place on the analysis provided.  The quality assessment is 
either provided by an independent specialist team in the Treasury, or if the proposal is not 
expected to have significant regulatory impacts, by someone in the policy department not 

                                                 

9 http://cabguide.cabinetoffice.govt.nz/procedures/regulatory-impact-analysis  
10 http://www.treasury.govt.nz/publications/guidance/regulatory/impactanalysis.  
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responsible for the policy analysis.  Together, the regulatory impact statement and the quality 
assessment should offer a good way to assess the likely merits of the policy proposal. 

We know from experience that if regulatory impact analysis is to inform the key policy 
decisions taken by Cabinet, it has to occur early in the policy process.  At the time initial 
policy decisions are being taken, however, it is often difficult for the departmental analysis to 
include good estimates of all costs and benefits of the proposal.  This is because the policy 
and implementation details will not have been fully worked through at this stage.  Indeed 
some impacts, like administration and compliance costs, may not be easily estimated until 
the legislative details are settled and implementation plans drawn up.  A good department 
will, however, update their initial cost and benefit estimates once better information is 
available, in order to check that the result is still in line with policy expectations. 

Cabinet already expects that any relevant regulatory impact statements will be published 
when a Bill is introduced, and that the explanatory note to a Bill will include “the web address 
(URL) to the regulatory impact statement’s location on the agency's website”.11  Members of 
Parliament and submitters appear to be making increasing use of these statements when 
commenting on Bills, so we think this disclosure is useful and should continue. 

The availability (or absence) of independent quality assurance statements, or of updated 
information on costs and benefits, provide an indication of the potential reliability of the 
impact analysis reported.  We think these could be useful additional disclosures. 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether any regulatory impact statements were prepared to inform the government’s 
policy decisions that led to the proposed legislation, and, if any statements were 
prepared, where they may be accessed; 

• whether an independent assessment was made of the quality of analysis and 
presentation for any of these regulatory impact statements and, if so, give a brief 
description of the assessment; and 

• whether more recent estimates of likely costs or benefits of the proposed legislation 
have been made since any relevant regulatory impact statements were completed, 
and, if so, indicate where this information may be accessed. 

Testing of legislation against practical examples or scenarios 

Ensuring that legislation will work as intended is an important part of the legislative 
development process.  Testing the policy and draft legislation against practical examples or 
scenarios helps to ensure it is robust.  In particular it helps to identify, and thus avoid, 
unintended consequences and ensure that the legislation adequately provides for all likely 
matters and circumstances that may arise.  In this regard, it is a useful complement to 
consultation with affected parties. 

                                                 

11 http://www.cabguide.cabinetoffice.govt.nz/procedures/regulatory-impact-analysis.  
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To this end, the Parliamentary Counsel Office asks instructing departments to confirm that 
their proposals will work in all relevant practical scenarios, and to check the proposals with 
the operational people who will undertake the day-to-day administration of the legislation.12 

We think that knowing about the sort of practical testing, if any, the draft legislation has gone 
through is another important indicator of the likely robustness of proposed legislation.  It may 
not be important for all legislation, but it certainly will be for some. 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether the policy proposals in the Bill have been tested against practical examples or 
scenarios to ensure it is workable and complete; and 

• if so, a brief description of the nature and extent of the testing. 

There are currently no established rules of thumb for the adequacy of testing.  However, we 
think that most readers of explanatory notes will be able to form a view on the adequacy of 
the testing if they are told the nature and extent of the testing undertaken. 

External consultation 

Producing good legislation is a complex task that relies on a diverse range of policy, legal 
and operational expertise.  Since this expertise rarely resides in one place or person, 
consultation with relevant experts is a very significant protection against poor legislation, and 
hence is another good indicator of the likely robustness of legislation. 

Consultation with affected parties can also help clarify the nature and extent of the policy 
problem, or help predict the impacts of different policy options.  Even when the policy 
direction is set, open or targeted external consultation can help flush out implementation 
issues early and make it more likely that the final legislation will meet its objectives.  This is 
especially likely when legislation must address complex or technical issues, or accommodate 
a range of different circumstances. 

There are wide-ranging requirements in the Cabinet Manual13 and associated CabGuide14 
for consultation in relation to all Cabinet papers, including those proposing legislation.  The 
general expectation is that consultation will be fit-for-purpose. 

We think that the most useful disclosure for Bills will be information on consultation external 
to government.  Consultation internal to government is expected as a matter of routine, and 
key elements are likely to be already caught through the proposed disclosures of Bill of 
Rights Act vetting, consultation with the Ministry of Justice on offences and associated 
penalties, and the consultation section of regulatory impact statements. 

The more significant the likely impacts on the public, or a class of the public, the more likely it 
is that some consultation external to government will be appropriate in advance of legislative 

                                                 

12 See paragraph 2.3.3 of the “Guide to working with the Parliamentary Counsel Office” 
http://www.pco.parliament.govt.nz/assets/Uploads/pdf/guidetopco.pdf. 

13 http://www.cabinetmanual.cabinetoffice.govt.nz at paragraphs  5.14 - 5.20 and 7.24 - 7.45. 
14 http://cabguide.cabinetoffice.govt.nz/procedures/consultation/departmental-consultation.  



NOT GOVERNMENT POLICY 

12   |   A Revised Regulatory Standards Bill: A Treasury discussion document with indicative legislation 

introduction.  This consultation can take many forms.  It might be open to the general public 
or targeted at specific affected, interested or expert parties.  It might also occur at different 
stages of the policy or legislative process, depending on the issues of interest and the 
degree of policy flexibility.  It might be provided through meetings, or through requests for 
comment on discussion documents, policy white papers or exposure drafts of legislation. 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether consultation external to government has occurred; and 

• if so, a description of the form it took, including: 

o information about the matters on which consultation occurred, 

o when consultation occurred and, if applicable, the length of the consultation 
period; and 

o the kinds of persons or organisations consulted. 

To avoid the risk of lengthy disclosures, we have not suggested requiring information on the 
matters raised in consultation, or on what might have been done to address those matters.  If 
the details are of particular interest, it is open to select committees and others to request that 
the details be provided.  We think the proposed disclosures ought to provide enough 
information to allow interested parties to make a suitably targeted request. 

Alternatively, it would be open to the government to pre-empt such requests by publishing 
the outcomes of consultation and by providing a link in the explanatory note to where this 
information may be accessed. 

Consistency with New Zealand’s international obligations 

Ensuring domestic law gives effect to, and is consistent with, New Zealand’s international 
obligations is important.  Once accepted, the obligations are binding on New Zealand and 
any non-compliance may harm our international standing and invite sanctions. 

International agreements (treaties) are the most common and tangible source of New 
Zealand’s international obligations that is relevant to legislation:  We note that: 

• New Zealand is currently party to around 1600 treaties; and 

• perhaps around 20 percent of all public Acts directly implement some aspect of New 
Zealand’s international treaty obligations.15 

Proposals to accede to, ratify or withdraw from a treaty must be submitted to Cabinet.  
Standing Orders also require that, before binding treaty action is taken, the relevant treaty is 
presented to the House, along with a “national interest analysis” that explains the reasons for 
becoming a party, the nature of the obligations imposed, its expected impacts, and whether it 

                                                 

15 “Factors Influencing the Contents of Acts that Implement New Zealand’s International Obligations”, Mark Gobbi 
(2011), paper presented at International Law Colloquium, University of Auckland. 
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requires any legislative measures.16  Cabinet has also agreed that, when a treaty is to be 
given effect through legislation, the national interest analysis will incorporate the required 
elements of a regulatory impact statement. 

There are two different scenarios in which an explanatory note disclosure relating to New 
Zealand’s international obligations might be useful: 

• legislation specifically giving effect to New Zealand’s international obligations; and 

• ensuring other legislation is compliant with New Zealand’s international obligations. 

In the first scenario, the relevance of a particular treaty to the content of the proposed 
legislation will be obvious, but the nature of the actual obligations, and the merits and risks of 
their assumption by New Zealand, will be of interest or potential concern.  Access to a copy 
of the agreement and the associated national interest analysis should help meet this need.  
This will also allow the reader to assess whether the proposed legislation fully complies with 
the treaty obligations, or goes beyond them (and whether that matters). 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether the Bill gives effect to: an international agreement (in whole or part); 
amendments or additions to an international agreement; or a withdrawal from an 
international agreement; 

and if so: 

• identify the relevant agreement, part, or amendment as the case may be; 

• indicate where a copy may be accessed, if it is not already included in the Bill; and 

• indicate whether a national interest analysis was prepared and where a copy of that 
analysis may be accessed. 

In the second scenario, the concern is whether proposed legislation might inadvertently 
cause, or allow, New Zealand to breach its international obligations because we failed to 
identify that a relevant international obligation existed. 

Cabinet requires that all papers seeking approval to introduce a Bill include an assurance 
that the Bill complies with relevant international standards and obligations.  At present, 
however, there is no simple or reliable way to test whether a relevant obligation exists.  New 
Zealand maintains neither an electronic database of relevant treaty texts, nor a record of 
existing legislative provisions that give effect to treaty obligations.  Even for Acts known to 
give effect to an international agreement, only around 30 percent contain some indication of 
the relevant agreement.17  It would be easy to amend such provisions without realising the 
effect. 

                                                 

16 See Standing Orders 394 and 395. 
17 “In Search of International Standards and Obligations Relevant to New Zealand Regulations”, Mark Gobbi 

(2008), New Zealand Yearbook of International Law. 
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Since there is no established process for providing assurance on this issue, the obvious 
option would be to simply require the explanatory note to disclose what steps were taken to 
determine whether a Bill complies with relevant international standards and obligations.  For 
sector-specific obligations, however, it is likely that those most aware of any obligations will 
work for the department preparing the Bill.  This would provide no meaningful disclosure. 

We also suspect that the greatest risk of an inadvertent breach comes from treaties that 
impose obligations that are not sector-specific.  Based on analysis done in 2007, the most 
likely candidates are treaties dealing with aspects of human rights, followed by those dealing 
with criminal matters.18  A prime example would be the International Covenant on Civil and 
Political Rights, which has known links to at least 43 New Zealand Acts. 

There are, however, existing processes for scrutinising legislation in these two key areas, 
and a separate disclosure obligation is proposed for both.  If these processes are able to pick 
up most cases of inadvertent non-compliance with relevant international obligations, we 
doubt that a further specific disclosure on international obligations is justified. 

Consistency with the Treaty of Waitangi 

The Treaty of Waitangi is a constitutionally significant document and part of the fabric of New 
Zealand society.19  Legislation is expected to comply with the principles of the Treaty.  Policy 
makers are expected to identify any risks that proposed legislation might conflict with the 
principles: a Cabinet paper seeking approval for the introduction of a Bill must advise 
whether the Bill complies with the principles of the Treaty of Waitangi and, if not, the reasons 
why it does not comply. 

Although the Treaty of Waitangi does not directly create legal rights and obligations, the 
Courts will generally presume that Parliament intends to legislate in accordance with the 
principles.20  For this and other reasons, Treaty issues often involve legal risk for the Crown, 
and thus the earlier they are identified the more likely it is that they will be satisfactorily 
addressed. 

While consultation during the policy process might canvas Treaty issues, there is no 
standard process for assessing whether legislation raises any Treaty of Waitangi issues.  
Different kinds of legislation will pose different levels of risk, which affects how possible 
conflict with the Treaty principles should be approached.  Referring to chapter 5 of the 
Legislation Advisory Committee Guidelines, which addresses the principles of the Treaty of 
Waitangi, is a useful starting point even for legislation that appears to pose minimal risk of 
conflict with Treaty principles.  In other cases, discussing possible conflicts with departmental 
legal teams, Crown Law, Te Puni Kōkiri, or specialist advisors may be appropriate. 

Since there is no standard process, we think the best approach is to require an explanatory 
note to disclose what steps were taken in order to ensure that the assurance given to 
Cabinet on this matter is reasonable.  

                                                 

18 “In Search of International Standards and Obligations Relevant to New Zealand Acts”, Mark Gobbi (2007), New 
Zealand Yearbook of International Law. 

19 Huakina Development Trust v Waikato Valley Authority [1987] 2 NZLR 188, 210. 
20 See the decisions of the Court of Appeal in: Attorney-General v New Zealand Maori Council [1991] 2 NZLR 

129; and Attorney-General v New Zealand Maori Council (No 2) [1991] 2 NZLR 147. 
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We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• what steps were taken to determine whether the Bill could conflict with the principles of 
the Treaty of Waitangi. 

Those reading explanatory notes are then able to form their own views about whether the 
steps taken were appropriate in the light of the subject matter of the relevant Bill. 

If the potential for conflict with the principles of the Treaty of Waitangi is identified, the Crown 
would normally be expected to consult with Māori prior to introducing the legislation at 
issue.21  The nature and extent of any consultation with Māori will already be covered by the 
separate obligation to disclose what consultation has taken place. 

Consistency with the New Zealand Bil l  of Rights Act 1990 

The New Zealand Bill of Rights Act 1990 (NZBoRA) seeks to affirm and protect a range of 
fundamental rights including, the right to life and security of the person, democratic and civil 
rights, non-discrimination and minority rights, search, arrest and detention rights, criminal 
procedure rights, and rights to justice. 

Among other things, it requires that the Attorney-General alert the House to any provision of 
a Bill that is considered inconsistent with the provisions of the NZBoRA, at the time of 
introduction.22  This requirement also covers inconsistency with the Human Rights Act 1993, 
a breach of which is deemed to be a breach of the NZBoRA.23  The Attorney-General’s 
reports are presented to the House and published on the Parliamentary website.24 

To support this process, the Ministry of Justice (or Crown Law) undertakes an independent 
vetting process for Bills.  This process results in advice to the Attorney-General on whether 
the Bill provisions are consistent with the rights and freedoms affirmed in the NZBoRA and, if 
not, whether any inconsistency is justified under section 5 of the NZBoRA. 

Ministry and Crown Law advice to the Attorney-General on the consistency of a Bill with the 
NZBoRA is usually published on the Ministry of Justice website,25 although this is by 
convention rather than in compliance with any formal rule. 

We therefore suggest that the revised Regulatory Standards Bill require an explanatory note 
to disclose:  

• whether advice provided on the consistency of the Bill with the New Zealand Bill of 
Rights Act 1990 is (or is soon likely to be) publicly available; and 

• if so, indicate where this advice can be accessed. 

                                                 

21 The Court of Appeal has said that the principle of good faith between the parties to the Treaty "must extend to 
consultation on truly major issues" (New Zealand Maori Council v Attorney-General [1989] 2 NZLR 142, 152). 

22 New Zealand Bill of Rights Act 1990, s 7. 
23 New Zealand Bill of Rights Act 1990, s 19. 
24 http://www.parliament.nz/en-NZ/PB/Presented/Papers/.  
25 http://www.justice.govt.nz/policy/constitutional-law-and-human-rights/human-rights/bill-of-rights.  
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The proposed formulation recognises that it will not always be clear whether, at the time the 
explanatory note is prepared, the Attorney-General has agreed to waive legal privilege in the 
advice, or whether the Ministry of Justice will know the waiver has been given in time to 
ensure the advice can be published at the same time as the relevant Bill is introduced. 

Consultation on offences, penalties and court jurisdictions 

Many Bills create or amend criminal offences and penalties, and civil pecuniary penalty 
regimes are becoming more common.  As offences and penalties have potentially significant 
consequences for individuals, it is important that proposed sanctions are fair, proportionate, 
and well understood.  In practice, however, the results are mixed.  The development of such 
provisions is an increasingly technical task, which needs to take account of things like:  

• the different roles and expectations of criminal and civil law; 

• the desirability of consistency with existing criminal offences, associated procedural 
rules and requirements, and New Zealand’s international obligations; 

• the availability of appropriate defences and appeal rights; and 

• the costs of enforcement, prosecution and appeals, including judicial processes. 

To this end, Cabinet requires that the Ministry of Justice be consulted on “all proposals to 
create new criminal offences and penalties or alter existing ones, to ensure that such 
provisions are consistent and appropriate”.26  The CabGuide goes further, requiring the 
Ministry of Justice to be consulted on policy proposals that “have a direct impact on offending 
and victimisation” or that “impact on court-based procedures and workloads”.27 

Similar or stronger expectations exist in Australia and the United Kingdom.  In Australia, the 
Attorney-General’s Department publishes a comprehensive guide to framing Commonwealth 
offences, infringement notices and enforcement powers.28  In the United Kingdom, the 
government has established a Criminal Offences Gateway within the Ministry of Justice to 
scrutinise proposals to create new criminal offences, in order to prevent the proliferation of 
unnecessary new offences.29   Its Ministry of Justice also oversees a Justice Impact Test, 
which is a mandatory part of the impact assessment process, to help policy makers assess, 
quantify and ideally minimise the impact on the justice system.30 

We think that any significant direct impacts on offending, victimisation and the cost of the 
justice system should be picked up in the regulatory impact disclosure.  However, the 
assessment of changes to offences and penalties, civil pecuniary penalty regimes, or to the 
jurisdictions of courts or tribunals is more likely to happen later in the policy process. 

                                                 

26 Cabinet Manual (Department of Prime Minister and Cabinet, Wellington, 2008) paragraph 7.31. 
27 http://cabguide.cabinetoffice.govt.nz/procedures/consultation/departmental-consultation.  
28 A Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement Powers, accessed at 

http://www.ag.gov.au/Publications/Pages/GuidetoFramingCommonwealthOffencesCivilPenaltiesandEnforce
mentPowers.aspx.  

29 Criminal Offences Gateway Guidance, Ministry of Justice, accessed at 
http://www.justice.gov.uk/downloads/legislation/criminal-offences-gateway-guidance.pdf.  

30 Justice Impact Test Guidance, Ministry of Justice, accessed at: http://www.justice.gov.uk/legislation/justice-
impact-test.  
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We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether the Bill creates, amends or removes any offences (including infringement 
offences), or amends any penalty for an offence; or 

• whether the Bill creates, amends or removes any civil pecuniary penalty regime, or 
amends any civil pecuniary penalty level; or 

• whether the Bill creates a new court or tribunal or amends the jurisdiction of a court or 
tribunal; 

and if so: 

• has the Ministry of Justice been consulted on these matters; and did the Ministry of 
Justice raise any issues; and 

• if the Ministry of Justice raised any issues, what steps have been taken to address 
them?  

Consultation on privacy issues 

Personal information is becoming easier and easier to share, with advancing technology. 
Striking the balance between protecting personal information and achieving other aims – for 
example preventing crime or protecting other individuals – is not always easy.  

In New Zealand, the Privacy Commissioner provides specialist advice on privacy issues.  A 
Cabinet paper seeking approval to introduce a Bill must advise whether the Bill complies with 
the principles and guidelines set out in the Privacy Act 1993 and, if the Bill raises privacy 
issues, indicate whether the Privacy Commissioner agrees that they comply with all relevant 
principles. 

In addition, one of the Privacy Commissioner’s statutory functions is to examine proposed 
legislation that provides for the collection of personal information by any public sector 
agency; or the disclosure of personal information by one public sector agency to any other 
public sector agency.31 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether the Bill provides for the collection, storage, use or disclosure of personal 
information; and 

• if so, has the Privacy Commissioner been consulted on those matters; and did the 
Commissioner raise any issues; and 

• if the Privacy Commissioner raised any issues, what steps have been taken to address 
them? 

                                                 

31 Privacy Act 1993, s 13(1)(f). 
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4.2 Proposed disclosure of matters warranting careful 
scrutiny 

There are a number of legal principles that are regarded as important characteristics of good 
legislation.  While there are occasionally good reasons for departing from one of these 
principles, such a departure is a good indicator that careful scrutiny is warranted. 

While not all such principles can be easily defined and applied, there are some that are 
relatively clear, and accordingly could be the subject of a disclosure obligation.  We think the 
following matters could merit disclosure in an explanatory note for Bills. 

Retrospectivity 

The principle against retrospectivity reflects a fundamental aspect of the rule of law.  People 
should not be held responsible or liable for doing something that was not unlawful at the time 
it was done.  Further, people make decisions about their lives based on the law as it currently 
stands, and retrospective changes can put them at a disadvantage, even if there is no 
criminal sanction.  The principle against retrospectivity supports the interpretative principle in 
section 7 of the Interpretation Act 1999 that enactments do not have retrospective effect. 

While the principle against retrospectivity is widely accepted, a few exceptions are widely 
accepted too.  For example, tax legislation is often retrospective to the date the proposed 
change was publicly announced, which prevents people changing their financial affairs to 
take advantage of an announced tax change that has not yet been passed into law.  The key 
point is that retrospective provisions need to be carefully considered and properly justified. 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether the Bill would adversely affect rights or freedoms, or impose obligations, 
retrospectively; and 

• if so, identify the relevant clauses, explain the rationale, and identify any features in the 
Bill that might mitigate any potential disadvantages. 

Benefits of l i t igation 

It is an important constitutional principle that Parliament should not take away from a person 
the benefits they have obtained from legal proceedings.  Parliament often passes laws to 
reverse the effects of a court decision if the decision is contrary to what Parliament intended 
when it passed the original legislation.  However, it is an important principle that the 
legislation reversing the court decision should allow the person who brought the legal 
proceedings to keep the benefits of their litigation, for example, a damages award, or a right 
granted or confirmed by the court that some decision or action was unlawful. 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose:  

• whether the Bill would deprive a person of the benefits of the person’s litigation; and 
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• if so, identify the relevant clauses, explain the rationale, and identify any features in the 
Bill that might mitigate any potential disadvantages. 

Immunity from prosecution 

It is an important general principle that legislation should apply to all persons equally and any 
exemptions from the law should be carefully scrutinised and enacted only when they can be 
fully justified.  Provisions that confer immunities on persons from civil and criminal liability are 
one type of exemption that legislation often confers on particular persons, such as Board 
members or office holders. 

Such immunities should be scrutinised carefully and enacted only if absolutely necessary.  
Civil immunities involve the removal of the right of redress from a potential litigant.  As such, 
they should only be as wide as is necessary to ensure the proper functioning of the decision-
maker, or body, and should not unnecessarily infringe on the rights of a potential litigant 
affected by an unlawful action to seek redress or compensation in the courts.  Criminal 
immunities should be even more carefully scrutinised as it is a fundamental principle that the 
criminal law should apply to all equally and no-one should be exempt from the criminal law 
because of their status or position. 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether the Bill would confer a civil or criminal immunity on any person; and 

• if so identify the relevant clauses, explain the rationale, and identify any features in the 
Bill that might mitigate any potential disadvantages. 

Compulsory acquisition of private property 

There is a strong presumption in our legal system that when governments expropriate real 
property, they will compensate the owners.32  This presumption is reflected in Part 5 of the 
Public Works Act 1981.  If governments acquire real property without compensation, there is 
a high likelihood of unfairness to the property owner. 

The basic rule applies to real property, as real property has historically been the main store 
of economic value.  This is less true now, as many other forms of property can be 
economically valuable, such as shares in a company.  The status of any legal presumption 
relating to other kinds of property is unclear, but it is probably true to say that most people 
would expect a government to compensate the owner in situations where the government 
takes over the title to any property, real or not. 

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a Bill to disclose: 

• whether the Bill would implement or allow a compulsory acquisition of private property; 
and 

                                                 

32 LAC Guidelines. 



NOT GOVERNMENT POLICY 

20   |   A Revised Regulatory Standards Bill: A Treasury discussion document with indicative legislation 

• if so identify the relevant clauses, explain the rationale, and identify any features in the 
Bill that might mitigate any potential disadvantages (which would include any provision 
for compensation). 

It is not intended that this provision would apply to “regulatory takings”.  That is, when 
governments regulate in such a way that property owners can no longer use their property. 
Urban planning laws often provide good examples of potential regulatory takings: land might 
be rezoned so that it loses most or all of its economic value.  In such a situation, the 
government has not literally expropriated the land – the owner still holds title – but from the 
point of view of the owner the effect is the same. 

There are many arguments that regulatory takings are equivalent to expropriations and 
should be treated in the same way.33  But the precise ambit of a “regulatory taking” is still 
unclear in law and theory.  Considering the urban planning example above, how much 
economic value must be destroyed before the regulatory action qualifies as a “taking”?  
Would 50 percent be enough?  These are complex questions to which different people would 
give different answers. 

The lack of clarity around what constitutes a regulatory taking prompts us to require 
disclosure only in respect of literal expropriations.  Requiring disclosure of regulatory takings 
would potentially require explanatory notes to a significant proportion of Bills to contain 
essays on the nature of property rights and appropriate government action.  We are 
interested in others’ thoughts on this trade-off, however. 

Additionally, this disclosure requirement is not intended to apply to situations where the 
government confiscates or seizes property as a penalty or pursuant to an investigation.  Any 
legislative quality issues relating to these kinds of provisions should be dealt with through 
consultation with the Ministry of Justice (for penalties) or as part of the NZBoRA vet (for 
seizure of property). 

A catch-all  for any other matters 

There is provision in the Australian Commonwealth’s Legislative Instruments Act 2003 for a 
general catch-all disclosure in an explanatory note.  We think this is a useful prompt for 
anyone preparing an explanatory note.  It also provides a basis for reporting on other matters 
around which a future consensus favouring disclosure may develop. 

We therefore suggest that the revised Regulatory Standards Bill provide for the explanatory 
note to a Bill to disclose:  

• any unusual provisions, or aspects of the Bill that call for special comment, not already 
covered by the note; and 

• if so identify the relevant clauses, explain the rationale, and identify any features in the 
Bill that might mitigate any potential disadvantages. 

                                                 

33 See Kevin Guerin, Protection Against Government Takings: Compensation for Regulation? New Zealand 
Treasury Working Paper 02/18, for both sides of the argument.  
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4.3 Proposed disclosures of significant decision-making 
powers 

Powers to make judicial or quasi-judicial decisions 

Legislation frequently grants powers for administrative bodies to make decisions that affect 
individual rights.  These powers may be given to Ministers, departments, Crown Entities, 
local government bodies, and other public bodies.  Such powers usually (although not 
always) involve some exercise of a discretion on the part of the agency. 

Administrative decision-making powers are essential to the functioning of government.  The 
existence of such a power is not, in and of itself, a reason to think that legislation raises 
legislative quality issues.  But there is potential for legislative quality issues to arise if powers 
to make decisions are not accompanied by appropriate safeguards. 

Some examples of different kinds of decisions are: 

• The Commerce Act 1986 gives the Commerce Commission the power to grant 
clearance to companies wishing to enter into restrictive trade practices.34  

• The Immigration Act 2009 gives a refugee and protection officer the power to 
determine whether a person is a refugee.35 

• The Resource Management Act 1991 gives consent authorities the discretion to grant 
resource consents in respect of activities that would otherwise contravene the Act.36 

• The Social Security Act 1964 gives the Social Security Appeal Authority to hear 
appeals against decisions under the Social Security Act and certain other pieces of 
legislation.37 

• The Biosecurity Act 1993 gives biosecurity officers the power to declare certain areas 
“restricted places” or “controlled areas”.38 

• The Resource Management Act 1991 gives territorial authorities both the power and 
the duty to prepare district plans.39 

Administrative decision-making powers are so common in legislation that we do not propose 
that explanatory notes should disclose all of them.  Requiring disclosure of all such powers 
would likely result in very long explanatory notes that hardly anyone would read.  Instead, we 
propose to focus disclosure on those administrative decisions that involve the exercise of a 
judicial or quasi-judicial power. 

                                                 

34 Commerce Act 1986, s 58. 
35 Immigration Act 2009, ss 134-138. 
36 Resource Management Act 1991, s 104. 
37 Social Security Act 1964, s 12I. 
38 Biosecurity Act 1993, ss 130 and 131. 
39 Resource Management Act 1991, s 73. 
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A quasi-judicial decision is an administrative decision that is subject to some measure of 
judicial procedure, such as the rules of natural justice.40  A workable definition might be “a 
decision that is made after the hearing, receiving, or examining of evidence and that involves 
the application of the law in a particular case”.  Administrative decisions that affect significant 
individual or corporate rights or interests, as opposed to broader policy, are frequently quasi-
judicial in nature in that they involve submitting evidence and a decision that is guided by 
legal criteria. 

In the examples set out above, the Commerce Commission’s power to grant clearances, the 
Minister’s power to grant visas, local authorities’ power to grant resource consents, and the 
Social Security Appeal Authority’s power to hear appeals would all qualify as quasi-judicial 
decisions.41  All these decisions are made on the basis of evidence, or applications, and 
involve following some sort of prescribed process (though the degree of prescription varies). 

In contrast, the decisions of biosecurity officers that certain areas are “restricted places” or 
“controlled areas” and decisions of territorial authorities in making district plans are not quasi-
judicial.  These decisions do not necessarily involve hearing evidence or any particular 
process – they are purely administrative. 

When designing a quasi-judicial decision-making power, policy makers should consider 
whether it should be subject to an appeal.  In general, legislation should provide right of 
appeal against the decisions of officials, tribunals and other bodies that affect important 
rights, interests, or legitimate expectations of citizens.  But there are many cases where the 
benefits of a right of appeal might be outweighed by other factors, including: 

• cost; 

• delay; 

• significance of the subject matter; 

• the competence and expertise of the decision-maker at first instance; and 

• the need for finality.42 

A power to make a judicial or quasi-judicial decision that is not accompanied by a right of 
appeal is not necessarily inappropriate, but it is a flag that the provision should be scrutinised 
closely. 

We therefore suggest that the revised Regulatory Standards Bill should require the 
explanatory note for a Bill to disclose: 

• identify any clauses conferring or amending judicial or quasi-judicial decision-making 
powers; 

• briefly explain the purpose of the relevant quasi-judicial decision-making powers; and 

                                                 

40 Sir William Wade and Christopher Forsyth Administrative Law (7th ed, Clarendon Press, Oxford, 1994) 48. 
41 Some of the initial decisions that the Social Security Appeal Authority hears appeals from might also be quasi-

judicial. 
42 LAC Guidelines, Chapter 13, “Appeal and Review”. 
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• describe any appeal provisions attaching to the judicial or quasi-judicial decision-
making powers, or, if there are no appeal provisions, explain why appeal provisions are 
considered to be unnecessary. 

Focusing disclosure on the subset of judicial or quasi-judicial decisions, as a subset of 
administrative decisions more generally, has two potential drawbacks: 

• Quasi-judicial decisions may not be the most important kind of decision to capture 

Our basis for singling out judicial and quasi-judicial decisions for disclosure in 
explanatory notes is that such decisions are more likely to significantly affect 
individuals’ interests, so should be carefully scrutinised to ensure that appropriate 
safeguards are in place. But it may be that there are other categories of 
administrative decision that are more likely to raise legislative quality issues and 
would accordingly benefit more from disclosure. 

• The boundaries of the category “judicial or quasi-judicial decisions” may not be well 
understood 

We do not wish to impose disclosure requirements where it is not clear what 
information should be disclosed. This discussion document has cited some 
examples of decisions that are clearly quasi-judicial and not quasi-judicial, but 
there are many borderline cases. It may be that these borderline cases are so 
extensive that the question of whether a decision qualifies as “judicial or quasi-
judicial” is essentially often unanswerable. 

We are interested in feedback on whether the category of judicial and quasi-judicial decisions 
is a useful one for the kind of disclosure the Regulatory Standards Bill proposes. 

Powers to make delegated legislation 

The delegation of Parliament’s legislative power is a very significant decision for Parliament, 
and the scrutiny of these powers in Bills is arguably the most important function performed by 
the Regulations Review Committee. 

The delegation of legislative power is both inevitable and substantial, given pressure on 
parliamentary time, the increasing technicality of legislative subject matter, and the need of 
governments to be able to respond to rapidly changing circumstances.  However, if 
Parliament is to remain sovereign, it needs to ensure that it does not delegate substantive 
matters of policy or principle, and that there are appropriate safeguards on the exercise of 
the powers that it does choose to delegate.  But where to draw the line, and what procedural 
requirements and safeguards should be imposed, often depends on the circumstances and 
can be difficult to decide in practice. 

One key safeguard is provision for parliamentary disallowance.  Even though Parliament is 
reluctant to use this drastic power, its availability provides Parliament with the important 
opportunity to scrutinise and question the provisions of disallowable instruments.  Under the 
Legislation Bill currently before the House, any delegated legislation of substance will 
become subject to disallowance.  Nonetheless, for any particular proposed power to make 
delegated legislation, Parliament will still need to ask itself whether those matters should be 
delegated, whether the scope of the delegation is clearly defined and constrained, and 



NOT GOVERNMENT POLICY 

24   |   A Revised Regulatory Standards Bill: A Treasury discussion document with indicative legislation 

whether the appropriate call has been made on disallowance.  This scrutiny becomes much 
easier if all such provisions are clearly identified and a rationale is provided up-front. 

There are also particular types of powers to make delegated legislation that tend to indicate 
that additional scrutiny is warranted, including: 

• Instruments not made by Order in Council 

While Orders in Council are automatically subject to a range of disciplines 
intended to support legislative quality, including Cabinet scrutiny, drafting by 
Parliamentary Counsel, publication requirements that ensure ready accessibility, 
and an expectation that they will not come into force until at least 28 days after 
their making, we can make no such assumptions about other delegated 
instruments. 

• The inclusion of a power to amend an Act, to define the meaning of a term in an Act, or 
to grant an exemption from an Act 

The power to amend the effect of an Act effectively allows the Executive to 
override Parliament, and hence is expected to be granted only rarely, in limited 
terms, and with strict controls. 

We suggest that the revised Regulatory Standards Bill should require the explanatory note 
for a Bill to disclose: 

• whether the Bill creates or amends powers to make a disallowable instrument (or an 
instrument declared by a Bill not to be a disallowable instrument); and 

• if so, identify all relevant clauses in the Bill, and explain the reasons for dealing with the 
matters in delegated legislation rather than the Bill; 

In addition, if any such power: 

• can be exercised other than by Order in Council; or 

• includes a power to amend an Act, define the meaning of a term used in an Act, or 
grant an exemption from an Act or disallowable instrument; 

identify this fact, and briefly explain any safeguards applying to the exercise of those powers. 

Examples of the types of safeguards that could apply to these powers include consultation 
requirements, approvals that are required from other persons before exercising the powers, 
requirements to make the instruments publicly available, validation requirements, 
disallowance procedures, and powers for other persons to give directions that the 
instruments must be consistent with. 

4.4 Matters not proposed for disclosure  

We considered requiring disclosure of a number of other matters, but lean towards not 
including them in the proposed Bill, for a number of reasons. 
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Not proposed because they cannot be defined or answered with precision 

There are some concepts that have important connections with legislative quality but that are 
just too difficult to define with precision, or to frame in a way that will allow a clear answer.  
Although we recognise the importance of the following concepts, we propose not to include 
them as there will always be room for doubt or argument as to whether a disclosure 
obligation is triggered, and/or a useful and consistent disclosure can be provided: 

• consistency with the Legislation Advisory Committee’s “Guidelines on the Process and 
Content of Legislation”;43 

• the principle of legality, which essentially means that legislation will be interpreted in a 
manner consistent with legal principles; 

• the principle in favour of liberty of the subject; 

• the principle that anyone exercising public authority must act legally, reasonably, and 
honestly; 

• the principle that the law should be clear and accessible; 

• the principle of the rule of law that no-one, including the Crown in the exercise of 
executive authority, is above the law; 

• the principle that all should be treated equally under the law; 

• that New Zealand’s constitutional conventions are not infringed; 

• the inclusion of all necessary transitional and savings provisions; and 

• the principle that only primary legislation may impose, or authorise the imposition of, a 
tax. 

Not proposed because they do not present a significant risk to the quality 
of legislation 

We are very aware of the drawbacks of requiring a long list of disclosures about new 
legislation.  One concern is that if an explanatory note disclosure is too lengthy, and covers 
too many minor matters, important legislative quality concerns will get lost in the process.  
Accordingly, there are a number of matters for which we considered requiring a disclosure, 
but ultimately decided not to on the grounds that the risks they present to legislative quality 
are weaker than the legal effects we are including.  These are: 

• incorporation by reference; 

• extra-territorial application; 

• whether a bill binds the Crown; 

• whether a bill creates new agencies or amends the provisions for existing agencies 
(and hence requires consideration of matters such as the governance and 

                                                 

43 Available at http://www2.justice.govt.nz/lac/. 
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accountability arrangements, and the application of the Ombudsmen Act 1975 and the 
Official Information Act 1982); and 

• whether a bill contains definitions of Minister, department, chief executive. 

Not proposed because they are adequately covered elsewhere 

We wish to avoid requiring disclosure of matters if they are already adequately addressed 
elsewhere, and that information is publicly available.   

Consequently, we have not included a number of concepts that, while relevant to legislative 
quality, should be raised in the Bill of Rights vetting process.  These include: 

• provisions inconsistent with human rights legislation and the freedom from unlawful 
discrimination (covered by section 19 of the NZBoRA); 

• provisions inconsistent with natural justice (covered by section 27(1) of the NZBoRA); 
and 

• provisions that seek to oust or restrict access to judicial review or provisions that are 
inconsistent with preserving the courts’ role of authoritatively determining the meaning 
of legislation (covered by section 27(2) of the NZBoRA). 

Similarly, we wish to avoid requiring disclosure of effects that should have been covered in a 
regulatory impact statement.  This consideration was particularly relevant to whether we 
should require disclosure relating to property rights beyond that proposed under the heading 
“Compulsory acquisition of private property”.  We considered requiring disclosure of, in 
relation to a Bill: 

• whether the Bill would impair property rights; 

• whether the Bill would have the effect of increasing or decreasing the value of property; 
and 

• whether the Bill would create or allocate property rights. 

This information would be useful and has relevance to legislative quality: legislation that 
affects property rights in some way is susceptible to risks, including Crown legal risks, that 
other legislation is not.  However, these property rights impacts should be front and centre to 
any regulatory impact analysis carried out.  Furthermore, the format of a regulatory impact 
statement is more suitable for this kind of disclosure than the proposed Regulatory 
Standards Bill format.  A regulatory impact statement allows qualitative descriptions of effects 
that do not necessarily fall into pre-existing legal categories. 

4.5 Scope of application to Bills and related matters 

The revised Regulatory Standards Bill is intended to impose obligations only on the 
government and its agencies.  Consequently, the explanatory note obligations in the revised 
Bill should not apply to Local Bills, Private Bills, or Member’s Bills, because they are not the 
responsibility of the Executive. 

All Government Bills should continue to have an explanatory note that explains the nature 
and objectives of the Bill, and provides a comprehensive description of the effects of the 
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clauses of the Bill.  We think, however, that not all Government Bills will benefit from a 
requirement to provide an enhanced explanatory note, as proposed above. 

Some legislation by its nature very seldom raises legislative quality issues.  Imprest Supply 
Bills and Appropriation Bills are in this category, hence their exclusion from the Bill of Rights 
vetting process.  Similarly, we think Statutes Amendment Bills, Regulatory Reform (Repeal) 
Bills (which provide solely for the repeal of Acts identified as spent), Subordinate Legislation 
(Confirmation and Validation) Bills, and Revision Bills (a new vehicle likely to be created by 
the Legislation Bill) are unlikely to benefit from the proposed disclosure requirements. 

We therefore suggest that the disclosure obligations for Bills in the revised Regulatory 
Standards Bill apply only to Government Bills. 

We also suggest that, beyond the standard general statement of policy and explanation of 
the provisions of a Bill, the revised Regulatory Standards Bill should not require any 
additional explanatory notes disclosures for: 

• Imprest Supply Bills or Appropriation Bills; 

• Subordinate Legislation (Confirmation and Validation) Bills, Statutes Amendment Bills, 
or Bills that provide solely for the repeal of Acts identified as spent; or 

• Revision Bills (as proposed by the current Legislation Bill). 

The purpose of requiring an enhanced explanatory note is to support better scrutiny of 
legislative quality issues.  However, this function is not so important that any failure to 
provide full or accurate disclosure should invalidate the legislation to which it relates.  The 
House has other accountability mechanisms available to it that will tend to encourage 
accurate disclosure. 

We note that both the Queensland Legislative Standards Act 1992 and the Australian 
Commonwealth’s Legislative Instruments Act 2003, which also impose explanatory note 
obligations, make explicit provision to avoid invalidity. 

We therefore suggest that the revised Regulatory Standards Bill provide that: 

• any failure to comply with the explanatory note disclosures required for a Government 
Bill will not affect the validity of the Bill. 

4.6 Application to Supplementary Order Papers 

Bills are frequently changed to a greater or lesser extent after they have been introduced to 
Parliament.  The select committee process is a major source of changes, but another source 
is Supplementary Order Papers (SOPs), which may be introduced by either government or 
non-government Members. 

Since changes post-introduction can have a significant impact on the effects of legislation, it 
makes sense in principle to want to see any SOP changes suitably flagged and explained, 
just as we expect for the original Government Bill. 

However, a blanket rule for SOPs is not practical or appropriate: 
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• While the obligations of the revised Regulatory Standards Bill are properly imposed on 
government, it is not appropriate for the Bill to regulate the practices of Parliament 
itself.  Changes to Bills proposed by select committees or SOPs from non-government 
Members fall into this camp.  Accordingly, we have limited our interest in enhanced 
disclosure to SOPs introduced by the government. 

• Many changes made by government SOPs are very minor, for example they might 
correct cross-references and definitions.  Requiring disclosures for minor or technical 
SOPs would result in little useful information for the effort and time involved. 

We therefore suggest that the revised Regulatory Standards Bill require that a 
Supplementary Order Paper for a Government Bill in the name of a Minister include an 
explanatory note that discloses: 

• whether the proposed amendments would have materially changed the disclosures in 
the explanatory note of the Bill on introduction; and 

• if so, briefly describe how the original disclosures would have been different. 

We have tried to express this obligation in a way that allows some flexibility in the approach 
adopted to presenting the changed disclosures.  In some cases, it might be presented as 
supplementary to the material already disclosed, while in others it might take the form of a 
revised disclosure.  We suspect that the most useful approach will depend on the nature of 
the changes in the SOP.  

And consistent with the approach for Bills, the Regulatory Standards Bill should provide that: 

• any failure to comply with the explanatory note disclosures required for a Government 
Supplementary Order Paper will not affect the validity of the Bill. 
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5. Enhanced Disclosures for Delegated 
Legislation 
So far, we have only considered enhanced disclosures for the explanatory notes of Bills.  But 
the need to deliver good legislation is not limited to primary legislation – we also want 
delegated legislation to be clear, accessible, robust, principled and developed in a fair and 
open manner.  In theory delegated legislation is only concerned with policy details.  But the 
volume of delegated legislation is high, and in practice it can impose significant demands on 
members of the public or a group of the public.   

The key concerns for delegated legislation, however, are not always the same as for Bills.  It 
is far less likely, for example, that delegated legislation will be inconsistent with important 
legislative principles, independent of its empowering Act.  However, quality assurance 
processes take on more importance because delegated legislation does not have to go 
through a challenging select committee process that is informed by public submissions.   

As with Bills, we think that explanatory notes for delegated legislation should build on, rather 
than cut across, existing practice - as their core function is to explain their subject.  As noted 
in Section 3, existing practice is that delegated legislation drafted by Parliamentary Counsel 
includes a short explanatory note that indicates, in plain English, the general effect of the 
legislation and when it comes into force.   

We therefore suggest that the revised Regulatory Standards Bill require the explanatory note 
for a delegated legislative instrument to: 

• explain the provisions of the instrument. 

We should, however, take account of the two important differences between the existing 
explanatory notes for Bills and for delegated legislation.  First, an explanatory note for 
delegated legislation remains attached to the instrument even after it is enacted – at least 
until the instrument is subsequently amended.  Second, this explanation is primarily provided 
to assist ordinary users of the legislation to understand what it requires of them, rather than 
to assist with its scrutiny.   

The proposed enhanced disclosures discussed below are, by contrast, intended to assist 
with the scrutiny of delegated legislation.  For this reason, we think it is desirable to keep 
these separate from the enduring explanation for ordinary users.   

We therefore suggest that the revised Regulatory Standards Bill require that the explanatory 
note for a delegated legislative instrument: 

• contain a link to an internet site where an additional disclosure statement can be 
accessed. 

5.1 Proposed disclosure of quality assurance processes 

We think it is desirable that any additional disclosure statement should start by including a 
general statement of the policy that the instrument seeks to achieve. 
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We have also considered whether the proposed quality assurance process disclosures for 
Bills are also relevant for delegated legislation.  We think that the disclosures concerning 
regulatory impact analysis, scenario testing, consultation, and international obligations 
remain highly relevant to delegated legislation, and should be included in the additional 
disclosure statement for delegated legislation. 

However, given that delegated legislation does not go through Parliamentary debate or a 
select committee process, the consultation process takes on an additional significance for 
the robustness of delegated legislation.  We think this disclosure should extend to reporting 
on consultation with affected parties generally, whether internal or external to government. 

We therefore suggest that the revised Regulatory Standards Bill require the additional 
disclosure statement for delegated legislation to disclose: 

• a general statement of the policy that the legislation seeks to achieve; 

• whether any regulatory impact statements were prepared to inform the policy decisions 
that led to the legislation; and, if any statements were prepared, where they may be 
accessed; 

• whether an independent assessment was made of the quality of analysis and 
presentation for any of these regulatory impact statements; and if so, a brief description 
of the assessment; 

• whether more recent estimates of likely costs or benefits of the legislation have been 
made since any relevant regulatory impact statements were completed; and, if so, 
where this information may be accessed; 

• whether the policy in the legislation has been tested against practical examples or 
scenarios to ensure it is workable and complete; and if so, a brief description of the 
nature and extent of the testing; 

• whether consultation has occurred; and if so, a description of the form it took, including: 

o information about the matters on which consultation occurred, 

o when consultation occurred and, if applicable, the length of the consultation 
period; and 

o the kinds of persons who were consulted. 

• whether the legislation gives effect to: an international agreement (in whole or in part); 
amendments or additions to an international agreement; or withdrawal from an 
international agreement; and 

• if so, identify the relevant agreement (part, amendment, etc), indicate where a copy 
may be accessed if it is not already included in the legislation; and indicate whether a 
national interest analysis was prepared and where a copy of that analysis may be 
accessed;  
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Delegated legislation, by its nature, will commonly have a more limited effective life-span 
than primary legislation.  In some jurisdictions, sunset clauses are used to ensure delegated 
legislation is regularly reviewed, and remains required and appropriate.  This is not current 
practice in New Zealand, no doubt because of the additional work it can impose for 
sometimes little gain.  However, the need for more regular review still applies.  If the 
government anticipates, or acknowledges, that a piece of delegated legislation will warrant 
review after a certain period, we think that this would be a useful disclosure and prompt, 
without creating a ‘sunset clause’ type obligation. 

Finally, we think it is worth adding a general catch-all in the same way as for Bills. 

We therefore suggest that the revised Regulatory Standards Bill require the additional 
disclosure statement for delegated legislation to disclose: 

• when this legislation will be formally reviewed, or is expected to warrant review, to 
ensure it is still needed and remains fit-for-purpose;  and 

• any unusual provisions, or aspects of the legislation that call for special comment, not 
already covered by the explanatory note or additional disclosure statement. 

5.2 Scope of application and related matters 

Delegated legislation in any form can impose significant obligations on people, or a class of 
people, and could therefore benefit from increased scrutiny.  In practice, however, the 
opportunities for scrutiny of different types of delegated legislation do vary, and a 
requirement for enhanced explanatory notes for all instruments that have legislative effect is 
unlikely to be practical, useful or value for money. 

We think the most obvious place to draw the line, and one that seems to be used in other 
jurisdictions, is where the instrument is subject to Parliamentary disallowance.  The scope 
and definition of disallowable instruments is being revised under the proposed Legislation 
Bill.  It will extend beyond Orders in Council to include any instrument that has “significant 
legislative effect”, but it excludes Orders in Council that relate exclusively to individuals.  We 
think the definition of “disallowable instrument” in the Legislation Bill would provide an 
appropriate reference point for disclosure obligations under the revised Regulatory 
Standards Bill.44 

And as with Bills, we think that any failure to provide full or accurate disclosure should not 
invalidate the instrument. 

We suggest that the revised Regulatory Standards Bill should provide that: 

• explanatory notes and additional disclosure statements are required only for delegated 
legislation that would be disallowable instruments as defined in the Legislation Bill; and 

• any failure to comply with the disclosures required for disallowable instruments will not 
affect the validity of the instrument. 

                                                 

44 Legislation Bill 162-2, clause 37. 
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6. Supporting Elements 

6.1. Independent 5-Yearly Review 

Regulatory management processes and requirements are the formal and informal rules that 
are applied to the development, implementation, administration, monitoring and review of 
legislation.  The provisions of the revised Regulatory Standards Bill aim to provide one such 
set of requirements.  Others include: Cabinet’s regulatory impact assessment requirements 
for policy proposals that include legislative options; the requirement for departments to 
prepare annual regulatory plans; vetting by the Ministry of Justice; and the mandatory 
drafting of all important legislation by expert Parliamentary Counsel. 

Like any regulatory regime, these regulatory management processes and requirements may 
(individually or collectively) fail to perform as expected, lose their relevance over time, and 
incur unnecessary costs – all to the detriment of legislative quality.  Therefore, they should 
be subject to periodic monitoring, review and maintenance.  We think that the Regulatory 
Standards Bill could be used to give some backing to that expectation, even extending 
beyond the obligations imposed by the Bill itself. 

We suggest the revised Regulatory Standards Bill provide for an independent, periodic five-
yearly review of the performance of the regulatory management processes and requirements 
that the government has in place at that time (both legislative and administrative).  The 
review’s report should be tabled in the House. 

We therefore suggest that the revised Regulatory Standards Bill require: 

• the Minister responsible for the enacted Bill to commission an independent review of 
the performance of existing executive government processes and requirements 
intended to support the development and maintenance of high quality, fit-for-purpose 
legislation; 

• the first review to be commissioned within five years of the Bill coming into force, with 
the findings of the review presented to the House and published on the internet no later 
than a year after being commissioned; and 

• subsequent reviews to be commissioned at intervals of no more than five years. 

If the suggestion below for a legislated Statement of Government Expectations on Regulation 
is adopted, performance against the expectations in the Statement should be included as 
part of the review.  We would expect the review’s report to include recommendations for 
changes to existing regulatory management processes and requirements, and to the 
expectations set out in the Statement. 

6.2. Statement of Government Expectations on Regulation 

Though not originally proposed as part of Option 5, we also suggest that the revised 
Regulatory Standards Bill could require the production and maintenance of a statement of 
the government’s expectations on regulation.  Like the proposed independent five-yearly 
review, the scope would be wider than the development of legislation.  That is, it would go 
beyond the main focus of the proposed explanatory note disclosures, recognising that good 
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legislation ultimately depends as much, if not more, on the quality of its implementation, 
administration and maintenance. 

The proposed Statement would also be different in nature to the current Government 
Statement on Regulation, which is more of a political document focussed on the actions of 
Ministers.  Instead, we think that it should set out the government’s general expectations of 
the standards to be pursued, applied or met by state sector agencies in relation to their 
various regulatory and regulatory management responsibilities.  While we would hope that 
state sector agencies have regard, and give effect, to the statement as appropriate, the 
statement would set expectations and aspirations, not impose legal obligations.  The 
Statement is not intended to affect the statutory rights, or duties, of regulatory agencies to act 
independently. 

Pitched this way, we think the Statement need not be tied to a particular government or 
parliamentary term.  Any one Statement could be enduring, though subject to amendment or 
replacement at the discretion of the government of the day.  The statement should be tabled 
in the House whenever amended or updated, and should be formally reviewed in light of the 
findings of the independent five-yearly review discussed above. 

We therefore suggest that the revised Regulatory Standards Bill: 

• require the Minister responsible for the enacted Bill to present to the House and publish 
a Statement of Government Expectations on Regulation within six months of the Bill 
coming into force; 

• require the Statement to set out government’s general expectations of the standards to 
be pursued, applied, or met by public bodies when performing their functions and 
duties in relation to: 

o the development of legislation; 

o the implementation of legislative change; 

o the administration and enforcement of existing legislation; 

o the monitoring and evaluation of the effectiveness of existing legislation; and 

o the reporting on the performance of regulators; 

• allow the Minister to amend or replace the Statement at any time; 

• require the Minister to present a new Statement within six months of the tabling of the 
findings of a five-yearly review; and 

• provide that nothing in the Statement limits the functions, duties or powers of a public 
body under any enactment. 

Possible examples of the sorts of expectations we think a Statement could set out include: 

• the provision and publication by agencies of an annual regulatory plan; 

• desired standards of consultation or notice for certain types of legislative change; 
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• agencies having a documented monitoring and review programme for the stock of 
legislation that they administer; and 

• reporting on the frequency with which a regulator exercises key legislative powers. 

6.3. Consequential changes to parliamentary scrutiny 

As noted above in Section 2.2, Option 5 in Treasury’s original Regulatory Impact Statement 
also proposed that there should be additional measures put in place to provide support for 
the key legislative elements discussed above.  This would include some changes to 
Parliamentary processes that would give more emphasis to Parliament’s responsibilities as a 
gatekeeper of legislative quality, and would give Parliament more analytical support for its 
function of considering legislative quality issues. 

While any changes to Parliamentary processes are obviously a matter for Parliament to 
consider, perhaps through changes to Standing Orders, options identified by Treasury at the 
time included: 

• establishing a specialist legislative quality select committee that would report to subject 
select committees on legislative quality issues (much as the Regulations Review 
Committee already does on legislative proposals to delegate legislative power); or 

• requiring subject select committees to report to the House on a number of legislative 
quality criteria when they report back on a Bill. 

Treasury also canvassed: 

• increasing the specialist resources available to select committees for the scrutiny of 
legislative quality matters; or 

• establishing a new Officer of Parliament to consider legislative quality matters and to 
support select committees in that role. 

The significance of the last option for this discussion document is that it is not solely a 
question for Standing Orders – establishing a new Officer of Parliament (or expanding the 
role of an existing Officer) to undertake this function would require legislative change, and 
the Regulatory Standards Bill could provide that vehicle.  Consequently, we have had to 
consider whether we think this option is desirable, and should be included in the Bill. 

The conclusion we have reached is “no” – at least, not at this stage.  Either establishing a 
new Officer of Parliament or expanding the role of an existing Officer has some very real 
risks and costs, and would be hard to reverse if we got it wrong.  Before we contemplate this 
option we think it would be better to pursue more straightforward ways of increasing support 
to select committees.  As it happens, we understand the Office of the Clerk of the House is 
looking at how it could increase its support for select committees in this area, and we think 
that option should be investigated first. 

Consequently, we do not suggest that the revised Regulatory Standards Bill provide for a 
new legislative quality function to be performed by an Office of Parliament. 
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Appendix 1: Explanatory Notes for 
Legislation in the United Kingdom and 
Australia 

United Kingdom Government Bil ls 

In the United Kingdom, explanatory notes are required for all Government Bills and are 
published alongside the Bill at introduction.  Although prepared by a department, with 
guidance from Parliamentary Counsel, the explanatory note is a parliamentary document and 
must be approved by the House authorities before publication, and so it must be neutral in 
tone.  Revised explanatory notes are also required when one House sends the Bill to the 
other House, and at the time of Royal Assent, to reflect any amendments made. 

An explanatory note is usually expected to include:45 

• a summary and background material – explaining what the Bill does, its purpose, and 
how it goes about achieving its aims; 

• an overview of the structure of the Bill; 

• a note on the territorial extent and application of the Bill; 

• explanation, justification and disclosure of ameliorating actions undertaken if 
Parliament is being asked to fast-track the Bill; 

• more detailed commentary and additional information, to explain what the Bill will do in 
simple terms; 

• estimates of the effects of the Bill on the government’s finances and on public sector 
staff numbers; 

• a summary of the Impact Assessment and a reference to where the full Impact 
Assessment can be obtained, or an explanation if one was not required; 

• compatibility with the European Convention of Human Rights; and 

• if it implements a European Directive, a note on how the government will transpose the 
Directive’s provisions into domestic law. 

A separate memorandum is also required for the House of Lords Delegated Powers and 
Regulatory Reform Committee, if the Bill includes any powers to make delegated legislation.  
That memorandum is expected to:46 

• identify every provision for delegated legislation within the Bill; 

                                                 

45 See Guide to Making Legislation, prepared by the Secretariat to the Legislation Committee of Cabinet  
http://www.cabinetoffice.gov.uk/sites/default/files/resources/Guide-to-Making-Legislation.pdf.  

46  See Delegated Powers and Regulatory Reform Committee - Guidance for Departments 
http://www.parliament.uk/documents/DPRR/Guidance%20for%20Departments%20Nov%2009.pdf.  
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• give a brief description or statement of its purpose; 

• describe briefly why the matter has been left to delegated legislation; and 

• identify and explain which parliamentary scrutiny procedure was selected for the 
exercise of the power (affirmative resolution, negative resolution, or none). 

United Kingdom Statutory Instruments 

The United Kingdom government also provides an explanatory memorandum for all 
delegated legislation that is subject to Parliamentary disallowance.  The explanatory 
memorandum for a statutory instrument is expected to include information on:47 

• what the instrument does and why, including information on the size and nature of the 
problem it is addressing, the level of public interest and its political or legal importance; 

• matters of special interest, such as fee increases above the rate of inflation, or 
breaches of the 21 day rule; 

• its territorial extent and application; 

• a brief explanation of who was consulted, over what period and with what responses; 

• what guidance or publicity, if any, the department is providing to users, stakeholders 
and enforcement agencies to explain and ensure the new obligation is met; 

• the expected impact of the instrument on external parties and the public sector, 
including attachment of the Impact Assessment if prepared; 

• whether the instrument will affect small business and what has been done to minimise 
its impact; and 

• the success criteria for this instrument, preferably specified in measurable terms, and 
when and how the outcomes will be reviewed. 

Australian Commonwealth Government Bil ls 

The Australian Commonwealth Parliament requires that an explanatory memorandum 
accompany every Government Bill.  A supplementary explanatory memorandum is also 
expected for all government amendments to be moved following a Bill’s introduction. 

An explanatory, or supplementary, memorandum is expected to include:48 

• a brief but clear statement of the purpose or objective of the Bill (or amendments); 

• an outline of why the Bill is required, the effect of the principal provisions, and an 
explanation of the policy background; 

                                                 

47http://www.parliament.uk/pagefiles/85514/Depts%20Merits%20Committee%20Guidance%20May%202010.pdf.  
48 See Chapter 8, Legislation Handbook, at http://www.dpmc.gov.au/guidelines/docs/legislation_handbook.pdf.  
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• a financial impact statement (which describes the direct and indirect financial impact for 
the Commonwealth of the proposed Bill); 

• a full version of the regulatory impact statement, where one was required; and 

• notes on clauses (or amendments) – expected to explain rather than describe or 
paraphrase the words of the Bill. 

However, the Commonwealth has also accepted a Senate Scrutiny of Bills Committee 
recommendation that explanatory memoranda should also include an explanation for: 49 

• commencement provisions that are retrospective, unclear or extended, and advise 
whether any person would be adversely affected by retrospective commencement; 

• the wide delegation of powers, such as to “a person”; 

• delegated legislation that is not subject to parliamentary scrutiny by tabling or possible 
disallowance; 

• strict or absolute liability offences, or reversal of the usual onus of proof; 

• curtailment of existing rights; 

• discretions with no merits review; 

• entry and search provisions; and 

• technical corrections, regulation-making powers, and transitional and application 
provisions. 

While its primary purpose is assist members of Parliament and the public to understand the 
objectives and operation of the Bill, the Acts Interpretation Act 1901 allows an explanatory 
memorandum to be used by a court to interpret legislation.  Consequently, explanatory 
memoranda continue to be linked electronically with legislation after a Bill is enacted. 

Australian Commonwealth Legislative Instruments 

The Australian Commonwealth also requires an explanatory statement for delegated 
legislation.  The Legislative Instruments Act 2003 requires all legislative instruments to be 
registered if they are to be enforced, and requires that all instruments for registration are 
accompanied by an explanatory statement.  The Act specifies the minimum set of information 
that must be included in a statement, with provision for other matters to be prescribed.50   

Building on the requirements of the Legislative Instruments Act 2003, the Senate Regulation 
and Ordinances Committee expect all regulations and disallowable instruments to be 
“accompanied by an explanatory statement that: 

• provides a plain English explanation; 

                                                 

49 See Committee’s 3rd report for 2004: “The Quality of Explanatory Memoranda Accompanying Bills”, at 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=scrutiny/bills/2004/b0
3.pdf.  

50 See s 26 and s 4 of the Legislative Instruments Act 2003, http://www.comlaw.gov.au/Details/C2012C00041.  
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• states the authority for making the instrument; 

• states the reasons for making the instrument; 

• summarises the likely impact and effect; 

• discusses any unusual aspects or matters that call for special comment; 

• gives reasons for, and the basis upon, which charges and fees have been increased or 
decreased; 

• describes the nature of any consultation undertaken, or explains why no such 
consultation was undertaken; 

• provides a detailed provision-by-provision description of the instrument; and 

• is precise and informative.”51 

Queensland Bil ls and Subordinate Legislation 

Queensland also has a legislative requirement to provide explanatory notes for both Bills and 
significant subordinate legislation.  Sections 23 and 24 of the Legislative Standards Act 1992 
set out quite extensive lists of information that should be included in these explanatory 
notes.52 

The Legislative Standards Act is particularly notable for requiring that the explanatory note 
include an assessment of the consistency of the Bill or subordinate legislation with 
“fundamental legislative principles”, defined broadly as “principles relating to legislation that 
underlie a parliamentary democracy based on the rule of law”.  If any inconsistency is 
identified, the explanatory note must give reasons for the inconsistency. 

Section 4 of the Act provides a reasonably full, but far from exhaustive, list of these 
fundamental legislative principles.  This list is further supplemented by a publication 
maintained by the Office of the Queensland Parliamentary Counsel, which provides a 
comprehensive 185 page guide on the fundamental legislative principles to guide drafters 
and policy officers.53 

The Act also gives the Office of the Queensland Parliamentary Counsel a statutory function 
to provide advice to Ministers and government entities on the application of fundamental 
legislative principles. 

                                                 

51 Senate Regulations and Ordinances Committee, accessed at 
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=regord_ctte/explanatory
_statements.pdf.  

52 Legislative Standards Act 1992 http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/L/LegisStandA92.pdf.  
53 Fundamental Legislative Principles: The OQPC Notebook 

http://www.legislation.qld.gov.au/Leg_Info/publications/FLPNotebook.pdf.  
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Appendix 2: Indicative Provisions for a 
Revised Regulatory Standards Bill 
The following provisions have been drafted in the form of a revised Regulatory Standards Bill 
by the Parliamentary Counsel Office, for the sole purpose of assisting with consultation on 
this Treasury discussion document. 

Please note that: 

• the provisions are indicative and unlikely to cover all the details necessary to ensure 
the Bill is workable and complete - however, we welcome comment on their workability; 
and 

• the provisions have been consciously drafted on the assumption that the Legislation 
Bill (in the form it was reported back to the House by the Regulations Review 
Committee on 1 December 2010) will be in force on or before the date that these 
provisions would be enacted, as use is made of the definition of “disallowable 
instrument” contained in that Bill. 
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House, are set out in the Schedule of this Bill.

1

DRAFT FOR CONSULTATION



DRAFT FOR CONSULTATION



Regulatory Standards Bill

Regulatory Standards Bill

Government Bill

Contents
Page

1 Title 2
2 Commencement 2

Part 1
Preliminary provisions

3 Purposes 2
4 Interpretation 3
5 Act to bind the Crown 3

Part 2
Disclosure of information to improve regulatory

standards

Subpart 1—Disclosure for Government Bills

6 Disclosure of general policy and explanation 4
7 Disclosure of quality assurance processes 4
8 Disclosure where careful scrutiny may be required 6
9 Disclosure—judicial and quasi-judicial decision-making 7
10 Disclosure—power to make delegated legislation 8
11 Disclosure not required for some Bills 8

Subpart 2—Disclosure for Supplementary Order Papers
for Government Bills

12 Disclosure of material changes 9

Subpart 3—Disclosure for disallowable instruments

13 Matters to be disclosed in explanatory note of disallowable
instruments

9

14 Additional disclosure statement 9

1

DRAFT FOR CONSULTATION



cl 1 Regulatory Standards Bill

Subpart 4—Miscellaneous provisions

15 Validity of enactment not affected by failure to comply
with Act

11

16 Disclosure obligations relate only to government
information

11

17 Five-yearly reviews of process 11
18 Statement of Government expectations on regulation 12
19 New and amended statements of Government expectations

on regulation
12

Schedule 1 13
Meaning of terms “disallowable instrument” and
“legislative instrument” as per the Legislation Bill

currently before the House

The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Regulatory Standards Act 2012.

2 Commencement
This Act comes into force 6 months after the date on which it
receives the Royal assent.

Part 1
Preliminary provisions

3 Purposes
The purposes of this Act are—
(a) to increase the disclosure by the executive branch of the

Government of New Zealand of government informa-
tion in order to assist the scrutiny, and improve the qual-
ity, of Government Bills and disallowable instruments;
and

(b) to enable the disclosure of that information in a way that
is informative, concise, simple, and cost-effective; and

(c) to provide for 5-yearly independent reviews of the per-
formance of existing executive processes in developing
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high-quality legislation and ensuring that new and exist-
ing legislation is fit for purpose; and

(d) to provide for a statement of Government expectations
on regulation.

4 Interpretation
In this Act, unless the context otherwise requires,—
department has the same meaning as in section 2 of the Public
Finance Act 1989
disallowable instrument has the same meaning as in section
4 of the Legislation Act 2010
Government Bill means a Bill dealing with a matter of public
policy introduced by a Minister of the Crown
judicial or quasi-judicial decision—
(a) means a decision that is made after the hearing, receiv-

ing, or examining of evidence and that involves the ap-
plication of the law in a particular case; but

(b) does not include a decision to make a disallowable in-
strument

Minister means the Minister of the Crown who, under the au-
thority of any warrant or with the authority of the Prime Min-
ister, is for the time being responsible for the administration of
this Act
property—
(a) means everything that is capable of being owned,

whether it is real or personal property, and whether it is
tangible or intangible property; and

(b) includes any estate or interest in property
public body means—
(a) a department; or
(b) a Crown entity within the meaning of section 7(1) of the

Crown Entities Act 2004; or
(c) the Reserve Bank of New Zealand; or
(d) an officer or employee of a department, Crown entity,

or the Reserve Bank of New Zealand.

5 Act to bind the Crown
This Act binds the Crown.
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Part 2
Disclosure of information to improve

regulatory standards

Subpart 1—Disclosure for Government Bills
6 Disclosure of general policy and explanation

The explanatory note of a Government Bill must —

General policy statement
(a) disclose a statement of the policy that the Bill seeks

to achieve (for example, the purpose of the Bill, the
expected effects of the Bill, and why the Bill is needed);
and

Explanation of provisions
(b) explain the provisions of the Bill.

7 Disclosure of quality assurance processes
The explanatory note of a Government Bill must disclose—

Regulatory impacts
(a) whether a regulatory impact statement has been pre-

pared to inform the Government’s policy decisions that
led to the Bill and, if a statement has been prepared,
where it may be accessed; and

(b) if a regulatory impact statement has been prepared,
whether an independent assessment of the statement
has been prepared and, if so, a brief description of the
assessment; and

(c) whether more recent estimates of likely costs or benefits
of the Bill have been made after any regulatory impact
statement referred to in paragraph (a) was prepared,
and, if so, where information about the estimates may
be accessed; and

Testing of proposals
(d) whether the policy of the Bill has been tested against

practical examples or scenarios to ensure that it is work-
able and complete, and, if so, a brief description of the
nature and extent of the testing; and
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Consultation
(e) whether consultation (other than with departments,

members of Parliament, or persons who work with or
for members of Parliament) has occurred in relation to
the Bill and, if so, a description of what form it took,
including—
(i) information relating to the matters on which con-

sultation occurred; and
(ii) when consultation occurred and the length of the

consultation period; and
(iii) the kinds of persons who were consulted; and

International agreements
(f) whether the Bill gives effect to an international agree-

ment (in whole or in part), an amendment to an
international agreement, or a withdrawal from an inter-
national agreement, and, if so,—
(i) information to identify the international agree-

ment, part of the agreement, or amendment (as
the case may be); and

(ii) where a copy of the international agreement, part
of the agreement, or amendment (as the case may
be) may be accessed (unless the text of the agree-
ment, part, or amendment is set out in the Bill);
and

(iii) whether a national interest analysis has been pre-
pared and, if so, where it may be accessed; and

Treaty of Waitangi
(g) what steps have been taken to determine whether the

Bill may conflict with the principles of the Treaty of
Waitangi; and

New Zealand Bill of Rights Act 1990
(h) whether advice provided on the consistency of the Bill

with the New Zealand Bill of Rights Act 1990 is, or
within 5 working days after the introduction of the Bill
is likely to be, publicly available, and, if so, where the
advice may be accessed; and
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Offences, civil pecuniary penalties, courts, and
tribunals

(i) whether the Bill—
(i) creates, imposes, amends, or removes any of-

fences, including offences for which an infringe-
ment notice can be issued; or

(ii) amends any penalty for an offence, including of-
fences for which an infringement notice can be
issued; and

(j) whether the Bill—
(i) creates, imposes, amends, or removes any civil

pecuniary penalty regime; or
(ii) amends any civil pecuniary penalty level; and

(k) whether the Bill creates a new court or tribunal or
amends the jurisdiction of a court or tribunal; and

(l) whether the Ministry of Justice has been consulted in
relation to any matters disclosed in paragraphs (i) to
(k); and

(m) whether the Ministry of Justice has raised any issues
after being consulted as referred to in paragraph (l),
and, if so, what steps have been taken to resolve the
issues; and

Privacy
(n) whether the Bill provides for the collection, storage,

use, or disclosure of personal information (within the
meaning of the Privacy Act 1993), and, if so, whether
the Privacy Commissioner under that Act has been con-
sulted in relation to those matters; and

(o) whether the Privacy Commissioner has raised any
issues after being consulted as referred to in paragraph
(n), and, if so, what steps have been taken to resolve
the issues.

8 Disclosure where careful scrutiny may be required
(1) The explanatory note of a Government Bill must disclose

whether the Bill has any of the following features such that
careful scrutiny may be required:
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Retrospectivity
(a) whether the Bill would adversely affect rights or free-

doms, or impose obligations, retrospectively:

Benefits of litigation
(b) whether the Bill would deprive a person of the benefits

of the person’s litigation:

Immunities
(c) whether the Bill would confer a civil or criminal im-

munity on any person:

Taking of private property
(d) whether the Bill would implement or allow a compul-

sory acquisition of private property:

Unusual provisions
(e) whether the Bill contains any unusual provisions, or

matters that call for special comment, not already
covered by the explanatory note.

(2) If any of the matters in this section are answered in the affir-
mative, the explanatory note must also—
(a) identify the relevant clauses of the Bill; and
(b) give a brief explanation of the reasons for the feature

(including why it is considered appropriate); and
(c) identify any features in the Bill that are considered to

mitigate any potential disadvantages of the feature.

9 Disclosure—judicial and quasi-judicial decision-making
(1) The explanatory note of a Government Bill must disclose

whether the Bill would allow a judicial or quasi-judicial
decision to be made otherwise than by a court.

(2) If this is answered in the affirmative, the explanatory note must
also—
(a) identify the relevant clauses of the Bill; and
(b) give a brief explanation of the purpose of the relevant

power; and
(c) give a brief description of any appeal provisions or, if

there are none, a brief explanation of why appeal provi-
sions are thought to be unnecessary.

(3) To avoid doubt, a tribunal is not a court for the purpose of this
section.
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10 Disclosure—power to make delegated legislation
(1) The explanatory note of a Government Bill must disclose

whether the Bill creates or amends a power to make—
(a) a disallowable instrument; or
(b) an instrument that is declared by the Bill not to be a

disallowable instrument.
(2) If this is answered in the affirmative, the explanatory note must

also—
(a) identify the relevant clauses; and
(b) give a brief explanation of the reasons for dealing with

the matters in delegated legislation rather than the Bill.
(3) Subsection (4) also applies if a power disclosed under sub-

section (1) is—
(a) a power to make an instrument other than an Order in

Council; or
(b) a power to amend an Act; or
(c) a power to define the meaning of a term used in an Act;

or
(d) a power to grant or provide to the public or a class of

the public an exemption from an Act or a disallowable
instrument.

(4) The explanatory note must also—
(a) identify that this is the case; and
(b) give a brief explanation of any safeguards relating to the

decision to make the instrument (including any facts,
circumstances, or preconditions that must exist or be
satisfied before the instrument may be made).

11 Disclosure not required for some Bills
No disclosure is required under sections 7 to 10 in respect
of any of the following:
(a) Imprest Supply Bills, Appropriation Bills, or Subordin-

ate Legislation (Confirmation and Validation) Bills:
(b) Statutes Amendment Bills that consist entirely of

amendments to Acts:
(c) Bills that primarily relate to the repeal or revocation of

enactments identified as spent:
(d) revision Bills prepared under subpart 3 of Part 2 of

the Legislation Act 2010.
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Subpart 2—Disclosure for Supplementary
Order Papers for Government Bills

12 Disclosure of material changes
The explanatory note of a Supplementary Order Paper to a
Government Bill that is in the name of a Minister must—
(a) disclose whether the proposed amendments to the Bill

would have materially changed the disclosures in the
explanatory note of the Bill on its introduction (had the
amendments been incorporated into the Bill on its intro-
duction); and

(b) if so, briefly describe how the disclosures in the original
explanatory note would have been different.

Subpart 3—Disclosure for disallowable
instruments

13 Matters to be disclosed in explanatory note of disallowable
instruments
The explanatory note of a disallowable instrument must—
(a) explain the provisions of the instrument; and
(b) be accompanied by the additional disclosure statement

required by section 14; and
(c) contain a link to an Internet site that will contain that

additional disclosure statement until the instrument is
revoked or otherwise ceases to have effect.

14 Additional disclosure statement
The additional disclosure statement referred to in section
13(b) must disclose—

General policy statement
(a) a statement of the policy that the disallowable instru-

ment seeks to achieve (for example, the purpose of the
instrument, the expected effects of the instrument, and
why the instrument is needed); and

Regulatory impacts
(b) whether a regulatory impact statement has been pre-

pared to inform the Government’s policy decisions that
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led to the disallowable instrument and, if a statement
has been prepared, where it may be accessed; and

(c) if a regulatory impact statement has been prepared,
whether an independent assessment of the statement
has been prepared and, if so, a brief description of the
assessment; and

(d) whether more recent estimates of likely costs or benefits
of the disallowable instrument have been made after any
regulatory impact statement referred to in paragraph
(a) was prepared, and, if so, where information about
the estimates may be accessed; and

Testing of proposals
(e) whether the policy of the disallowable instrument has

been tested against practical examples or scenarios to
ensure that it is workable and complete, and, if so, a
brief description of the nature and extent of the testing;
and

Consultation
(f) whether consultation has occurred in relation to the dis-

allowable instrument and, if so, a description of what
form it took, including—
(i) information relating to the matters on which con-

sultation occurred; and
(ii) when consultation occurred and the length of the

consultation period; and
(iii) the kinds of persons who were consulted; and

International agreements
(g) whether the disallowable instrument gives effect to an

international agreement (in whole or in part), an amend-
ment to an international agreement, or a withdrawal
from an international agreement, and, if so,—
(i) information to identify the international agree-

ment, part of the agreement, or amendment (as
the case may be); and

(ii) where a copy of the international agreement, part
of the agreement, or amendment (as the case may
be) may be accessed (unless the text of the agree-
ment, part, or amendment is set out in the instru-
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ment or the Act that allows the instrument to be
made); and

(iii) whether a national interest analysis has been pre-
pared and, if so, where it may be accessed; and

Review
(h) when the disallowable instrument will be formally re-

viewed, or will warrant review, to ensure that the in-
strument is still needed and remains fit for purpose; and

Unusual provisions
(i) whether the disallowable instrument contains any un-

usual provisions, or matters that call for special com-
ment, not already covered by the explanatory note or
the additional disclosure statement.

Subpart 4—Miscellaneous provisions
15 Validity of enactment not affected by failure to comply

with Act
Failure to comply with this Act does not affect the validity of
any enactment.

16 Disclosure obligations relate only to government
information
The obligations to disclose information in this Act apply only
in respect of information that was generated by or on behalf of
the Government.

17 Five-yearly reviews of process
(1) The Minister must commission an independent review of the

performance of existing processes of the executive branch of
the Government of New Zealand in developing high-quality
legislation and ensuring that new and existing legislation is fit
for purpose (including performance against the expectations
specified in the statement under section 18 or 19).

(2) The first review must be commissioned no later than the fifth
anniversary of the date on which this Act comes into force.

(3) Subsequent reviews must be commissioned at intervals of no
more than 5 years.
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(4) The Minister must present a copy of the findings of the review
to the House of Representatives as soon as practicable after
receiving a copy of the findings of the review, and in any event
no later than 1 year after commissioning the review.

(5) The Minister must also ensure that the findings of the review
are published at all reasonable times on an Internet site main-
tained by or on behalf of the Government.

18 Statement of Government expectations on regulation
(1) The Minister must present to the House of Representatives a

statement of Government expectations on regulation within 6
months of the date on which this Act comes into force.

(2) The statement of Government expectations on regulation must
set out the Government’s general expectations of the standards
to be pursued, applied, or met by public bodies in relation to
their functions or duties in connection with—
(a) the development of policy for legislation:
(b) the implementation of legislative change:
(c) the administration and enforcement of existing legisla-

tion:
(d) the monitoring and evaluation of the effectiveness of

existing legislation:
(e) reporting on the performance of regulators.

(3) The Minister must ensure that the statement is published at all
reasonable times on an Internet site maintained by or on behalf
of the Government.

(4) The Minister must also notify in the Gazette—
(a) the fact that the Government has issued its statement on

regulation; and
(b) the Internet site on which the statement can be found

(5) Nothing in this section or section 19 or a statement of Gov-
ernment expectations on regulation limits the functions, du-
ties, or powers of a public body under any enactment.

19 New and amended statements of Government expectations
on regulation

(1) The Minister must present a new statement of Government
expectations on regulation to the House of Representatives
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within 6 months of the date of the 5-yearly independent re-
view final report referred to in section 17.

(2) The Minister may amend a statement of Government expecta-
tions at any time.

(3) Section 18(3) to (5) apply with all necessary modifications
to a new or amended statement.

Schedule 1 Explanatory note

Meaning of terms “disallowable
instrument” and “legislative instrument”
as per the Legislation Bill currently before

the House
1 Interpretation

In this Act, unless the context otherwise requires,—
legislative instrument means—
(a) an Order in Council other than—

(i) an Order in Council that the empowering Act re-
quires to be published in the Gazette:

(ii) an Order in Council that relates exclusively to an
individual:

(b) an instrument made by a Minister of the Crown that
amends an Act or defines the meaning of a term used
in an Act:

(c) an instrument that an Act requires to be published under
this Act:

(d) resolutions of the House of Representatives that—
(i) revoke a disallowable instrument in whole or in

part; or
(ii) amend a disallowable instrument; or
(iii) revoke and substitute a disallowable instrument

37 Disallowable instruments
(1) An instrument made under an enactment is a disallowable in-

strument for the purposes of this Act if 1 or more of the fol-
lowing applies:
(a) the instrument is a legislative instrument :
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(b) that enactment or another enactment contains a provi-
sion (however expressed) that has the effect of making
the instrument disallowable for the purposes of this Act:

(c) the instrument has a significant legislative effect.
(2) However, an instrument is not a disallowable instrument for

the purposes of this Act if the instrument—
(a) is made or approved by a resolution of the House of

Representatives; or
(b) is one that the House of Representatives could, by reso-

lution, prevent from coming into force or taking effect;
or

(c) is one made by a court, Judge, or person acting judi-
cially.

(3) A bylaw that is subject to the Bylaws Act 1910 is not a disal-
lowable instrument for the purposes of this Act.

(4) This section is subject to other enactments that limit or affect
when, or the extent to which, a kind of instrument is a disal-
lowable instrument for the purposes of this Act.

38 Instruments that have significant legislative effect
(1) An instrument has a significant legislative effect if the effect

of the instrument is to do both of the following:
(a) create, alter, or remove rights or obligations; and
(b) determine or alter the content of the law applying to the

public or a class of the public.
(2) For the purposes of subsection (1),—

(a) an instrument that determines or alters the temporal ap-
plication of rights or obligations must be treated as hav-
ing the effect described in paragraph (a) of that sub-
section; and

(b) an instrument that determines or alters the temporal ap-
plication of the law applying to the public or a class of
the public must be treated as having the effect described
in paragraph (b) of that subsection.

(3) In applying subsection (1), the following must be disre-
garded:
(a) the description, form, and maker of the instrument:
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(b) whether a confirmation provision applies to 1 or more
of its provisions:

(c) whether it also contains provisions that are administra-
tive.

(4) An instrument does not have a significant legislative effect if
it explains or interprets rights or obligations in a non-binding
way, as long as the instrument does not do anything else that
would bring it within subsection (1).

(5) An instrument that is made in the exercise of a statutory power
and imposes obligations in an individual case does not deter-
mine or alter the content of the law just because the statutory
power applies generally or to a class of persons.
Compare: Legislative Instruments Act 2003 ss 4–11 (Aust)
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