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THE TREASURY

Kaitohutohu Kaupapa Rawa

Thank you for your Official Information Act request, received on 2 April 2018. You

requested the following:

“Under the OIA, please provide me with all advice provided to the Minister for
Land Information, the Minister of Finance, and Associate Ministers of Finance
regarding possible changes to the Overseas Investment Act 2005 since 26

October 2017.”

You subsequently clarified that your request was to be for:

“Official briefings relating to proposed changes to the Overseas Investment Act
2005, other than those related to the introduced Overseas Investment
Amendment Act or related SOP.”

On 30 April 2018 | wrote to you to extend the time limit for deciding on your request by
an additional 30 working days due to the consultations needed.

Information Being Released

Please find enclosed the following documents:

Item | Date

Document Description

Decision

1. 21 November
2017

Treasury Report: Overseas
Investment Act 2005 - Process for
Further Reform

Release in part

2. 6 December 2017

Aide Memoire: Overseas
Investment Act 2005 -
Infrastructure and Monopoly Rents

Release in part

3. 15 December
2017

Treasury Report: Overseas
Investment Act 2005 Review - Pre
CPTPP Policy Decisions

Release in part

1 The Terrace
PO Box 3724
Wellinaton

Mew Zealand

tel. 64-4-472 2733
fan. 64-4-473 0982
WA s UFY. g ovt N2



4. | 19 January 2018 | Treasury Report: Cabinet Paper - | Release in part
Overseas Investment Update and
Next Steps

| have decided to release the relevant parts of the documents listed above, subject to
information being withheld under one or more of the following sections of the Official
Information Act, as applicable:

o under section 6(a) — to protect the security or defence of New Zealand or the
international relations of the Government of New Zealand,

o personal contact details of officials, under section 9(2)(a) — to protect the privacy
of natural persons, including that of deceased natural persons,

o advice still under consideration, section 9(2)(f)(iv) — to maintain the current
constitutional conventions protecting the confidentiality of advice tendered by
Ministers and officials,

o under section 9(2)(h) — to maintain legal professional privilege,

° confidential information, under section 9(2)(j) — to enable the Crown to negotiate
without prejudice or disadvantage, and

o direct dial phone numbers of officials, under section 9(2)(k) — to prevent the
disclosure of information for improper gain or improper advantage.

Direct dial phone numbers of officials have been redacted in order to reduce the
possibility of staff being exposed to phishing and other scams. This is because
information released under the OIA may end up in the public domain, for example, on
websites including Treasury’s website.

Please note that this letter (with your personal details removed) and enclosed
documents may be published on the Treasury website.

This reply addresses the information you requested. You have the right to ask the
Ombudsman to investigate and review my decision.

Yours sincerely

Robbie Taylor
Acting Team Leader, Overseas Investment
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Kaitohutohu Eillpil]]il Rawa

Date: 21 November 2017 Report No: T ﬂ2551
File Number: 4&5"{@ (/:7
~Q/
N

Action Sought

R
Action Sought < Ny

W%iﬁad line

Associate Minister of Finance | Agree that officials undéé?%}v&ider Over

(Hon David Parker) phases.

e

\

s9(2)(N(iv

Cr

ents, inc

officials are consi

8.30am o@\l\

Investment Act refor p\ me in twi
D)
Agree that the eg'%? vehiclefg;k;

Q

the

rate

tBill.

> ring options to
&\/ris;ks arising from foreign
rough the Overseas

Hnve
<\V jﬁj;scuss thi ""r*é"j;ﬁ[rt your meeting with officials at
%géday 22 November.

22 November 2017

Contact fo&%one Q‘&Qon (if required)
O L

~ Position \5\

Name Telephone 1st Contact
Simon Duncan %\q\rﬂpalyst s9(2)(k) N/A v
(mob)
Thomas Parry \Fém Leader s9(2)(a)
‘/;"\ (mob)
) )
N/
Actions for the Minister’s Office Staff (if required)
Return the signed report to Treasury.
Subject to the Minister’'s feedback, arrange for consultation with:
. s9(2)(f(iv)
. the Minister for Regional Economic Development (Hon Jones) and the Minister for Land
Information (Hon Sage) to discuss policy priorities in relation to forestry and cutting rights.

Treasury:3810279v3

RESTRICTED



—©
€ o
[}
8
=«

RESTRICTED

ry:3810279v3

Treasu

RESTRICTED



ltem 1
Page 3 of 56

RESTRICTED

Treasury Report: Overseas Investment Act 2005 - Process for Further

Reform
//// > </N/
Executive Summary AE\ CA (. \\>

This report outlines a plan for wider policy reform to thegvérse%@\rnvestmér(t Rct 2@05 (OIA)
which we propose to progress over this parliamentary téwnx

We see merit in considering more fundamental refszrm to the OIA re mé @ f)('V)

s9(2)(N(iv) \ We are
also aware of your policy objectives to restrict vestment| ukhjfra ructure with

monopoly characteristics, s9(2)f(iv)
s9(2)() (V) &
<—/ (}\\\\

s6(a) and s9(2)(h)

()
e @g

Given this adwce\@f propose undertaking the wider OIA reform process in two distinct

phases: \ O\
”> \7 < \/ !
. ?has : this er chanqes to the OIA needed prior to CPTPP,
6(a) and s9(2)(h) K
You will receive advice by Christmas, and urgent policy

decisions car\e iakgn by Cabinet early in the new-year. The legislative instrument to
give effeci/( §3 policy decisions is a Supplementary Order Paper introduced as part
of the QV}rseéks Investment Bill.

<

. Phaé'é o: this will consider policy changes to the OIA, not constrained by CPTPP
tlmmg }9 2)(H(iv)
s9(2)((

s9(2)()(iv)

Officials are meeting with you on Wednesday 22 November where we can discuss this report
in more detail. We have also outlined some questions to discuss with you to help us clarify
your policy positions on specific areas.

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 3
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Recommended Action

We recommend that you:

a note you have instructed officials to consider wider reforms to the Overseas Investment

Act (OIA) covering:
) restricting foreign investment in infrastructure wit y charaét%%
. s9(2)(f)(iv) &% <§\;\/ ')
o S9QM(W) @/ (\
e s9(MH(v)
. ’%reate 2@2@ register and we

Xy ani .
nt"an important opportunity to
r\n\g ent regime, so as to ensure the

and efficiently and effectively

progress other changes to improve hg‘i‘overse 3

regime captures the appropria e\fore'rgn inve
screens those investmen Q
) N\
d agree that officials w)llke a wi ‘\QI\A/I‘B orm programme in two phases:
(o _

(N
o Phase Oﬁe:\j(\;fa\bﬂwes any to the OIA needing to be in place prior to the
Comp h?e}‘\\sg@and Progres sive Agreement for the Trans-Pacific Partnership

S

other policy changes to the OIA, not constrained by

SN
Agree/disagree.
( N

\sfqﬁ% vehicle for progressing Phase One policy changes would be a
de Paper included as part of the Overseas Investment Amendment

C

e agree that the
Supplementa

Bill; Q
A ree/d's%%.
g / ‘! a

L))

f note that this will require Cabinet policy decisions as soon as possible in 2018 and
officials will provide you with detailed policy advice on proposed Phase One policy
changes before Christmas;

g s92)Mv)

Agree/disagree.

h note that officials will progress policy development for the Phase Two work throughout
2018, and will engage you further on this;

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 4
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et
s well as seeking a

dvice you will

note that officials will provide more detailed advice o

decision from you on how to proceed, as part o package of p
receive before Christmas;

note that you may wish to meet
forestry and cutting rights (such

Sage and-Hon Jones) to discuss and confirm
policy priorities in this area; and %
m discuss the contenrt with :! your meeting at 8.30am on

<

Wednesday 22 Nove

@@%&

Hon Davi
Associate ister of Finance

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 5
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Treasury Report: Overseas Investment Act - process for further

reform

Purpose of Report

1.

Background

This report outlines a plan for wider policy reform to the Overseas Investme ct 2005
(OIA) which we propose to progress over this parliament Buildin

preliminary legal advice from the Ministry of Foreign Aff rade (MFAT)

suggest phasing this work in two streams — one foc anges required before
the Comprehensive and Progressive Agreement f ns- Pamﬂél?a er§h|p
(CPTPP) comes into force; and the other focussin anges unaffe c\%d‘f)y the entry
into force of CPTPP. We are meeting with yQWe esday morning,»and to support

this we also will look to clarify your current views on -overseas | vestment policy.
(r \
\\,,,,/

2.

As you are aware, significant w

ogress the ban on overseas
speculators for existing hom N\ ave also instructed officials to
consider wider reforms to the \, in particul:

a restricting foreig Q@nent in mfr%@e with monopoly characteristics,
b s9(2)(M(iv) >

AN \\D
c S9NV M\@ 7

d s9(2)

In additi %e also ware 0 ommltments that have been made to create a foreign
land r »

CPTgKan andh&t@ reform of the OIA

4.

the timing PTPP coming into force is a key factor as to what changes might need to
be made to’'the’OIA prior to CPTPP as well as what OIA reforms could occur on a
Ionger mo e-considered time-frame.

The CPT@y a strong role in any advice we will provide to you. In particular,

The\GlA/framework covers specific:

a Categories: the existing types of investments covered by the foreign investment
screening regime (eg, sensitive land, significant business assets).

b Criteria: the factors and tests which need to be taken into account when making
decisions on foreign investment that is screened (eg, good character test,
creation of jobs).

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 6
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7. Other exceptions in FTAs can also be relevant, for insta y
between FTAs - we have exceptions for public services( v
security interests” and the disposition of State Owned Enterp

8.  Should you agree to make changes to the OIA reh h need t
to CPTPP coming into force, the Overseas InvestmentAmendmen

NS AN\
10.

Proposegif@\\réform woﬂ{pwgramme

%
@I progress this OIA policy work through two phases:

e: focused on any amendments _that need to be

o CPTPP coming into force. Comprehensive policy advice
vanges will be provided to you by Christmas. Cabinet decisions can
t Q' aken in early 2018 (noting that the Cabinet meeting schedule for 2018

has not yet been released). A Supplementary Order Paper could then be
Q’:ﬁ: ded as part of the Overseas Investment Amendment Bill which would
re these OIA changes would be in place before CPTPP enters into force.

b Phase Two:

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 7
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12. A proposed timetable for this work programme is below:
Phase One: Overseas Investment Amendment Bill
Wider OIA reform Residential property ban
. Briefing attaching near
Friday 24 f . .
November ﬁqa{ draft Bill provided to
Minister
Draft Treasury Report on (Ljfa(; glp”mm/ttee considers
Thursday 7 policy reform options Commence engagement
December completed gageme
with PCO on draft // N
regulations
Friday 8 — Departments and \> \\/
Thursday 14 governance group consulted N N\
December on draft paper / N\
Monday 11 Cabinet%om'ae s draft Bill
December Bill introduced ™
FlcstReadmg
Ezg;s':szrm Re;?e&ed toSelect
(Zofhmrttee [
Treasury Report on policy & O\
Friday 15 reforms finalised and /(’ \\\ /“/>\\\\
December provided to Minister for /. V ‘ N
Christmas reading O\
-} Select Committee-,
Ezzz:fgelg ~ \s ) con&der*s%%ﬂs for
b ) submfsSI L’L
Draft the policy Cabinet -
January 2018 paper for uyégn( \ohcy / nalyse\ybm/ssmns
changesA D) ) \
Cabln ay(y urgent [ f- \\/
poIi rhaps & \
End of January subjecﬂo |Ce on m||7(op N ,,,,/

2018

detailed design — but@@s\ $

(agreed-at Cabinet) D
) F’%O/séglns drafnng \>
< <] s0p mtroducedésép\a >
~N “_|-February
/\\ ~_ any later than halfway
Februar /2§1B \\ / through the gTea/ ommittee | Select committee process
707 | (end ofFeb) andthe SOP
R \ '/ wou)fokno(b/e/fafded into the
N\ v;an\eraggrted back to the
NN House/)\
March 2018 / )
/5 &%kechommlttee report back, Second reading,
April 2018 \ Committee stage, third reading, enactment (TBC

May - Deceﬁnk@/
2018

following advice from MFAT regarding CPTPP timing)

s9(2)(f>(uw

s9(2)(N(iv)

13.

There are some risks to achieving this timetable, particularly for the Phase One work.

However, we consider these risks are manageable with sufficient prioritisation by
officials. Risks include the integration of the wider OIA changes into the Select
Committee process for the Overseas Investment Amendment Bill. Our aim will be to
have the Supplementary Order Paper (SOP) ready for release by mid-February so that
there will be some opportunity for public consultation through the Committee (whether
written or oral submissions). This means we will need to obtain Cabinet decisions early
in the year (noting the Cabinet schedule for 2018 has not yet been released) and will
need to work closely with PCO to enable timely drafting of the SOP.

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform
RESTRICTED
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14. The following sections of this report consider the overarching objectives of wider OIA
reform and the specific policy content in each phase of work.

Overarching objectives of OIA reform

15. Over the parliamentary term, we consider there is merit in fundamental reforms to the
OIA regime which would enhance New Zealanders weIIbeing

v &

S
IIB@{ng for New

16.  The overarching aim of both phases of work will be to %prove t
e foreign investments,

Zealanders by ensuring the OIA regime cap res the appropri

and efficiently and effectively screens those inve tments. /’jj
Phase One: amendments to OIA déir{l\}@m of ‘ sen@g

17. As discussed above, while thg&%‘@does noﬁ‘%ﬁ&/restnct our ability to amend the

criteria applied in assessing tr: ons und rﬁﬁ
\>

s6(a) and s9(2)(h)
rl@vmc are likely to require amendment of OIA
o) proval, will proceed urgently as part of the
phase one worJ< tequgd to be u en prior to CPTPP coming into force. This
: ture (if not already screened), forestry cutting

18. There are three po}e t

rights
Adding mon
19. We nd that 3{0% concerns about overseas investment in infrastructure

ics, and that you would like to apply a screening criteria to
ave signalled relevant sectors are:

@\m poly ch i
it-foreign mteres’c N\

a The thre S(Water storage or reticulation networks, and stormwater or sewage
dlspos

b , lines and buildings and public roads where the road or rail link has
t monopoly characteristics and poor substitutes.

c P\}bﬁfyhospltal land or buildings
d State school land or buildings
e lIrrigation water storage or reticulation networks
f Electricity distribution businesses (EDBs)
g Airports and Seaports
20. We wish to confirm your final views on which sectors to include in the scope of the OIA

because, as noted earlier,
s9(2)(h)

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 9
RESTRICTED
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To inform your final decision on which infrastructure sectors to include, we have
described the potential costs and benefits of limiting foreign investment across the
sectors of concern in Table 1, Appendix Two. Potential costs and benefits vary:

a For three-waters and rail, the impacts would be negligible because there is currently
no foreign investment;

b For roads, schools, and hospitals, foreign investment is limited to a very small
number of Public-Private Partnerships (PPPs). The impacts of reduced foreign
investment are therefore likely to be more limited, but reduced competition would
increase the risk of more expensive contracts for the C , reduced inéiltion,
and reduced service quality. It would not lead to gre d tic ownership-of

assets (because the Crown retains ownership of w

arrangements); & N
N\ >
¢ For irrigation, schemes are mostly farmer cooperative-owned erefb{é the impact is
likely to be limited, however where non-farmer equity is sought;-reducing foreign

investment (and therefore the potential of more-béneficial commercial terms) may
. ) / 5 >
lead to higher water prices for farme gf / LN
) )
d The overall costs and benefits of re dﬁc‘@}i\ reign i %t in electricity distribution
businesses (EDBs), airports, and orts are less . There may be benefit in

reducing foreign investment where there are concerns that foreign investors are
subsidised by foreign governme e\épreventi rmestic investors from competing

on a level playing field), bu Ve a;‘e unable th ent on the extent of this risk.
- N\

You have previously indic
infrastructure investm
percent or more of an.i

s9(2)(h)

Q;‘a\you wish t /eXpIo}e}applying a screening regime to any
-$10 million;-or where an investment equates to 25

cture entity. s

Finally, w @ and part of your.concern over monopoly infrastructure relates to the
i of moriopoly r ts. Tréaéury officials have not had time to fully assess the

effici of the regulatory regimes in depth — including Part 4 of the Commerce Act —
how are not éWFeWeasons to presume there are inefficiencies. If, however,

ou do e concerl ‘;\yvvé\would be interested in discussing them with you. The most
icient' way of addressing them could be by exploring the efficiency of the regulatory
regimes the él\ves; ?;afher than through the Overseas Investment Act, because this
could targe %ob’fem more effectively.

hts

Forestry cutti

24,

25.

N4
We‘/q/n\dgrs\tand there are concerns about the sale of forestry ‘cutting rights’ which are
curkentl\y not screened by the OIA (unless the cutting rights are worth over $100m, and
therefore covered by the significant business assets test).
s6(a)

s9(2)(h)

s9(2)(h) s6(a) and s9(2)(h)
s6(a) and s9(2)(h)

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 10
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26. In light of the above, we consider that it would be beneficial for you to meet with your
Ministerial colleagues with an interest in forestry and cutting rights (such as Ministers
Sage and Jones) to discuss and confirm policy priorities.

Phase two: amendments to OIA criteria and other changes

Screening Criteria Changes

27.

28.

29.

30. This p WI|| take some time and we do not recommend you undertake it prior
to the |n o force of the CPTPP. As outlined previously,

——

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 11
RESTRICTED
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31.  We understand that the Government is interested in implementing a foreign ownership
register. MFAT advises that this does not need to be implemented prior to CPTPP
entering in to force.

There are a number of options for implementing the regi there are d number of

policy questions which will need to be worked through before‘récommendations-are
provided to you.
/2 )

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 12
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Clarification questions

43. We are meeting with you on Wednesday morning to discuss this report. We would like
to use part of this meeting to clarify your current policy position on overseas investment
policy. To help this, we have framed some questions below for you to consider:

s9(2)(N(iv)
Sensitive land | ¢« Are you comfortable with \m§ensure tﬁex\rlgyt/ kinds of
category changes transactions are captured byt ensitive Iand\c§éfegory being

undertaken on the accele;afé‘d track?
Objectives e Are you comfortable wi objectives l/eco\ %nded for this work?

Are there any other/ob ct you wa@i\r{fﬂmaﬁs to consider?
Monopoly . vant officials o\%ke changes to the
infrastructure tment-Actin?

N
I ended)

rkland lines Idings
@Mc roadﬂsi@gﬁways and local roads)
(¢ /;\\\ blic h@s arid schools
\Vé// Irrigation

o\ V orts
\? "
enefits from increasing Overseas Investment screening do

want to focus on, and what costs do you want to avoid?

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 14
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Appendix One N

Table 1: Foreign investment by sector, and implications for limiting foreign investment -

Sector Description of foreign Extent captured by Possiblé{w of @:?Ie costs of Possible alternatives to
in \Y

investment current OlIA prev reign ting foreign attain same benefits
inv t \q stment

Three- » No foreign investment * s6(a) and s9(2)(h) ﬁ‘/A N/A
waters « Under the Local

(Potable, Government Act (LGA), \

waste, and | local authorities cannot

storm divest ownership to any

water) private entity.

e Three-waters assets
developed by Crown
Infrastructure Partnerships

are Crown owned, and - NS
local Councils have the S
option to buy the N\
infrastructure back in the

future. Currently, the LGA
prevents foreign-
ownership.

!/
Y

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform Page 15
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Railland, |e No foreign investment | 's6(a) and s9(2)(h) [If government /egge% >[7f governmer Hegfsféted to |e Do nothing. Any future
lines and ¢ The NZ Railways to prevent future prevent futu ernments assessment of the optimal
buildings Corporation and KiwiRail governments fr m floati from fi iwirail] ownership structure of below-
are state-owned. Kiwirail] O o Futlre- rnments would track infrastructure could
« Foreign investment could e There wo o /be" strained from consider the facts at the time,
only materialise if the impact s ering all available and consider multiple options
government of the day arrangem Bw i;pshlp options in the without being constrained.
chose to float Kiwirail. %/ %zm of a review.
R If Kiwirail were floated,
> arred foreign investment
\ would not reduce the risk of
track underinvestment
(because domestic investors
would exhibit the same
profit-seeking behaviours).
o |f Kiwirail were floated, the
Yo, price of shares would be
*\V /)\> lower because of reduced
>~/ investor demand (which
V s would lower the fiscal
returns).
Public e There are two roading . RoadWs are likely to {@omestic investors would |e Significant risk that large ¢ Ministers can already decide
roads PPP arrangements: fdll under.the ‘significant receive PPP profits (but PPP arrangements cannot on the merits of a PPP
(State ¢ Transmission Gully ness assets W would also own the be executed because of a arrangements on a case-by-
highways Expressway is worth $850 e mvestmé;mn@ to- corresponding PPP risks, | lack of large domestic case basis: if Ministers have
and local million. The three J| | date‘are over including payment investors (could be concerns over foreign
roads) financiers are based in (whlch is theC penalties for poor service | particularly problematic for investment, they can choose

Australia, New Zealand,
and the UK.

e Puhoi-Warkworth is worth
over $700 million. The
three financiers are based
in New Zealand (3) and
Spain (1).

hreshold, : Ith\ou hth|s is
hlgher§

\//

delivery).

Auckland and regional
growth).

Higher PPP costs, lower
innovation, and poorer
service delivery through
reduced competition (the
domestic market is shallow).

either not to go ahead with a
PPP arrangement, or
challenge the chosen PPP
consortium.

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform
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Public e There are no examples of |e School PPP contracts ¢ Domestic investors‘wou >§|gn|f|can ris J;t’lat/rarge ¢ Ministers can already decide
hospitals foreign investment in worth over $200m would receive PPP profi PPP arran nts cannot on the merits of a PPP
and public hospitals. fall under the ‘significant would also ow RPP ted because of a arrangements on a case-by-
schools ¢ There are 3 school PPP business assets’ test. risks, including’payment domestic case basis: if Ministers have
contracts, representing penalties “sefvice concerns over foreign
‘bundles’ of several delivery o P costs and lower | investment, they can choose
schools, worth several \ser\fpe delivery through to either not to go ahead with
hundred million. %g?uced competition (the a PPP arrangement, or
e E.g. one of the bundles is domestic market is fairly challenge the chosen PPP
worth $220 million for six shallow). consortium.
schools. ShapEd was
selected as the preferred
bidder early this year (the
equity provider is New
Zealand based).
Irrigation e The majority of irrigation * s6(a) and s9(2)(h) ¢ Risk eventual water price is |s Continue with the status quo:

schemes are owned and

run by New Zealand-based

farmer cooperatives.

e Schemes vary in value,
from tens of millions to
several hundred million.

mestlc
ent would be
] y New Zealand
“investors (though it will
lead to an increase in
rmer-owned schemes:
under the status quo,
that option is always fully
exhausted by farmer
cooperatives anyway).

higher for farmers
(constrained equity market
would lead to tougher
commercial demands —
including the water price —
from investors).

o No reason to presume
domestic investors would
have more aligned interests
with New Zealand farmers
(foreign and domestic
investors are profit-
maximising alike).

farmers (i.e. the users of the
schemes) are the most well-
placed to determine their
needs, and can trade off the
various commercial terms
offered by potential investors
(including final water price).

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform
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Electricity
Distribution
Businesses
(EDBs)

The majority of ELBs are
trust-owned (the trusts
hold shares on behalf of
their beneficiaries, which in
most cases is electricity
consumers).

The largest is worth about
$2 billion.

Some are public listed
companies. For example,
Wellington Electricity Lines
Limited, which is worth
over $500 million. It is
owned by the Cheung
Kong group listed on the
Hong Kong Stock
Exchange.

Approximately 13 EDBs
are worth less than $200
million

e Where ELB assets are
valued at over $200m (or
higher for Australia), the
‘significant business
assets’ test would apply
even under CPTPP.

e Where there are
concerns that for
investors are
it would re-|

playing fi
domesti

(we

Unclear herthé
domestlc tis deep
o invest at the

\cqmgames invested, there is

%reason to presume
domestic investors would

ave more aligned interests

with New Zealanders
(foreign and domestic
investors are profit-
maximising alike).

¢ Do nothing, because the

majority of ELBs are trust-
owned. However, this would
not address the minority of

ELBs with foreign ownership.

T2017/2551: Overseas Investment Act 2005 — Process for Further Reform
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Airports o Of the four international e Several airports (e.g. ¢ Any future floating of }Fﬁeduced éf%:;g{id] for ¢ Do nothing, because none of

airports, only Auckland Auckland) are on sensitive | Council shares wé?lci@ airport sha Id drive the major international
and Queenstown has any land, and trigger the ici e§tors. downt leading to a airports have maijority foreign
foreign investment: ‘substantial identifiable e ) lowerTeturn to councils if ownership.

¢ Auckland is owned by benefits’ test. gn7 ide to float shares
Auckland International o Lk r~how domestic
Airports Limited (AIAL), of \myes)ors would have more
which foreign investors %ned interests with New
hold about 40 percent of Zealanders (foreign and
the shares. domestic investors are

o Wellington is owned by profit-maximising alike).
Infratil (NZ-based but
classified as an overseas .
person) and Wellington ~\
City Council. Q )

e Christchurch is owned by
the council and the central /;;,
government. *\i/—)\>

¢ Queenstown is owned by ¢ f,/
Auckland Airport >, 7

Seaports The largest ports in the e Ports‘are " likely to Ee\\»@p/'future floating of e Reduced competition for ¢ Do nothing, because none of

country are majority-local
council owned:

o Port of Auckland is owned
by Auckland Council

e Port of Tauranga is
majority-owned by the
local council

o Lyttelton Port Company is
100 percent owned by
Christchurch City Council.

t»- and, and

§§ouncil shares would go
to domestic investors.

o Where there are
concerns that foreign
investors are subsidised,
it would re-level the
playing field with
domestic investors (we
do not know the extent of
this risk).

port shares would drive
down the price, leading to a
lower return to councils if
they decide to float shares.
¢ Unclear how domestic
investors would have more
aligned interests with New
Zealanders (foreign and
domestic investors are
profit-maximising alike).

the major ports have majority
foreign ownership.
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Reference:  T2017/2766 File No. IM-5-3 U " ]

THE TREASURY
Date: 6 December 2017 Kaitohutohu ﬁiupuna Rawa
To: Associate Minister of Finance (Hon David Parker)

‘\\ j \‘1
Deadline: None /

% &\7
ructure

and Monopoly Rents

T
Purpose x |

N is of monopoly rents related
s was discussed when you met

2. Before Christmas rbvide a(/r’ h detailed recommendations for

managing ovens’ga}s\ tment i '\\féstpﬁcture. Our analysis indicates that the
risk of overs \g\\sin/vj?tors extr monopoly rents is not likely to be a major
driver for cha:‘l?@\és}t the O % estment Act (OIA). The report will reflect a

rsea
wider r@ tional in@ ors.

3. W, erstand a\% have concerns about overseas investment in
ﬁrg@s ructurqupoly characteristics. You have signalled relevant sectors
three- ‘té@,ﬂ\al ways and roads, public hospitals and state schools,
C ~iéfr(y distribution businesses (EDBs), airports and seaports.

N\ _
Aide Memoire: Overseas Investr@%t/ 2005 - In

1. This Aide Memoire provide
to overseas investment in i
with officials on Wedn dax

already requires screening for overseas investment in most

infre ture investments, although it does not necessarily do so for ‘monopoly
fe‘@%purposes. Most infrastructure sectors involve networks valued over $200m
(Rﬁoposed threshold for screening overseas investment under the
Comprehensive and Progressive Agreement for the Trans-Pacific Partnership
(CPTPP)). Networks valued at less than $200m generally include sensitive land,
with the main exception being small electricity distribution networks.

Treasury:3887854v1 RESTRICTED 1
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Potential for monopoly rents

5. You have previously indicated an interest in using the OIA regime to manage
overseas investment in sectors that where Part 4 of the Commerce Act may
apply. This interest relates to the potential scale of regulated returns provided for
under Part 4 of the Commerce Act, to manage the risks of underinvestment in
infrastructure.

6. With these concerns in mind, we have further considered the potential s of
investor returns for infrastructure sectors. This includes wider factors Jimiting
monopoly rents for each infrastructure sector, as as. reg ulation\of\ 'hvésfor
returns under Part 4 of the Commerce Act. This'is further explainéd;vb\eo/m/

NS

- N

7.  Of the infrastructure sectors initially identified, only the al\e’ct‘rﬁt distribution
sector is subject to prescriptive me s" nder Pa e Commerce Act that
regulate investor returns. \ )

8. Inthe electricity distribution hé Commerce Commission adjusts regulated
investor returns so they ar% inally hi f e Commerce Commission’s
mid-point estimation of the co t of capital—>

- 7
9.  In establishing an

iate rate of in
Commission takes

infrastructure. If the regulatory
below the hardle fate used by’

Electricity distribution sector

Q2
returns, the Commerce

( of un rinves nent can be large. Adjusting regulated investor
returns (so they are marginally higher than the Commerce Commission’s mid-
stimat}oq ost of capital) assists to mitigate this risk.

—~
[«

N

\e\licé/bommission has become more comfortable with the precision
it has reduced the magnitude of the adjustment for the electricity
distr ector. As a result, the scale of investor returns above the estimated
c apital is not considered to be substantial. Consequently, we do not

¢ ﬁsﬁie hat the scale of investor returns under Part 4 regulation should be a

&eq@ﬁinant driver for changes to the OIA.

10. AstheC

Other infrastructure sectors

11.  Price-quality regulation under Part 4 of the Commerce Act does not apply to the
other infrastructure sectors identified. In those sectors, the potential for overseas
investors extracting significant monopoly rents is limited. This is due to a
combination of factors limiting overseas investment, and factors limiting
monopoly rents. The table below sets out these factors (with further detail in
Appendix One).

Treasury:3887854v1 RESTRICTED 2
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Limitations on monopoly rents associated with overseas investment in infrastructure

Sector

Factors limiting overseas
investment

Factors limiting monopoly
rents

Three-waters

Local Government Act restricts
ownership to councils.

As a backstop, Government can
apply economic regulation under
Part 4 of the Commerce Act.

Railways and
roads

Crown-owned.

As a backstop, Governm can
apply mic regulati der
Par the Commerce/Act.

Public hospitals

Crown-owned.

top, G vem\m t can

and state a I onomic r a‘n9n under
schools ‘ P of the QQm r*ée Act.
Irrigation Irrigation schemes are gene %\ Prlcmg un uture non-
farmer-controlled. ~|-farmer o h me is
expected to be contractually
ne “between farmers and
i rs:
(As-a backstop, Government can
-economic regulation under
4 of the Commerce Act.
Seaports Generally c \@ompetition between ports
than P ‘ exists.
46% As a backstop, Government can
/(/7\ apply economic regulation under
\_ ) Part 4 of the Commerce Act.
Airports \A@c‘f@ﬁd Wellingto Auckland, Wellington and
%enstown Christchurch airports subject to
i? information disclosure to monitor
hristc rport and regional | pricing under Part 4 of the
alrpoﬂs%erally council-or | Commerce Act. The
R co c} \;)Wn -owned. Government could also subject
< Ny % airports to negotiate/arbitrate or
<\ price-quality regulation under
Part 4 of the Commerce Act.
Electricity é@nerally owned by councils or | All 29 EDBs are subject to
distributi consumer trusts (other than information disclosure regulation
busmeﬁses\ Wellington Electricity and under Part 4 of the Commerce
(EDB \\\ Powerco). Auckland-based Act. Seventeen EDBs that are

Vector is 75.4% owned by the
Entrust Community Trust so is a
New Zealand-controlled
company.

deemed not to be consumer-
owned are also subject to price-
quality regulation.

Treasury:3887854v1
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Wider objectives and next steps

~ o vith,detailed recommendations for
managing overse vestm ini ucture. Recommendations will be

assessed agai

Treasury:3887854v1 RESTRICTED 4
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nt in |I® ture

Sector

Factors limiting overseas investment

Three-waters |®

No private investment; local government own three- %
Under the Local Government Act 2002, local autho i
cannot divest ownership or other interest in a water's

except to another local government organisati
Local authorities may enter into contracts for o)
water services, however: J/
e They cannot be for longer than 35 y: -
e The local authority must continue t

responsible for providing the wa ;and
e The local authority must retain_ er pric ang\
policy related to the delivery/of cbﬁv r services. /3 N

/Fﬁ\@ﬁmntmg monopoly rents
() . .

Roads e Local government own and o ei‘at? cal roads, e  Government can apply economic regulation under Part 4 of
e NZTA own and operate na’ungj/hr ways. % the Commerce Act.
e Private investment in ro g'is very low: t% two
public-private partnerships (PPPs) worth $8 i
$700 million. Both have New Zealand and inter! tlonal
investors. PPP ar s do not pm\onopoly rents.
e Under PPPs, ov@? of the assé\s\/ s in the public
sector. N
Rail e No private i v%Stmeynt owned-by e  Government can apply economic regulation under Part 4 of
e Infrastructure d by Klwﬂ% il, %an owned by NZ the Commerce Act.
Railways Corp (both state@\Qn\ %terprlses)
Social e Owned by Crown. e  Government can apply economic regulation under Part 4 of
infrastructure No examples of private invéstment in public hospitals. the Commerce Act.

(public schools ¢

and hospitals)

There are three school'F contracts, representing ‘bundles’
of several schop’fs orth several hundred million. PPP
arrangements %ﬂj}:\qrvide monopoly rents.

Under PPPs, rship of the assets remains in the public
sector.

Treasury:3887854v1
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<\
)

N

Sector Factors limiting overseas investment Factors<\\(}n§ monopoly rents
Seaports Maijority local council owned. &\ Government aN ly economic regulation under Part 4 of
Three biggest ports: —_the Commerc xct—The Commerce Commission has looked
e Port of Auckland is owned by Auckland Council. at compe tit \is s in the port sector from time to time, but
e Lyttelton Port Company is owned by Christchurch City- has gene Ny concluded there is currently sufficient regional
Council. . \ comp i e’(@een ports. In recent years, the Commission
e Port of Tauranga is majority-owned by the regi ) has looked-into complaints about Eastland Port that has
council (46% publicly listed). a change of behaviour, thereby negating the need
@Ra fopmal inquiry under Part 4 of the Commerce Act.
Airports Auckland and Queenstown are 40% overse \@\@ned \:@Iand, Christchurch and Wellington International Airports
Wellington is owned by council and Infratil (¢ ified as ‘ currently subject to information disclosure regulation.
overseas). ~ \ N e Commission reviews the airports’ pricing decisions and
Others are owned by councils or co efnment jo J/nt y provides a public report analysing and summarising the
ventures. ( \ proposed prices.
yavh \ / e At any time, the Commission can initiate an inquiry into
i\f/) > whether a stronger form of regulation such as
>~/ ] negotiate/arbitrate regulation or price-quality regulation is
VL - warranted.
Electricity 29 EDBs generally co i N}vned counci W’éts). e All EDBs are subject to information disclosure regulation
distribution Wellington Electricity an rco are overseas pwned. under Part 4 of the Commerce Act. This includes the
businesses Vector is 24.6% o g@ ned. Commus;npn publishing regular reports analysing and
§ z ) summarising EDB performance.
(EDBs) - < \\// e In addition, 17 EDBs that are not deemed to be consumer
y \ - owned are subject to price-quality regulation that is designed
7 to mimic the effects seen in competitive markets so that
\ L /\ consumers benefit in the long term. The Commission sets a
\\/ maximum allowable revenue that effectively regulates the
rate of return that an EDB can earn.
Irrigation Predominantly farm e  Government can apply economic regulation under Part 4 of

As a private asset,
contractual arrang eh\
monopoly rents\ ‘ )

e paid by farmers is dictated by
Farmer ownership prevents

the Commerce Act.

Treasury:3887854v1
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THE TREASURY

Kaitohutohu ]\aupnpil Rawa

Treasury Report: Overseas Investment Act 2005 Review - Pre CPTPP
Policy Decisions

~
\\J

Date: 15 December 2017 Report No: T201 7/27/@4 7

File Number:  IM-5-3

- S
- @ ©)
Action Sought =/

Action @u%\ - Deadline

Associate Minister of Finance AgreSWhanges b’ 7 19 December 2017

(Hon David Parker) sho ade befor

“at your meeting with

officia .00am on Tuesday 19
\Qecember.
~ % _
Contac<f%r lephone Discussion (if required)
Name Telephone 1st Contact
Daniel Lawrey %\?Analyst International |s9(2)(k) N/A
(mob)
Thomas Parr& Team Leader, International s9(2)(a) v
(mob)

Actions for the Minister’s Office Staff (if required)

Return the signed report to Treasury.

Refer a copy of report to Minister for Infrastructure, Minister for Land Information, and Minister of Transport.
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Enclosure: No
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Treasury Report: Overseas Investment Act 2005 Review - Pre
CPTPP Policy Decisions

Executive Summary

This report seeks your decisions on $9()(h) o,
s9(2)(h) screening under the~Ove s Investment Act 2005

(OIA). The scope of this report includes overseas inv%{@émaller ﬁhnsziLbe‘strategic

economic value, infrastructure, and s9(2)()(iv) A's parate report
[T2017/2836] seeks decisions on how to manage fo;es\try c deN 1e OlA.
ey

ing right

Q=
You have previously agreed that officials will u%\awder OlAreview in two phases:
< LN
A\

. Phase One: Captures any changes tothe | at nee %&iﬁblace prior to the
Comprehensive and Progressive Agr ent for the a% ific Partnership

(CPTPP). s9(2)(h)
s9@2)(h) ® @
AN

. Phase Two: Captures o c—*%blicy chang 3;6\t,h)§\§:f>TPP which are not constrained by

CPTPP timing. s9(2)(f)

s9(OW) - N
N

/
f

(N ,,
We understand you have-concerns a faining benefits from New Zealand ownership of
small firms, which ;:awhé}{\clalua le-int tual property or international relationships. If

orce, the fina\ﬁ%ﬁtﬁ/r sholds, which define significant business assets
s fixed at $2‘Ov> for many countries. sg(a) and s9(2)(h)

szmiv)
S

/ \\\/

covered by the
s6(a) and s9(2)
s6(a) and s9
s9(2)(N)(iv,

(¢ -

For infrastructure, you have raised concerns about monopoly profits flowing offshore. You
have also-noted I§ \ﬂwjat when capital is scarce, overseas owners may face reduced
investment ince ag?&jséompared to a domestic infrastructure owner. We have considered
these concer @ Qﬁg ide the role that foreign capital plays in achieving economic growth
and social eing, particularly because New Zealand’s domestic investment needs
outstrip tryefr 'dngl savings available for investment.
SN\

In generék,Sj’ ificant overseas investment in infrastructure is already subject to screening
under the OIA because it involves sensitive land or significant business assets. In this
report, we have divided infrastructure sectors into three thematic groups:

. Group One — Sectors that could be addressed s6(a), s9(2)(h)  comprises railways,
public roads, electricity transmission, social infrastructure (public hospitals and state
schools), three-waters and irrigation. s9(2)(h)

s9(2)(h)

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 3
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. Group Two - Sectors the OIA covers currently: comprises seaports, oil refining and
telecommunications (fibre). Under the status quo, the OIA covers all existing firms in
these sectors.

. Group Three — Sectors the OIA partially covers: comprises airports, electricity
distribution businesses, and gas transmission and distribution. The OIA covers larger
firms in these sectors (with assets over $200m) and would cover smaller firms if they
hold sensitive land. However, if you wish to ensure the OIA covers smaller firms in

these sectors, s6(a) and s9(2)(h) )
s6(a) and s9(2)(h) E% &
A§\ (8 <

$6(a) and s9(2)(h) &s/ \/
&S
S A@
\wg

Q

/\
s9(2)(f)(iv) é §

(N N

Although we do not re/ ﬁf\ﬁqer)zd/ any (}ﬁar/k S JfOr the sectors covered in this report, the
s6(a) and s9(2)(h) I~ O
If you d|d w1§h 10 extend/thé\c verage of the OIA by s9@2)(h)

s9(2)(h) |dent|f|eq\lq w_the Government can take forward the necessary
changes to the reéime Speci H}/we can prepare a paper for you to take to Cabinet
in late Janu le the overnment to introduce a Supplementary Order Paper during

the seIec%@gh\ stage of | eyerseaslnvestment Amendment Bill.

\

N / O\ “\ ~
SO LD\ SO\
AN Y — N\
AN [~ N
\\> \ \ - \V/
Recommended Ac“ﬂQrf

We recomme/nﬁft)‘rqyou

a noteyou\\ave previously agreed that officials will undertake a wider Overseas
Investment Act (OIA) reform programme in two phases [T2017/2551 refers]:

i Phase One: captures any changes to the OIA that need to be in place prior to the
Comprehensive and Progressive Agreement for the Trans-Pacific Partnership
(CPTPP)

ii. Phase Two: captures other policy changes to the OIA, not constrained by CPTPP
timing

b note we are providing a separate report on screening forestry rights under the OIA
[T2017/2836]

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 4
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Smaller firms with strategic economic value

¢ note we understand you have concerns about retaining benefits from New Zealand
ownership of small firms with strategic economic value, which may hold valuable
intellectual property or international relationships

d s6(a) and s9(2)(h)

e note officials are undertaking work outside of the OIA to su smaller N@Iand
firms to grow and leverage intellectual property

( \
Infrastructure X0 /
(\
f note we understand you have concerns about overseas investrr \g nfrastructure,
gffs)zore andp tenti

which relate to potential monopoly rents flowi reduced
investment incentives when capital is scarce

g  s9)(h)

s6(a)

h  s9@)h)

i note the OIA cover ing firms_in tﬁwo owing sectors: seaports, oil refining, and

local fibre companl  providing ult
N / S

~/
i note the Ol ( Jarge firms witt ets over $200m, but may not cover smaller
firms withi fo\l wing sec{w"""""orts, electricity distribution, and gas transmission
and dlstrlbm@

chan MIA should be made to cover:

\\V/

—

Agree/ D/%

b. w distribution
Agree/% ree

C. \Gaé transmission and distribution

Agree/ Disagree

s6(a), s9(2)()(iv), s9(2)(h)

| s6(a), s9(2)(N(iv). s9(2)(h)

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 5
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-

Agree/ Disagree
o

Agree/ Disagree
p
q

Minister of Transport

Referred/ Not Referred

Team Leader, |

Hon David Park %
Associate Mi of Finance

Thomas Parry ; ;
na
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Treasury Report: Overseas Investment Act 2005 Review - Pre

CPTPP Policy Decisions

Purpose of report

1.

This report seeks your decisions s9(2)(h)

s9(2)(h) investment screening under the Overseas Inv
changes would be in addition to restrictions on oversea
land in New Zealand.

Act 2005 (%hese
urchas{r}@r{gs ntial

\;\\—//

We understand there are concerns about overse%t rs acquirin étry ‘cutting
rights’. A separate report [T2017/2836] seeks e@smn on how e;mg\agz cutting
rights under the OIA. O

This report covers the following:

a Smaller firms with strategic ec

\ )
b Infrastructure ;

i Approach to asseé@o ential O
i Assessment f%otentlal OlAc %ng\\/
iii Legslah@lﬁmntatlon &

¢ s6@) s9(2)(f)(n@ Q\ %

d Next s e&s
of the@wyseas Investment Act 2005

OlA, beyond'r ons on overseas buyers purchasing residential land

T2017/2551 refers]) $9(2)(h)
s9(2)(h) 3%\}

In resp%to that report, you agreed that officials will undertake a wider OIA reform
progjra{Q in two phases:

a Phése One: Captures any changes to the OIA needing to be in place prior to the
CPTPP. s9(2)(h)

s9(2)(h)

@mber %4 cfed a report to you covering the process for further reform
i
[

b Phase Two: Captures other policy changes to the OIA, not constrained by
CPTPP timing. s9(2)(f)(iv)
s9(2)(f)(iv)

This report seeks your decisions on any amendments to the categories of the OIA pre-
CPTPP (Phase One).

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 7
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7. If you do wish to make further amendments to the OIA in response to this report, you

have previously agreed that the legislative vehicle would be a Supplementary Order
Paper included as part of the current Overseas Investment Amendment Bill.

8.  s9)M(v)

Opportunity/Problem Definition @ /(7 y

T/

9.  The purpose of the OIA is to acknowledge that it }\4@%; for oversons to
own or control sensitive New Zealand assets. t\does by req% erseas
investments in those assets to meet criteria forconsent, and by imposing conditions on
the overseas investment. @7 b%

10. You have concerns that there may be a%% : \s%
regime that mean some sensitive N 5

through the OIA mechanisms. Thi
overseas investment in areas t

11. The following sections of this

for each of these areas. -
SEER
(N

Policy objectives O )
N~

Living Standards Fr

e D
12. In approa @ tential chan &Ehe OIA, we have considered the Treasury’s Living

Frameéwork. L r this framework, the overall goal is to support New

cal) capital. The capitals are interdependent and work
ing.

% The Four Capitals

beirig relies on the growth, distribution, and sustainability of the Four Capitals. The Capitals are interdependent and

': Ibeing.
o o a ey =
h Naturai Capital % E EE I
This encompasses people’s skills, knowledge and
phiysical and mental heafth. These are the things
which enable people to parficipate fully in work, study,

This refers to all aspects of the natural environment
recreation and in socisty more broadhy.

needed to support life and human activity. It includes
land, soil, water, plants and animals, as well as
minerals and energy resources.

#MMR socil Capital é

& | Financial / %
LB l Physical Capital sl

This includes things like houses, roads, buldings,
hospitals, factories, equipment and nvestments.
These are the things which make up the country’s
physical and financial assets which hawve a direct role
in suppaorting incomes and material living conditions.

g

This describes the norms and values that underpin
society. it incudes things ke frust, the rule of law,

the Crown-Maor relafionship, cuttural identity, and
the connections between people and communities.

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 8
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13. From an economic perspective that focuses on competition and free markets, there are
benefits from minimising restrictions on overseas investment. Targeted restrictions
may be appropriate to address specific economic risks.

14. From a wider social capital perspective, overseas investment may impact on our
cultural identity (for example, Maori view water as a taonga), as well as connections
between firms and individuals in New Zealand’s society. s9(2)(f)(iv)

s9(2)(A(iv)

The role of foreign capital in the New Zealand economy %
15. Foreign capital plays a role in achieving economic gr ocial wellbe|
allows domestic investment to exceed domestic sa is highty-i \o@ant in

New Zealand because our domestic investment istently outé\trf) ‘the national
savings available for mvestment In 2015, forelgn inv ent w oveﬁ@) 00 billion

control over the

16. Foreign equity (rather than debt) provides'f wners W|th \
firm, which has been shown to have p acts lik gd productivity and
spill-over benefits. It can raise some iss es hough, s iome bias' effects, which
shows that domestic saving and ca 'aa/ket deve t are also important.

17. Ininfrastructure, foreign capital
gas, oil and public- prlvate pa
important in irrigation.

Policy objectives

\ as}r‘ mework, we have identified four specific
policy objectives for” thg wider ov investment work. These objectives are

designed to urﬁ%/pu{ar{y propose: ges across both Phase One (immediate pre-
CPTPP changes Phase < (f(iv) of the
reform wo

18.  Within the contex’wfﬁ

19. tives ar at ehanges to the OIA should ensure that the regime:

open business environment

%
c Is fi ose being robust, simple, and providing certainty to investors, and

ent with international obligations, including Free Trade Agreements and
/fc tments at the World Trade Organisation.

\ \
/

Smaller firms with strategic economic value

Concerns about smaller firms

20. We understand you have concerns about overseas investment in smaller firms with
strategic economic value to New Zealand. Some small firms may own strategically
valuable intellectual property (IP) and create the potential for further spill-over
economic activity. They may have also developed strategically valuable international
relationships, enabling access to overseas markets, which may be difficult to replicate if
the firm was acquired by overseas interests.
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21.  While smaller firms have specific potential for the New Zealand economy, considering
them within the context of New Zealand’s long-term economic challenges is helpful.
Large firms are under-represented in our economy. Larger firms tend to be more
research and development intensive, more international, more productive, and due to
their size, employ more people. One of our long-term objectives is to grow more of
these firms.

22. Overseas investment plays an important role in meeting this objective. It provides
capital and access to international management skills necessary for smaller firms to
grow. Acquisition through overseas investment can provide capital (and free up other
resources such as management and technical expertise) C&Q
further entrepreneurial activity. A challenge for New Ze
entrepreneurs to reinvest and develop a new, larger busi

experiences, and international relationships. & (

23. Moreover, the New Zealand economy may not have th necess skll\s, nternatlonal
exposure and experience, and capital depth tofully-leverage smalli
In such cases, restricting access to overs véstfﬁent could lead fo sub-optimal
outcomes for the New Zealand, and globe é/ ies. In_adt |t\on, here would also be
risks from restricting overseas invest ~or/exampl strP(ent restrictions could
stifle incentives for entrepreneurial acti %;y\/td occur |n<!Qe\ land. It may also create
barriers for emerging firms to inte nﬁo

24. The OIA does not cover invest maIIer frms that may have strategic
economic value for New Zeala up‘less by i in the start-up the overseas

investor acquires an inter st\m sensitive Iaﬂd
25. There would also be p ' i ', 5 with. the OIA defining firms with strategic

economic value. finition would need to be flexible enough to capture firms of
interest, but there(would be a risk of cre mg’ uncertainty and potential regulatory
burden for a brpad range of f|rm .

ities outside the OIA

\\>

26. s9(2)(h)
s9(2) %? %Q If CPTPP comes into force, the
finawp' holds deﬁ(nln ignificant business assets will be fixed at $200 million for

ET untries ) (és/lnvestors from Korea, Chinese Taipei, China and Hong
~The threshold is $501 million for Australia. There are also existing thresholds
ing from 10\meI|on to $50 million under other trade agreements. 's6(a) and s9(2)(h)

s6(a) and s9(

27, 6@ a@(\h?

Restrictions under, é,l\sénd opp

28. The New Zealand Government has a number of initiatives to support New Zealand
businesses to grow and to fully-leverage their IP. Callaghan Innovation and New
Zealand Trade and Enterprise are the Government's main vehicles to provide advice
and support for firms to grow. These agencies provide intensive advice and assistance
to our larger firms. Smaller firms tend to receive advice from Economic Development
Agencies as part of their local government. s9(2)(f)(iv)

s9(2)()(iv)

s6(a) and s9(2)(h)

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 10
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29. If you would like further advice about your levers to grow smaller firms, and how this
effort could be aligned to meet your priorities, we would be happy to discuss with you,
and your officials from the Ministry of Business, Innovation and Employment.

30. s9()(M(v)

Infrastructure: Approach to assessing potential OIA changes

Opportunity/problem definition % \\ )
31.  You have asked for advice on two potential conc& verseas |§s\>ésgn)ent in

infrastructure: \

a Monopoly rents flowing offshore, a

b Reduced investment incentives whei ital is sca%;//i
0

N\
32. We have also considered potential ri \/erseas&
. (o

Monopoly rents flowing offshore

N
’

33. We have provided separate a%%e/ 9n conce Q}@@m to overseas investment in
monopoly infrastructure 201\7/2766 refers]. || sbonse to this advice, you have
indicated you would lik o@{scuss monop 6/ ren further.

34. We understand that-
with monopoly characts

provides regulgted UT/IJrrt/eS with | i
underinvestment., -

critical infrastructure.

conce isﬁout overseas investment in infrastructure
noted that the Commerce Commission
s to invest in order to manage the risk of

35. Our preV|o e conclud% monopoly rent considerations should not be a
predo Ql nt driver for ch\anges to'the OIA’s coverage of infrastructure sectors.

Reduced‘investment /ncenﬁv\/s n capital is scarce

36. n@erstand you egconcerns overseas owners have lower investment incentives

relative to domes{mo ers. You have suggested that investment incentives when
capital is scarce are borne of social influence and trust, and these incentives are
i r is integrated with the local economy, as compared to an overseas

investo

37. Thisco also has linkages with the economic concept of ‘home country bias’
wher&b}/ investors have a natural tendency to be most attracted to investments in their
home market.

38. While social links may in some circumstances encourage investment, a range of
commercial and reputational considerations should encourage offshore investors to
provide ongoing support should a related entity in New Zealand experience distress
and/or require additional capital. The Australian parent banks, for example, provided
significant operational/liquidity support through the global financial crisis, lending
significant sums and acquiring New Zealand mortgages to provide cash flow to their
subsidiaries.

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 11
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Risks of overseas control of critical infrastructure &
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Financial companies are highly geared and require ongoing access to markets. Within
the time available, we have not been able to identify suitable evidence to assess the
relative strength of incentives for overseas versus domestic investors in infrastructure.
While reputational considerations incentivise support for financial subsidiaries, those
incentives may differ for portfolio investors in infrastructure. Notwithstanding this, it
seems reasonable to assume that all investors/owners face commercial incentives to
either restructure debt or to provide additional support, should failing to do so present a
risk of a larger financial loss or damage to their international brand and/or business
reputation.

In the absence of specific evidence about the behaviour of overseas infras@
is factor

investors when capital is scarce, we have not provided significant weight to thi:
when assessing policy options. %

\J)
~_ \ _
< N

41. s9(2)M(v) )
s9(2)(f)(iv) PN This report
elaborates on this matter where it is rele pecific iri\fr@strq ure sector. By
/stemic role in the running
ission network
ise) provides electricity
would have significant
IIlelectricity distribution business
egion is not nationally critical,

‘ pact and could be reasonably
managed. Our analysi the risks of foreign investment to critical
(larger, systemic) ne

s6(a) and s9(2)(h) <&\
=y,
42.

Y &
-

s6(a) and sg(z)(h)w

i i?éétructuréfse
\ (\ <

for which overseas control may be of concern

) . .
‘that the relevant infrastructure sectors for which overseas

43.
cern are:
and public roads
"' infrastructure (public hospitals and state schools)
c \'\I:h/ree-waters (water storage or reticulation networks, and stormwater or sewage
disposal networks)
d Electricity distribution businesses (EDBs)
e Airports
f Seaports, and
g Irrigation (water storage and reticulation).
T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 12
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Approach to assessing potential OIA changes for each se
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We also consider the following sectors share similar attributes, such as monopoly
characteristics or a role as critical infrastructure for the national economy:
a Electricity transmission
b Gas (transmission and distribution)
c Telecommunications (fibre), and

d QOil refining (including fuel transmission).

45. The factors relevant for managing overseas investm structure“ fﬁtei/for each
sector. Restrictions on overseas investment woul ectors in @{if@re\;\t%ays. A
one-size-fits-all approach would not adequately t account theé‘eggﬁérences.
Therefore, the assessment outlined below reflects thematic group\ s forinfrastructure
sectors. Q = =

—

46. The following section sets out our assess
infrastructure sector. This assessmentre
a Existing OIA coverage: Doe fh@ currem}y g he relevant sector?

Existing OIA settings r %s\ ceni | \hégsgas investment if it involves
acquiring an interest in gehs ve land (Sectic or a qualifying overseas
investment in signifi a t Usiness asset ection 13). We have set out below
whether these OIA s cover a éotér king into account the expected
$200m significant'business assets t old). Appendix One also provides more
information on.whether a sect lsxc\rrently covered by the OIA under the
sensitive Iandéate ary, signifi usiness assets category, or both.
)
Generall§,p}4r\ﬁe/w is that-wk sector is already incidentally covered by the
OIA ls\go need t ifically amend the definition of sensitive land to
inclu
%Z?s Could the OIA cover the relevant sector in a way that
tional commitments?
c / objectives: Should the OIA cover the relevant sector, taking into account
\ \pblle objectives?
As set out above, we have identified a set of relevant policy objectives to assess
whether to screen overseas investment in each infrastructure sector. Table One
provides greater detail on this assessment.
T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 13
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d Timing drivers: When would the Government need to make changes to the OIA to
cover the relevant sector, if that was your intention?

Free trade agreements restrict the policy space for infrastruure

47.

Groups of s d interaction with international commitments

49.

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 14
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50. We have therefore divided infrastructure sectors into three thematic groups:
a Group One: Sectors that could be addressed s9(2)(h) The Government
could address overseas investment for these sectors s9(2)(h)
s9(2)(h)

b Group Two: Sectors the OIA covers currently. The OIA currently covers these
sectors. s9(2)(f)(iv)

s9(2)(f)(iv)
c Group Three: Sectors the OIA partially covers. If did wish to ensure the
OIA covers these sectors comprehensively
s9(2)(h)
or reasgms Elesgnbed
below, we do not recommend doing so. (\/

51.  In undertaking this work, we have identified tb%most infrastruct \:} stments within
cre

these sectors that might be of concern a tr{gly captured J‘o ing by the OIA
e<3 he OIA for thgée\s/ectors

regime. Appendix One explains the cov a{;@ th
%/

\\ ‘
Infrastructure: Assessment of popef?n:ai\ A chang{
52. We do not recommend any cﬁa%s pre-CP %xpand the scope of the OIA for

infrastructure sectors. More. s\pe\cmd detalljo frastructure grouping is provided

below. Q )

Group One: Sectors that addressgd@o -CPTPP
/ 7

53. Group One comprlses {él ays, p I;>rc }ads electricity transmission (Transpower New
Zealand) somél mfra(strﬁcture publi pitals and state schools), three-waters, and

54. N\ S %

55. ucing- ny changes for these sectors through the compressed timeframes of the
|mmeg\ate >hase One legislative process could lead to risks to the quality of policy,
legislative drafting and consultation process. If you did wish to take future measures to
address overseas investment in these sectors, progressing measures on a slower
timeframe could mitigate these risks.

56. In general, the OIA covers these sectors currently. In other cases, the Crown owns the
asset so can control their sale, and legislation other than to amend the OIA could be an
option.

57. Appendix One sets out more detail about the potential for overseas investment that
would not be covered by the OIA.
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Group Two: Sectors the OIA covers currently

58. Group Two includes seaports, oil refining (including fuel transmission), and
telecommunications fibre.

59. The OIA covers seaports because any land adjoining the foreshore is classed as
sensitive land.

60. As we noted above, oil refining and fibre telecommunications were not on the list of
infrastructure that you had concerns about. However, we considered these sectors as
they potentially have monopoly characteristics or a role a @i ical infrastru%

61. The OIA covers the Marsden Point Oil Refinery and 1/
plpellne that connects the refmery to the W|r| Oil Termi

re under/grOwd
ucklanéiun(ﬁer/oth the
ory. N (\/

62. The OIA also covers Chorus and the local fibre companies (LFCs) that ovide ultrafast
broadband (fibre), under the significant business assets category.-Furthermore,
[ 1ave an interest in

or any pe(so Ttoh

10% or more of the total voting shares of C . Crown al is also required for a
non-New Zealand national to have an/interest.in mo 9/0 of the voting shares.
There are also some restrictions for<\‘ S relatln&g‘%w ew Zealand nationals
holding interests and for the transfer of network assets

v
63. As these sectors are already sﬁ@)t the O @cussed above, 59(2)(f)(iv)

s9(2)(f)(iv)
;ally cqvei:§Q>

o
64. Group Three comprises airports, eﬂ%ﬁy (‘flstrlbutlon businesses and gas

Group Three: Sectors th

transmission agnd d|sfr|but|on

65. Table On our asse
objectlves W@e |dent|f|ed

66.

nt of potential OIA changes against the policy

OIA c& r f|rms in these sectors through the significant business

67.

4 With the exception of the wholesale and retail trade of bottled water.
s6(a) and s9(2)(h)
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Table One: Costs and Benefits of Incl

Regional airports
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cluded Infrastructure Sectors in the OIA regime

O )

Protect against risk to the economy (economic, social, and security) F:%h\a}e an open business environment Be robust, simple, predictable, and provide certainty to investors
Cost (-) / Benefit (+) Impact / @WI Benefit (+) Impact Cost (-) / Benefit (+) Impact
+ Reduce risks from overseas investor { Low (uncertain): We have not identifi vidence to rcewed increased 4 Low: Not expected to - Increase screening requirements J Low: Expected levels of overseas
incentives when capital is scarce. assess behaviour of overseas invest  capital is ifficulty to invest in NZ be a significant global create more administrative investment are low.
scarce. For airports, competitive pres .g.road / %viation sector. appetite for hurdles (although design of
transport) drive incentives for |Qe§ ent. N D investment in NZ regime could lower this risk).

+ Protect against off-shoring monopoly
profits.

J Low: Regional airports are nSQeg}Ijted as mo \@\

+ Limit security risks associated with
ownership of strategic assets by overseas
persons.

{ Low: Individuals and bt sﬁ%@és would havé%g(ay e

regional transport optio érvice redd d\ verall

security risks a§509| t h form%ment in regional

+ Reduce risk of ‘hollowing out’ of NZ
intellectual property.

airports is I|kely\tC€bé\lvow
{ Low: Low |ﬁt%l/eeﬁ:al/propert\§

- Reduce introduction of global innovation.

{ Low: %@eé@%vels of over\eq\ﬂg\ﬁestment are low.

regional airports.

Electricity Dlstrlbutlon@

[« < J
Protect against risk to the econom%éc@k@mjﬂ, social, and security)

Facilitate an open business environment

Be robust, simple, predictable, and provide certainty to investors

Cost (-) / Benefit (+)

Impact

Cost (-) / Benefit (+)

Impact

Cost (-) / Benefit (+)

Impact

+ Reduce risks from overseas investor
incentives when capital is scarce.

i Cer}ain): We have not identified good evidence to

‘/T\s \ haviour of overseas investors when capital is

\\scad')e For EDBs, monopoly conditions and Commerce Act
regulation provide greater certainty of a return on capital

investments.

+ Protect against off-shoring monopoly
profits.

J Low: We do not estimate there are significant monopoly
profits.

+ Limit security risks associated with
ownership of strategic assets by overseas
persons.

e Medium: EDBs below $200m are important to small
economic centres (particularly the South Island), and cover
large geographic areas. No evidence of threats.

+ Reduce risk of ‘hollowing out’ of NZ
intellectual property.

 Low: Low intellectual property sector.

- Reduce introduction of global innovation.

J Low: Expected levels of overseas investment are low.

- Perceived increased
difficulty to invest in NZ
energy sector.

J Low: Not expected to
be a significant global
appetite for
investment in NZ small
EDBs.

- Increased screening
requirements create more
administrative hurdles
(although design of regime
could lower this risk).

o Medium: OIA amendments to class
land used for electricity distribution as
sensitive land may have consequential
compliance and administration
impacts for EDBs with existing
overseas ownership.

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions
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Protect against risk to the economy (economic, social, and security)

Facilit%@a\i}\opé) business environment

Be robust, simple, predictable, and provide certainty to investors

Cost (-) / Benefit (+)

Impact

Cosw I B\eg fit (+)

Impact

Cost (-) / Benefit (+)

Impact

+ Reduce risks from overseas investor
incentives when capital is scarce.

d Low: GasNet (the gas network for Whanganui)s the!
relevant gas network not covered as a signifi si

asset under the OIA. Therefore, any cha r
expected to have a large impact. /g\

+ Protect against off-shoring monopoly
profits.

{ Low: GasNet (the gas network for
relevant gas network not cover

asset under the OIA. Therefore,
expected to have a large imr?ci\

+ Limit security risks associated with
ownership of strategic assets by overseas
persons.

J Low: GasNet (the gasn t%\ﬂgfor Whangan Qf\
relevant gas networ| ered as a s/gm ica
asset under the Q\ . re, any chwar(égxr

expected to ha(g}‘r pact.

+ Reduce risk of ‘hollowing out’ of NZ
intellectual property.

J Low: Low |<t€ﬂ|éc(alproperty s%

- Reduce global innovation.

{ Low: g/@fpeg\lévels of ove?s\\aém\‘gstment are low.

- Per é’i’\ﬁd%reased

dlff’CbK ) invest in NZ

ihe}y sector.

J Low: Not expected to
be a significant global
appetite for
investment in portion
of the sector that is
not covered by the OIA
currently.

= Increase screening requirements
create more administrative hurdles

(although design of regime could
lower this risk).

o Medium: OIA amendments to
class land used for gas
transmission or distribution as
sensitive land may have
consequential compliance and
administration impacts for gas
firms with existing overseas
ownership.

Irrigation

Protect against risk to the\c>onomy (gc{in\%}mﬁ social, and security)

Facilitate an open business environment

Be robust, simple, predictable, and provide certainty to investors

Cost (-) / Benefit (+)

Impact

Cost (-) / Benefit (+)

Impact

Cost (-) / Benefit (+)

Impact

+ Reduce risks from overseas investor
incentives when capital is scarce.

ertain): We have not identified good evidence to
__assess behaviour of overseas investors when capital is

s

+ Protect against off-shoring of monopoly
profits.

\Lfow Monopoly profits expected to be limited from
farmer ownership or farmers negotiating contractual
prices when a scheme is established.

+ Limit security risks associated with
ownership of strategic assets by overseas
persons.

{ Low: Catchment-only impacts: reduced service delivery
would reduce water availability for farmer scheme
members.

+ Reduce risk of ‘hollowing out’ of NZ
intellectual property.

d Low: Low intellectual property sector.

- Reduce availability of global capital.

0 High: Future irrigation schemes highly likely to depend on
private investment (including foreign).

- Perceived increased

difficulty to invest in NZ
agricultural sector.

T High: Although no

immediate impact, as
more irrigation
schemes seek private
capital, limiting foreign
investment could
reduce perception of
openness.

= Increase screening requirements
create more administrative hurdles

(although design of regime could
lower this risk).

» S6(a) and s9(2)(h)
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Airports

68. The OIA currently requires screening for investment in the largest five airports, as they
involve significant business assets, sensitive land, or both. The OIA is also likely to
capture many of the remaining airports because they require acquisition of sensitive
land, usually being more than five hectares of non-urban land.

70.

EDBs below the threshold have a combined
consumer trusts own EDBs, which means.th

Of the four gas firms regulated by the-Cc
firms. The OIA may not cove e
network and is worth less than .

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions Page 19
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b Complexity of domestic drafting and undesirable consequential policy impacts

The amendment would result in significantly different treatment of assets within
the same network, depending on whether or not the assets happened to be on
land owned or leased by the EDB or gas distributor. This will make the
application of the regime to network infrastructure complex and risks unintended
consequences (for example encouraging asset holding arrangements or
transaction structures that avoid transfer of interests that fall within the OIA).

Infrastructure: Legislative implementation

74.

75.

76.

In the previous section, we have outlined infrastructure sect
post-CPTPP and those that the OIA covers curre
distribution businesses, and gas, the OIA covers
not cover smaller firms. For the reasons identi 1ed above, we do
changes for these sectors.

that coulckbe ‘addressed
irports, eﬁaq{ﬂcﬁ
irms (above $20(
rec

, but may
mmend any

s6(a) and s9(2)(h)

The below table outlines detal |ssues and legislative drafting

sgcond or
necessary to give effect m(demsmns S to cover
e Wlmty distributi n b usinesses and gas networks. Given the

ap

investments in airports

timeframes for the le rocess W oviding this detail now to enable
progress on Ieglslat' gind the event you wish to make any changes.
If you have specmc wew on detaile ﬁo and legislative drafting, we would welcome

any feedback. (

Sector

@\;%

Proposed legislative drafting
approach

Airport
~

\59(3)01)

R\

cover al f airports with
regular scheduled flights. This
kg\approxmately 30 airports.
%endment would not extend
|-coverage to acquisitions of land for
uture construction of an airport

the O! (\@}\\/gextended to

s9(2)(h)

distributors

The amendment would not extend
coverage to acquisitions of land for
future construction of gas or
electricity infrastructure where no
gas or electricity infrastructure is on
the land currently.

L "where no airport is on the land
] currently.
Electricity s9(2)(h) The OIA would cover EDBs and
distribution the OIA would be extended to gas distributors
businesses/ | cover all land held by 29 EDBs and | sg(2)(h)
gas all gas distributors.
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Implementation

90. Extending the scope of investments requiring screening under the OIA could have an
impact on the Overseas Investment Office. This could include the number and
complexity of applications under the OIA, and the scale of enforcement activities. This
will be clearer once decisions are taken.

Compliance and enforcement
91. We do not propose any amendments for compliance and enforcement as Wasider

existing provisions are adequate to manage any amendedm?@uirements for cieining

of infrastructure or s6(a)
N\

ol
\\\ x\ \‘
~ ~/

i ( \\\\‘\lf’/
Risks T
s6(a) and s9(2)(h) Q@
92. s6(a) and s9(2)(h) @ @ N

Open Business Environmen Q \ AN
93. Any changes to wha din the O r ‘ening regime must be weighed against

the importance of N s6

SW- sggnzs an open business environment. The
OECD provides alrestrictiveness ind sed on a countries’ foreign investment rules.
New Zealand is currently at the restri

“ e { ive end of the index, and is classified as more
restrictive %‘Cmgada, Australia and
Timing / \

e United States.
are, impler ing any pre-CPTPP amendments to the OIA will need to
ight timeframes which allow little or no room for slippage. This is
S b;sv/s\ection below.

Consultation

<
N
95. The fo@g agencies have been consulted in the development of this report: Ministry
of B/usiq ss; Innovation and Employment, Ministry for Primary Industries, Ministry of
Trahsﬁ*)e‘gf‘, Ministry of Foreign Affairs and Trade, New Zealand Trade and Enterprise,
Land Information New Zealand, Department of Internal Affairs, Te Puni Kokiri and s6(a)
s6(a)

96. As noted in our separate report on forestry rights [T2017/28361, we consider
consultation with Maori is required.
s9(2)(h)
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97.

The table below summarises possible next steps:

Phase One: Overseas Investment Amendment Bill

2017

Week 18 — 22 December
2017

Decisions on TR — determine if SOP required

2018 N\
Early January Draft the policy Cabinet paper for urger{p&%shahges { \ )
. . ) ~
First Cabinet of 2018 . . @/ LN |
(Tues 23 Jan) Cabinet agreement to policy and d WOR \/ >

Second Cabinet of 2018

Cabinet agreement to release/SQP and to have it %néwéf%j by the Select

(Tues 30 Jan) Committee \ v B
Week 29 Jan - 2 Feb Select Committee likely r{e@tf - Ce h3|ders sop Qnd BV
Select Committee m/a( <meét AN O~

Week 5 -9 Feb

AR
(note non-sitting we\e

Week 12 - 16 Feb

Tues 20 February

Select Comngtt%e\rkgy rheets — con&ders SbP and Bill

Select Com}m\\g report due \\\

From Thu 22 Feb to Thu
1 March

Sec9n/g reé\dlng Commlttgé stag&\\@rd reading, royal assent

s9(2)(N(iv)

98.

99.

10

T2017/2764 : Overseas Investment Act 2005 Review - Pre CPTPP Policy Decisions

Any pre-

w

)?Zbﬁ’\amendments to the definition of sensitive land you decide to make can

by‘a Supplementary Order Paper (SOP) to the Overseas Investment

be progr
Amen (the Bill). As you are aware, the Bill is on a particularly tight timeframe,
WItl’LS f\Qomm|ttee report back expected on Tuesday 20 February.

PC&}av)e indicated that they can start drafting the SOP based on decisions from this

Treasury Report. Should you decide to make pre-CPTPP amendments, we will prepare
a Cabinet paper to approve policy decisions for the first Cabinet meeting on Tuesday

23 January. The second Cabinet meeting on Tuesday 30 January will approve the

release of the SOP, which will then be considered with the Bill at Select Committee.

0. There is no room for slippage in this proposed timeline. We expect that there will be at
least two Select Committee meetings to consider the SOP before reporting back to the
House on Tuesday 20 February. However, the Select Committee may decide to meet
more often, including meeting more frequently in a sitting week or meeting in the non-
sitting week in early February. It is expected the final stages for the Bill will be
progressed by 1 March.
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Appendix One: Further detail on assessment of infrastructure o~ ‘*\ ) )
oS
Sector Current foreign investment Current limitations to foreign inve§t{nen}\ Current OIA screening
* No foreign investment. e Foreign invest gptigpuld only m erialise if |o Potential investment would be subject to
Rail e The NZ Railways Corporation and KiwiRail the Govern of the’day chose-fo. ~— OIA (SBA and sensitive land test).
are state-owned. privatise Kiwi e NZ Raf['lv@y@ \ Investment would likely be over $200m and
Corporation: ) - ~ ) greater than 5ha of non-urban land.
e Foreign investment is limited. e Forei ﬁjVeétﬁ’/ent could’c Nif?éfn PPPs. | PPP investment subject to OIA (SBA and
o State highways owned by NZTA. arrangeme set ownership | sensitive land test).
Roads e Local roads owned by local councils. ains inthe publicsector. Future road PPPs worth over $200m, or greater than 5ha

“are highly likely to’be worth over
m and capture \tﬁi OlA.
O\

of non-urban land, are subject to OIA
provisions. We do not anticipate a future
road PPP worth less than $200m.

Social infrastructure
(public schools and

¢ Only private investment is via two previous
PPPs; financiers based in NZ, Australia, UK,
and Spain.
¢ Foreign investment is limited. <FQ
¢ No private (including foreign) investm x
hospitals.
e Only private investment in schools via"
hospitals) (e.g. ShapEd was selected as th&ﬁre@red
bidder for school PPP early t i\*\zeaﬁ,equity
provider is New Zealand based).” .~

o Foreign in @ﬁeﬁ@buld come from PPPs.
)Under ?3 P _arrangement, asset ownership
‘\tbx

inthe public sector. Future school

remaing ‘
PPPs are highly likely to be worth over
$200Mm and captured by the OIA.

¢ PPP investments mostly subject to OIA
(SBA Test and some sensitive land).
Future PPPs are expected to be over $200m
and captured by the OIA. One previous PPP
(school) was worth less than $200m (but this
was the first pilot PPP).

¢ No foreign investment
e All networks owned by local ¢
council-controlled o isati

Three-waters

wte (including foreign) investment is

e difficult by restrictions in the Local
Government Act, which generally restrict
ownership of significant three waters
infrastructure to local authorities or Council
Controlled Organisations (subject to an
exception that allows temporary divestment -
for a maximum period of 35 years — for the
purposes of a “joint arrangement” between a
local authority and a private party to provide
water services).

¢ Potential investment would be at least
partially subject to OIA (SBA Test).
Major three-waters networks are worth over
$200m. Smaller networks or a partial sale of
a major network may not be covered.

Electricity ¢ No private investme t (including foreign).
transmission « Transpower is a gfa@q d enterprise
(Transpower) \\\,/‘/)

¢ Foreign investment could only materialise if
the Government of the day chose to
privatise Transpower.

* Potential investment would be subject to
OIA (SBA Test).
Over $200m and greater than 5ha of non-
urban land.
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Sector Current foreign investment Current limitations to f@-efglﬁg\éestment \C&lj'ent OIA screening
* Foreign investment is limited. e There are no limits on foreign’investors, \\> 3C}=/artially subject to OIA (SBA Test).
» Most ELBs are owned by consumer trusts. although 18 of the g éﬁ% would be subject | “Of the 29 ELBs, 11 have assets worth less
Electricity e Some are public listed companies. For to OIA screenin \\‘ ) than $200m and would not trigger an OIA
distribution (ELBs) example, Wellington Electricity Lines ' screen.
Limited, which is worth over $500 million. It
is owned by the Cheung Kong group listed
on the Hong Kong Stock Exchange. .
* Foreign investment is limited. e The €no Jimits on forei n\my}stment, ¢ Partially subject to OIA (SBA and
o Of the three largest airports: f the |nr§em\t| airports and Sensitive Land).
e Auckland is owned by Auckland 'or' y of regio \a)Fpg s would be Largest airports would be subject to OIA and
International Airports Limited (AIAL), of ctto OIA scre hg; ) others are likely to trigger OIA screening
Airports which international shareholders hold //}‘ under sensitive land (greater than 5ha of
about 40 percent of the shares. - non-urban land).
¢ Wellington is owned by Infratil (NZ-b@
and Wellington City Council. / YR
« Christchurch is owned by the coul \
. Y
the national Government. es \\
¢ Foreign investment is limited._ \/3 ) . € no limits on foreign investment, e Subject to OIA (Sensitive Land).
e The largest ports in the count \'g\fe @ajonty- -altl all ports would be subject to OIA Ports are categorised as on ‘sensitive land’
local council owned: % ing. (adjacent to foreshore) triggering OIA
e Port of Auckland is o uckland screening.
Seaports Council
¢ Port of Tauran jority-owned k%
local council a blicly list
o Lyttelton Port Co y is 100 \g
owned by Christchurch City /Cﬁ%l\
¢ Foreign mvestﬁr@t is limited, b uﬂ\k/ely ¢ There are no limits on foreign investment. » Partially subject to OIA (SBA Test).
to be important in the future \ Several scheme investments would be Foreign investment in major schemes worth
o The majority of irrigatio subject to OIA screening. over $200m would be captured by the OIA,
Irrigation owned and run by New Z but most future schemes are likely to fall

likely to be expen/sw )

farmer (domestid O(?br

below this threshold.

— /
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Sector

Current foreign investment

Current limitations to f@-efg@g\éestment ‘

\&lj'ent OIA screening

Gas transmission
and distribution

e There is dependence on foreign
investment.
o Of the four gas suppliers:
e Vector is 75% consumer-trust owned
e Gasnet is owned by Whanganui District
Council
e Powerco is owned by two Australian-
based companies
o First Gas is owned by an Australian-
based company.

e There are no limits on fi r&g\\/mvestmenﬁ\\b
although three of the‘four gas suppliers
would be subject to OIA screening. *.

)Vl/ostly subject to OIA (SBA Test).

~Three of the four regulated entities are worth
more than $200 million, triggering OIA.
However, Gasnet has an asset base of
about $23 million and may not trigger the
OIA.

Telecommunications
(Fibre)

* Some dependence on foreign investment:
¢ Chorus is publicly listed
¢ Enable is owned by Christchurch City~
Council
¢ Ultrafast Fibre is consumer trust-

erw\épproval |§r uired for any person to
\Q ve/an interest \\1 r more of total

vof”ng shar s, with any non-New

\ Zealand n% eding Crown consent to

'have anvint in'more than 49.9% voting
shares| ’\\3—\‘

e For \:,\the/e are some restrictions on

Zealand nationals having an

;ﬁm%; more than 10% of the voting rights
Qa%s e of network assets.

¢ All subject to OIA (SBA Test).
Chorus and the LFCs have assets valued at
over $200m.

Oil refining and fuel
transmission

o Marsden Point Oil Refine as
- stment.
i Ag’NZ, a listed ¢
~

« Investment in Marsden Point would be
captured by the OIA.

¢ Subject to OIA (SBA Test and Sensitive
Land).
Marsden Point Oil Refinery is the only oil
refinery in New Zealand. A 168-kilometre
pipeline connects the refinery to the Wiri Oil
Terminal in Auckland. It is worth more than
$200m (above SBA threshold), and sits

adjacent to the foreshore (sensitive land).
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THE TREASURY

Kaitohutohu ]\aupapil Rawa

Treasury Report: Cabinet Paper — Overseas Investment Update and Next Steps
Date: Friday 19 January 2018 Report No: T2/0}8/83
File Number:  IM-5-1-1, .

Action Sought

)
\\’/
w ~

Action Sought

N
O

Da}in
{

Associate Minister of Finance
(Hon David Parker)

Agree to the rec
this paper
Lodge the
by 10:00

2018

hed ¢

abinet p

\déions in

=

u%&@ 23 January 2018

%\)

Contact for Telephone Dispﬁmoﬁﬁf require
) } )

Name

Position

Telephone

1st Contact

Jesse Corlett

Seniof P%ch visor

@ﬁu\ﬁk)

s9(2)(a)

Thomas Parry eader, Ov - s9(2)(k)
nyestment
Actions for Mlnlsm WCe Staff

v

Return the si\r{ed repo%B jury

Lodge the attached

aper by 10:00a.m. Thursday 25 January 2018.

Note any ,/ I

feedback on B
the quality of —
the report

Enclosure:

Treasury:3908395v1

Yes (attached)
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Treasury Report: Cabinet Paper — Overseas Investment Update and

Next Steps
Purpose
1. This report attaches a draft Cabinet paper for your co . The dréft /pap
a seeks Cabinet’s agreement to undertake a he Oversé Sﬁves/tment
Act 2005 (the Act) intended to simplify and Ime the reglmeya{rdto invite
you to report back with a draft terms of r f&rence

b informs Cabinet of your decision not o‘ee@ with further prez=CPTPP changes

@ %er to agree to policy

nf(Efll implementing the ban on
changes can be recommended
é d Expenditure Select Committee

s9(2)(H(iv)

c proposes that a group of
changes to the Overse
overseas buyers of exis hqhes so that

in the Departmental Report 1o the Fi nq
(FEC) by Wednesday. 7, February 27 18,

(O
. \ )
Timing =) -
2. draft Cabinet ovided to enable you to approve it for ministerial
yyour office (su o finalising) during your absence in the week
com uesday anuary 2018.
3. must then beJo d by 10.00am Thursday 25 January 2018 so that it can
S |h on Tuesday 30 January 2018. Note there is no Cabinet
ed for M(onda ebruary 2018.
4. )rs necessary because it is likely that a number of changes to the

ade before it is implemented, including to address issues raised

)

5. Howe\mﬁ the truncated select committee process means that there is no opportunity
for Cabinet to consider changes to the Bill before the Treasury’s Departmental Report
needs to be finalised.

6.  This approach is proposed based on our current understanding regarding the likely
signing and entry into force of the CPTPP. If it becomes clear that signing of the
CPTPP will be delayed, the draft paper will be amended to remove the proposal for
delegated authority and we will instead provide a separate Cabinet paper so you can
seek Cabinet agreement to any necessary changes to the Bill.

" Prime Minister, Deputy Prime Minister, Minister of Finance, Associate Minister of Finance Hon David

Parker, Minister of Housing and Urban Development and the Minister of Land Information.
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Risks

Recommended Action

There is currently no room for slippage in this timeline. The Treasury Departmental
Report, the best vehicle for making changes to the Bill, is due to FEC on Wednesday 7
February. Ministers with Power to Act will be required to make decisions on any policy
changes quickly before these can be recommended in the Department Report.

If there is a delay in the CPTPP entering into force, this risk will be mitigated because
the select committee process can be extended and the necessary approval of Cabinet
can be sought for policy changes to the Bill.

We recommend that you:

a

O
Thomas %}{r} )
a

Team Le

agree to consult with Ministers’ offices on tac
commencing Tuesday 23 January 2018 "

///

Agree / Disagree
lodge the attached Cabinet pap%" h\?@)j 30 January 2018
%jﬁ/ﬁ Agree / Disagree

N N
note there is no Cabi ing scheg,ul, \f ‘Monday 5 February 2018
Ciagigbt on Tuesday 30 January 2018 to allow
estment Amendment Bill to be agreed by a
hey can be introduced in Treasury’s
\lednesday 8 February 2018

Departmen “‘e\grt/to FEC
note t v%re is currently no room for slippage in this timeline, if the entry into
forc@TPP isg%ny necessary changes to the Bill can be taken to
Cat .

\\

note the paper neé@ agreed
necessary changes to the Overs
group of Minis@ é*w{ ower

S

r
\ &\/

er, Overseas Investment

Hon David Parker
Associate Minister of Finance
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