
 

 

Reference: 20180415 
 
 
15 November 2018 
 
 

 
Dear  
 
Thank you for your Official Information Act request, received on 10 October 2018.  You 
requested the following: 
 

“... all information help by Treasury in relation to Conservation (indigenous 
Freshwater Fish) Amendment Bill. This covers all briefings, notes, or memos held 
that reference or relate to the Bill in question. It also includes the times and dates 
of any and all consultation meetings held by Treasury with external parties.” 

 
On 1 November 2018 I wrote to you to extend the time limit for deciding on your 
request by an additional five working days due to the consultations needed. 
 
Information to be Released 

The following information is covered by the request and proposed to be released. 
 

Item Date Document Description Proposed Action 

1.  28 March 
2018 

Email and attachment: Draft Cabinet paper freshwater 
fisheries bill 

Release in part 

2.  4 April 
2018 

Email and attachment: Draft Cabinet paper freshwater 
fisheries bill 

Release in part 

3.  16 April 
2018 

Email and attachment: Conservation Act Amendment - 
RIS 

Release in part 

4.  25 April 
2018 

Email: Comments on Freshwater Fisheries Cabinet Paper Release in part 

5.  25 April 
2018 

Email and attachment: Comments on Freshwater 
Fisheries Cabinet Paper 

Release in part 

6.  26 April 
2018 

Email: Revised QA Statement  - RIA Conservation 
Freshwater Fisheries Regulation Reform Bill 

Release in part 

7.  1 May 
2018 

Email: Comments on Freshwater Fisheries Cabinet Paper Release in part 
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8.  2 May 
2018 

Email: One more question Release in part 

9.  4 May 
2018 

Email: ENV agenda - Tuesday 8 May Release in part 

10.  4 May 
2018 

Email: Cabinet paper for proposed Bill on freshwater 
fisheries 

Release in part 

11.  31 July 
2018 

Email: Draft Cabinet paper freshwater fisheries bill Release in part 

12.  20 
September 
2018 

Internal media advisory: Implications for trout fisheries of 
the Conservation (Indigenous Freshwater Fish) 
Amendment Bill 

Release in full 

 
I have decided to release the relevant parts of the documents listed above, subject to 
information being withheld under one or more of the following sections of the Official 
Information Act, as applicable: 
 
• personal contact details of officials, under section 9(2)(a) – to protect the privacy 

of natural persons, including that of deceased natural persons, 

• names and contact details of junior officials and certain sensitive advice, under 
section 9(2)(g)(i) – to maintain the effective conduct of public affairs through the 
free and frank expression of opinions, and 

• direct dial phone numbers of officials, under section 9(2)(k) – to prevent the 
disclosure of information for improper gain or improper advantage. 

 

Some information has been redacted because it is not covered by the scope of your 
request.  This is because the documents include matters outside your specific request. 

 

Direct dial phone numbers of officials have been redacted under section 9(2)(k) in 
order to reduce the possibility of staff being exposed to phishing and other scams.  This 
is because information released under the OIA may end up in the public domain, for 
example, on websites including Treasury’s website. 
 

Information to be Withheld 

There is an additional document covered by your request that I have decided to 
withhold in full under the following sections of the Official Information Act, as 
applicable: 
 
• advice still under consideration, section 9(2)(f)(iv) – to maintain the current 

constitutional conventions protecting the confidentiality of advice tendered by 
Ministers and officials. 



 

3 

 
In making my decision, I have considered the public interest considerations in section 
9(1) of the Official Information Act.  
 
Please note that this letter (with your personal details removed) and enclosed 
documents may be published on the Treasury website. 
 
This reply addresses the information you requested.  You have the right to ask the 
Ombudsman to investigate and review my decision.  
 
Yours sincerely 
 
 
 
 
 
 
Gwen Rashbrooke 
Manager, Natural Resources 
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From: @doc.govt.nz>
Sent: Wednesday, 28 March 2018 12:09 PM
To: @justice.govt.nz; @mfe .govt.nz; 

@treasury.govt.nz
Subject: Draft Cabinet paper freshwater fisheries bill
Attachments: Cabinet paper freshwater fisheries bill - DOC-5434257.docx

Hi 
 
The Minister is hoping to get approval to introduce a Bill in May to amend provisions in the Conservation Act relating
to the management of indigenous freshwater fisheries.  Most of the changes are technical, to improve the 
workability of the current tools.  Others move protection provisions from regulations to the Act, and bring them into 
line with current public expectations/practice.  This has been developed in consultation with MPI, and includes some 
matters that they have been concerned about. 
 
We would be grateful for comments on the attached by next Wednesday if possible.  Sorry about the timeframe, but 
we need to get the paper up so we can get PCO drafting started.  I’m happy to talk to you about it.  Let me know if 
you aren’t the right contact people for this. 
 
Regards 

Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

|  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 

  

Caution - This message and accompanying data may contain information that is confidential or subject 
to legal privilege. If you are not the intended recipient you are notified that any use, dissemination, 
distribution or copying of this message or data is prohibited. If you received this email in error, please 
notify us immediately and erase all copies of the message and attachments. We apologise for the 
inconvenience. Thank you. 
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In Confidence  

 

Office of the Minister of Conservation 

Chair, Cabinet X Committee 

 

Proposed Conservation (Freshwater Fisheries Regulation) Reform Bill  

Proposal  

1 I propose that legislation be enacted to improve the provisions in the Conservation Act 
1987 that relate to the management of indigenous fisheries, to ensure that any agreed 
reforms to the freshwater fisheries regime are able to be effectively implemented.  

Executive Summary  

2 Freshwater fisheries are largely managed under the Conservation Act 1987 by the 
Department of Conservation (DOC) both through provisions in the Act and through 
regulations. 

3 Recent work on freshwater fisheries management has shown that some provisions in the 
Act and existing regulations are not fit for purpose.  That means that the outcomes of 
management reform processes may not be able to be implemented, and some existing 
management arrangements may not be able to be effectively implemented or enforced. 

4 It is proposed to enact a Conservation (Freshwater Fisheries Regulation) Reform Bill to: 

4.1 Move some fundamental rules about “take” of fish from the regulations into the 
Act.  The new provisions would state that take of eggs requires authorisation.  It 
would also state that fish cannot be killed for any purpose other than food or 
customary harvest unless there is a specific authorisation allowing that to occur.  
The drafting would be clear that take for food can be restricted through 
regulations under the Conservation Act, and that the provisions in the 
Conservation Act do not affect the operation of any provisions in the Fisheries Act 
which restrict fishing.   

4.2 It would also state that “take” that does not injure or kill the fish, provided that is 
not otherwise controlled, is permitted under the Conservation Act.  That would 
include a school teacher temporarily removing a fish from a stream to show 
children.  A Fisheries Act permission may still be required. 

4.3 Create new regulation-making powers that are comprehensive. 

4.4 Amend existing provisions in the Conservation Act to resolve issues that mean 
they may not be able to achieve their intent. 

4.5 Revoke existing regulations that have been superseded by provisions in the Act. 
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Background  

5 Indigenous freshwater fisheries are largely managed under the Conservation Act 1987 
by DOC although the Fisheries Act and Ministry for Primary Industries (MPI) also control 
some aspects of indigenous freshwater fisheries.  The Conservation Act also manages 
sports fisheries (trout, salmon, and some other species of introduced fish).  The 
legislation also controls noxious fish (e.g. koi carp) and restricted fish (i.e. grass carp 
and silver carp). 

6 The Conservation Act and its regulations contain a range of tools to allow that 
management role to be undertaken. These include: 

6.1 The ability to do fisheries management plans 

6.2 The ability to control take of indigenous fish 

6.3 Regulation (by the Ministers of Conservation and Fisheries) of movement of 
aquatic life between waterbodies 

6.4 Regulations that control all structures that could create a barrier to indigenous 
fish movements 

6.5 Regulations that control activities that may spread noxious fish  

6.6 Regulations controlling electric fishing 

6.7 Powers to prevent fishing in specific places. 

7 Most indigenous freshwater fish are not harvested for food.  The exceptions are 
whitebait (juveniles of five migratory galaxiids and smelt), eels, lamprey, and some 
estuarine fish such as mullet and flounder.  Whitebaiting is managed under two sets of 
regulations made under the Conservation Act.  Commercial, recreational and customary 
eeling is managed under the Fisheries Act quota management system.  Recreational eel 
harvest is managed under fisheries regulations. 

8 Twenty-one of our indigenous fish species are threatened1.  Seventeen threatened 
freshwater fish are non-migratory galaxiids that are located only in Southland, Otago and 
Canterbury, and some level of management is required to prevent them becoming 
extinct.  

9 Many fish species, including some that used to be widespread, are now lost from many 
of the streams they used to occupy.  Local extinction is often the result of many threats 
operating together – particularly loss of habitat quality, drainage of wetlands, loss of fish 
passage, presence of introduced species, and loss of spawning sites. 

10 There are two types of threats facing our indigenous fish – the deliberate or negligent 
killing of fish by people, and changes to fish habitat so they can no longer move, spawn, 
grow or survive.  The current regulations address both types of threats. 

                                                           
1 Goodman et al. 2014.  Conservation status of New Zealand freshwater fish, 2013.  New Zealand Threat 
Classification Series 7. 
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11 Freshwater fish are not subject to the Wildlife Act, so cannot be protected through that 
legislation.  The only way they can currently be given protection is through regulations 
under the Conservation Act. 

12 A range of problems have been identified in administering the provisions in the Act.  
Technical amendments are necessary to resolve those problems. Some examples are 
set out below. 

13 A review of the main regulations – the Freshwater Fisheries Regulations 1983 – has 
identified that there are problems with the regulation-making power in the Act, which 
makes some desirable regulatory controls, notably on the negligent killing of fish2, 
potentially ultra vires. 

14 Protection of fish is done through regulations under the Conservation Act.  The current 
regulations are not consistent with public expectations. For example, they would 
probably allow fishing to use fish as fertiliser, but not the temporary taking of fish for 
school education purposes.  In looking at reform of the regulations, the conclusion was 
that some aspects of protection should be in the Act rather than the regulations.  

15 There are some regulations in the Freshwater Fisheries Regulations 1983 that cover 
matters that are now covered in the Conservation Act.  The Regulations should have 
been revoked at the same time but were not.  Revocation would remove unnecessary 
regulations and legal risk. 

Comment 

General intent of the legislation 

16 Our indigenous freshwater fish are an important part of our unique biodiversity, and 
many are threatened with extinction.  Most fish are seldom seen and little known by the 
public, but whitebait and eels are fisheries that are important from an economic, 
recreational and cultural perspective.  Many species are taonga for iwi.  Increasing 
numbers of New Zealanders are also becoming connected to freshwater fish, including 
through their interactions with tame (fed) eel populations, and involvement in freshwater 
ecosystem restoration work. 

17 Since I became Minister, I have been looking at freshwater fisheries management, in 
response to strong public concerns about whitebaiting and eel management.  What I 
have found is a regulatory regime that is simply not fit for purpose.  It does not reflect 
fisheries management principles, fish biology, or public attitudes. 

18 For example: 

18.1 Taking a fish from the water, putting it in a bucket, showing it to a child, and then 
returning it safely to the river is probably illegal.  It is not even clear that 
authorisation could be given for that activity.  But removing a lot of fish and 
turning them into fertiliser is possibly legal, requiring no authorisation at all.   

                                                           
2 An example of negligent killing of fish was an incident in Auckland where part of a stormwater system was closed off 
and drained, and no check was made for fish.  A large number of eels died overnight as they were unable to escape 
from the closed off stormwater drain.   
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18.2 No indigenous fish can be taken (without permission) in a scenic reserve, but 
anyone can do recreational fishing, even of threatened fish species, in a 
conservation park.   

18.3 The regulations control fishing that is deliberate, but pumping stations are killing 
fish and the regulations are not adequately managing that.  Nor do they prevent 
someone draining a piece of river and just leaving the fish in it to die, although if 
the fish was taken out and left on the river bank that would be illegal. 

19 I am not proposing to use this Bill to make significant changes to the current 
arrangements on the ground for freshwater fisheries.  Deciding what changes need to be 
made in managing whitebait fishing, activities that impede fish passage, activities that kill 
fish, and other aspects of fisheries management, will be done after a public consultation 
process and consultation with iwi. 

20 Rather, I am proposing that we make legislative amendments to ensure that there is an 
adequate toolbox to implement any fisheries management actions that are agreed 
through consultation or agreed in Treaty settlements.  

21 In addition, the legislation would revoke some existing regulations that have been 
superseded by provisions in the Act and move some of the core protection provisions 
from the regulations to the Act. 

Specific amendments proposed 

Protecting indigenous fish 

22 There are two protection matters that I believe should be in the statute itself, not just 
provided for in regulations.  Those are: 

22.1 Clarification that any take of the eggs of indigenous fish requires authorisation.  
That could be provided through a regulation, by an authorisation issued by the 
Director-General, or by a permission under the Fisheries Act.  The current lack of 
clear protection for whitebait eggs has been raised as an issue by MPI.  

22.2 Clarification that the intentional killing or injuring of native fish cannot be done 
without specific authorisation for purposes other than food or customary harvest.  
Native fish deserve the same protection as our native birds from people killing for 
“sport” or because they simply do not want them in their waterbody. For example, 
there have been recent cases of people killing tame eels and just leaving the 
bodies by their pools.  Fishing for fertiliser was done in the past, and is done in 
the case of koi carp, but is not an appropriate use of our indigenous fish.  The 
legislation would ensure that it is clear that the regulations or other legislation 
may restrict take for food, but the restrictions would not be in the Act. 

22.3 The law would also clarify that “take” that does not injure or kill the fish, and that 
is not otherwise controlled, is permitted under the Conservation Act unless 
restricted by a regulation.  That would include a school teacher temporarily 
removing a fish from a stream to show children.  This would not alter any 
restrictions under the Fisheries Act. 
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22.4 The Act would also clarify that fishing requires the landowner permission. That 
was an issue raised in relation to a council reserve, and while it appears that 
consent is required, that is not clear enough in the law. 

Regulation-making powers 

23 Most fisheries regulatory controls sit under regulations.  The regulation-making power, 
section 48A of the Conservation Act, is very detailed.  In reviewing the Freshwater 
Fisheries Regulations 1983, however, it became clear that it was not comprehensive.  
For example, there is no ability to make regulations on negligent killing of indigenous 
fish.  

24 I therefore propose to amend section 48A to ensure I can make any regulations that are 
reasonably necessary to protect, manage and authorise the use of native freshwater fish 
and introduced freshwater fish that are a threat to native freshwater fish. 

Improvement of the drafting of provisions in the Act 

25 Technical and legal work is still underway (involving DOC and MPI fisheries managers) 
to check all the provisions in the Conservation Act, but the following are some examples 
of changes which are desirable to enable the intent of the current law to be efficiently 
and effectively achieved.  I am proposing that Cabinet authorises the drafting of 
legislation to correct all drafting problems that are identified, with the details approved at 
Legislation Committee stage.  That will also allow PCO to deal with any issues that they 
identify in the drafting work. Some examples of problems identified that need to be 
addressed through legislative amendments are: 

25.1 Section 26ZM of the Act controls the movement of aquatic life between 
waterbodies.  The powers sit with both the Minister of Conservation (where the 
species is not already present in the new waterbody) and the Minister of 
Fisheries (where it is already present).  Both DOC and MPI have had problems 
administering the provision because of the way it is drafted.  

25.2 Section 26ZR of the Act controls electric fishing.  The drafting, however, only 
allows DOC warranted officers (i.e. enforcement officers) to use electric fishing 
machines without authorisation.  It is DOC freshwater fisheries scientists and 
rangers who undertake fish surveys, so the wording needs to be changed to 
allow any DOC employee to use machines in accordance with that section. 

25.3 Section 26ZP allows temporary closures of fisheries, but a closure can only be 
done for a year, not for a longer period.  A year may not be sufficient time for the 
purpose of the closure to be achieved.  Closures may, for example, be to allow 
the fishery to recover, or to protect a fish population that is being studied, or to 
protect a threatened species that may be at risk from the fishing activity.  It is 
proposed to amend the section to allow the period of the closure to be the period 
that is needed to achieve the purpose of the closure. 

25.4 Section 38(5) states that, “Nothing in subsection (4) applies to any fish.”  
Subsection (4) lists offences in relation to hunting animals without a permit.  
‘Animal means any member of the animal kingdom other than a human being.’  
On a plain reading this would include fish.  It is desirable to amend the provision 
to ensure that fishing of indigenous fish (without a permit) from a conservation 
area is an offence, other than in the case of customary fishing.   
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25.5 Recent work suggests that the way the Act is drafted means that freshwater 
fisheries management plans cannot apply to more than a limited part of New 
Zealand (1-2 regions).  Many species of indigenous fish that are threatened are 
widely distributed across the country but occupying specific habitats in each 
region.  For example, it would make sense to do a single plan for all shortjaw 
kokopu, a threatened fish whose distribution includes the northern and western 
South Island and North Island.  I therefore wish to amend the provisions in the 
Act to remove that restriction. 

Revoking regulations 

26 There are two regulatory matters in the Freshwater Fisheries Regulations 1983 that 
have been superseded by provisions in the Act – regulations relating to movement of 
aquatic life, and regulations relating to electric fishing.  Revocation would remove a legal 
risk that could arise from having duplicate sets of controls. 

Consultation 

27 MPI and xxxx have been consulted on this paper and on provisions in the Act that need 
to be improved.  

28 No external consultation has been undertaken, but the paper reflects the outcome of 
recent discussions with some external fisheries managers and experts in relation to the 
existing freshwater fisheries regulations. 

29 There would be notification of iwi after the legislation is introduced, to ensure they are 
able to make submissions on it or communicate any concerns to the Department.  There 
would be broad public consultation and iwi consultation on any subsequent regulation 
changes. 

Financial Implications  

30 This will improve the efficiency and effectiveness of the current controls and has no 
direct financial implications. 

Human Rights  

31 The proposed Bill is consistent with the New Zealand Bill of Rights Act 1990 and the 
Human Rights Act 1993.  

Legislative Implications 

32 This legislation was proposed for inclusion in the legislative programme in response to 
the invitation from the Leader of the House for new, low complexity legislation for 
immediate drafting and introduction. 

Regulatory Impact Analysis 

33 The legislation is designed to make the existing regulatory regime more efficient and 
effective.  It does not increase regulatory controls on business activities and will provide 
a clearer regime for them to work with.  No RIS has been prepared.  If necessary, a RIS 
will be provided with the LEG paper. 
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Publicity  

34 No publicity is planned.  Advance release is not intended. 

Recommendations  

35 The Minister of Conservation recommends that the Committee: 

1 Note that freshwater fisheries are largely managed under the Conservation Act 1987 by 
the Department of Conservation, through both provisions in the Act and through 
regulations made under the Act. 

2 Agree to the development of an amendment Bill to improve the efficiency and 
effectiveness of that regulatory regime, for introduction in May 2018. 

3 Agree that the legislation will prohibit the take of eggs of indigenous fish without 
authorisation. 

4 Agree that the legislation would clarify that fish cannot be killed without a specific 
authorisation, other than for food or for customary purposes, and that killing for food can 
be restricted by regulations. 

5 Agree that the legislation will make the temporary take of a fish that does not result in 
injury or death permitted unless it is controlled by the Act or a regulation. 

6 Agree that the legislation will amend the regulation-making powers to ensure they are 
comprehensive. 

7 Agree that the legislation will amend existing provisions in the Conservation Act to 
resolve issues that mean they may not be able to achieve their intent. 

8 Agree that the legislation will revoke existing regulations that have been superseded by 
provisions in the Act. 

9 Invite the Minister of Conservation to provide drafting instructions to Parliamentary 
Counsel Office for the Bill. 

 

 
 
Authorised for lodgement 

Hon Eugenie Sage 

Minister of Conservation 
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From: @doc.govt.nz>
Sent: Wednesday, 4 April 2018 5:42 PM
To: Pip van der Scheer [TSY]
Cc: ; Gwen Rashbrooke [TSY]
Subject: RE: Draft Cabinet paper freshwater fisheries bill
Attachments: RIS Conservation (Freshwater Fisheries Regulation) Reform Bill 2.doc

Here’s a draft RIS.  Hopefully it addresses the issues of interest to Treasury, noting that we won’t be able to 
comment on specific technical improvements until we have done the work with PCO. 
 
Regards 

Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

|  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 
 
From: Pip van der Scheer [TSY] [mailto:Pip.vanderScheer@treasury.govt.nz]  
Sent: Tuesday, 3 April 2018 12:21 p.m. 
To: @doc.govt.nz> 
Cc: @treasury.govt.nz>; GwenRashbrook e [TSY] 
<Gwen.Rashbrooke@treasury.govt.nz>; Kayla Kingdon-Bebb <Kayla.kingd on-bebb@parliament.govt.nz>;

@doc.govt.nz>; @doc.govt.nz> 
Subject: RE: Draft Cabinet paper freshwater fisheries bill 
 
Hi
 
A RIA is required at the point at which policy decisions are sought (see CO (17) 3: 
https://dpmc.govt.nz/publications/co-17-3-impact-analysis-requirements).  Delaying this step to when the LEG 
paper is prepared would not meet the requirements. If you wish to seek an exemption – you need to apply for 
it.  There is an application form on the Treasury website: http://www.treasury.govt.nz/regulation/impact-analysis. 
 
Please keep myself and Natalie Pepper informed as to next steps.  If we consider that the policy changes proposed 
have not been sufficiently justified, or if the RIA is not included and hasn’t been exempted, we may provide a 
Treasury comment for inclusion in the Cabinet paper.  
 
Cheers, 
 
Pip van der Scheer | Senior Analyst, Natural Resources | The Treasury 

| pip.vanderscheer@treasury.govt.nz 

s9(2)(a)

s9(2)(g)(i)

s9(2)(a)

s9(2)(a)

s9(2)(a)
s9(2)(g)(i)

s9(2)(a)
s9(2)(a) s9(2)(a)

s9(2)(a)

s9(2)(k)
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From: @doc.govt.nz]  
Sent: Tuesday, 3 April 2018 11:17 AM 
To: Pip van der Scheer [TSY] <Pip.vanderScheer@treasury.govt.nz> 
Cc: @treasury.govt.nz>; Gwen Rashbrooke [TSY] 
<Gwen.Rashbrooke@treasury.govt.nz>; Kayla Kingdon-Bebb <Kayla.kingd on-bebb@parliament.govt.nz>;

@doc.govt.nz>; @doc.govt.nz> 
Subject: RE: Draft Cabinet paper freshwater fisheries bill 
 
Hi 
 
Thanks for your comments. 
 
We have not yet talked to Treasury about the RIS. Our intention was to do so later, and if necessary do a RIS for the 
LEG paper, given that all the technical amendments are not yet known, as we will be getting advice from PCO on 
those.   
 
The same applies with the issue of why each amendment is being done.  That would be in the LEG paper, although 
initial drafting instructions are being prepared that would mean that we may be able to put some into this paper 
depending on when the Minister needs to get it to CBC.  I’m getting information timing today from the Minister, 
who has also provided some comments on the paper which I need to deal with today. 
 
In terms of eggs, we all think it isn’t allowed, but that isn’t explicit.  The only people taking eggs are aquaculture 
operators, and they probably already need approval under MPI’s regulations. So we don’t believe we are affecting 
anybody who is operating legally.   
 
In terms of killing fish, that will affect people who kill fish for fun or for a use other than food.  It is a policy choice of 
whether that is considered an appropriate form of “recreational fishing”.  The Minister is seeking Cabinet’s 
agreement to her preference on that. 
 
The current proposal would also make recreational fishing in conservation areas illegal without authorisation. Again, 
that is a policy choice, matching what most people think is the status quo.  People who might want to go camping in 
a park and kill native fish will be affected, but there are plenty of other places they can recreationally fish, and that 
has a negative effect on other people’s use of the park, and the park’s ecological integrity.   
 
The reason for doing a fairly general Cab paper is the timing. The Minister has a limited chance to put up a technical 
bill, but PCO can’t do any work on it until we have a Cabinet minute.  So we wanted to get a minute that approves 
the general approach, and work with PCO to ensure each existing provision works properly, and agree on any 
drafting changes they recommend to make the Act more workable and in line with modern drafting approaches. 
 
But I will add the Minister’s changes and then have another look and see what I can add in terms of details and send 
you a new version.  I will adjust the RIS bit to say that if necessary a RIS will be provided with the LEG paper, unless 
the timing instructions today suggest we can do one now. But one done now will be more generic and less specific 
about the technical changes. 
 
Regards 

Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

|  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

s9(2)(a)

s9(2)(g)(i)
s9(2)(a)

s9(2)(a) s9(2)(a)

s9(2)(a)

s9(2)(a)
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Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 
 
From: Pip van der Scheer [TSY] [mailto:Pip.vanderScheer@treasury.govt.nz]  
Sent: Tuesday, 3 April 2018 10:39 a.m. 
To: @doc.govt.nz> 
Cc: @treasury.govt.nz>; GwenRashbrook e [TSY] 
<Gwen.Rashbrooke@treasury.govt.nz> 
Subject: RE: Draft Cabinet paper freshwater fisheries bill 
 
[IN-CONFIDENCE] 
 
Hi
 
Thank you for giving us the opportunity to comment.  
 
I see that a RIS is not being prepared.  As per Treasury’s Guide to Cabinet ‘s Impact Analysis Requirements (see pg 
11) – exemptions from RIS are granted by Treasury – you must apply to the Regulatory Quality Team for an 
exemption and provide evidence of being granted that exemption to Cabinet.  Have you previously been in touch 
regarding an exemption? 
 
On the Cabinet paper, I think that insufficient information has been provided to support the specific changes to 
legislation that Cabinet are being asked to agree to – in particular, the controls on taking eggs and killing fish.  My 
reading of the paper is that these changes could impact some New Zealanders.  As such, the counterfactual should 
be better explained, the objectives of change, and the impacts of the proposed option.    
 
In support of the recommendations relating to regulation-making powers and ‘resolving issues that mean existing 
provisions may not be able to achieve their intent’ – I suggest including more material that explains and seeks 
confirmation of the intent of the current legislation.  In this way, it will be clearer what outcomes the Committee is 
being asked to agree to.  If the outcome sought is a movement away from the intent of the current legislation – then 
this should be explained and justified.         
 
Happy to discuss – but please keep in mind that I work part-time, and will not be in the office Wednesday or 
Thursday this week.  
 
Pip van der Scheer | Senior Analyst, Natural Resources | The Treasury 

 pip.vanderscheer@treasury.govt.nz 
 
From: @doc.govt.nz]  
Sent: Wednesday, 28 March 2018 12:11 PM 
To: Pip van der Scheer [TSY] <Pip.vanderScheer@treasury.govt.nz> 
Subject: FW: Draft Cabinet paper freshwater fisheries bill 
 
I see  is away. 
 
Regards 

From:
Sent: Wednesday, 28 March 2018 12:09 p.m. 
To: @justice.govt.nz>; 

s9(2)(a)
s9(2)(g)(i)

s9(2)(a)

s9(2)(k)

s9(2)(a)

s9(2)(a)

s9(2)(g)(i)
 

s9(2)(a)

s9(2)(a) s9(2)(a)
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@mfe.govt.nz>; @treasury.govt.nz> 
Subject: Draft Cabinet paper freshwater fisheries bill 
 
Hi 
 
The Minister is hoping to get approval to introduce a Bill in May to amend provisions in the Conservation Act relating
to the management of indigenous freshwater fisheries.  Most of the changes are technical, to improve the 
workability of the current tools.  Others move protection provisions from regulations to the Act, and bring them into 
line with current public expectations/practice.  This has been developed in consultation with MPI, and includes some 
matters that they have been concerned about. 
 
We would be grateful for comments on the attached by next Wednesday if possible.  Sorry about the timeframe, but 
we need to get the paper up so we can get PCO drafting started.  I’m happy to talk to you about it.  Let me know if 
you aren’t the right contact people for this. 
 
Regards 

Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

|  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 

  

Caution - This message and accompanying data may contain information that is confidential or subject 
to legal privilege. If you are not the intended recipient you are notified that any use, dissemination, 
distribution or copying of this message or data is prohibited. If you received this email in error, please 
notify us immediately and erase all copies of the message and attachments. We apologise for the 
inconvenience. Thank you. 

CONFIDENTIALITY NOTICE 

 
The information in this email is confidential to the Treasury, intended only for the addressee(s), and may 
also be legally privileged. If you are not an intended addressee: 
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 
2733); 
b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.  

This email message was encrypted and has been decrypted by Trustwave SES   

s9(2)(a) s9(2)(g)(i)

s9(2)(a)

s9(2)(a)
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Regulatory Impact Statement: 
Conservation (Freshwater Fisheries 
Regulation) Reform Bill 

Agency Disclosure Statement  
This Regulatory Impact Statement has been prepared by Department of Conservation.  

It provides an analysis of options to improve the effectiveness and efficiency of the 
regulatory framework for the management of indigenous freshwater fisheries.  

The analysis is based on expert advice, drawing on experience in administering the 
regulatory framework and managing freshwater fisheries.   

Paula Warren, Senior Policy Advisor 

 

[Signed]  2018 

 

 

 

Item 2
Page 13 of 83



2   |   Regulatory Impact Analysis: Regulatory Impact Statement - Overview of Required Information - Template    

Executive summary 

Status quo and problem definition 

The regulatory framework 

1. Indigenous freshwater fisheries are managed by the Crown, under the Conservation and 
Fisheries Acts.   

2. The Conservation Act contains a range of controls and tools for managing indigenous fish 
and the threats to them.   

3. The Freshwater Fisheries Regulations 1983 (FWFR 1983) were made under the 1983 
Fisheries Act, but transferred to the Conservation Act 1987 by the Conservation Law 
Reform Act 1990 . These include regulations on a range of matters relevant to freshwater 
indigenous fish, including controls on noxious fish and fish passage barriers. 

Why reform the regulatory framework 

4. Experience in administering the regulatory framework has highlighted a range of issues 
with the way the framework is designed and drafted in the legislation. 

5. The 1983 regulations have not been reviewed since 1983. 

6. The public has increasing concerns about how indigenous fisheries are managed, and 
the Parliamentary Commissioner for the Environment (PCE) has proposed changes in 
how longfin eels are managed.   

7. The Minister has signalled her intention to review management, and it is important that an 
adequate toolbox is available to implement any reforms identified in that review. Work on 
implementing responses to the PCE report found that the tools available were not optimal 
for achieving the necessary management improvements. 

Value of indigenous freshwater fisheries 
8. New Zealand has 77 species of freshwater fish. 53 of them are indigenous and most of 

those are endemic (found nowhere else in the world).   

9. A large proportion of the native fish species are endangered, generally as a result of 
habitat loss or degradation, loss of spawning sites, barriers to fish passage, or impacts of 
introduced fish.   

10. Eels, lamprey (piharau/kanakana), mullet, estuarine flounder, and migratory galaxiids 
(whitebait) are the only freshwater fish species that are regularly fished.  Koura 
(freshwater crayfish) and freshwater mussels (kakahi) have also been important fisheries 
species. 

11. Eels (tuna) are an important commercial fishery, as well as being subject to customary 
and recreational fishing.  Commercial eel fishing is managed under the Fisheries Act 
quota management system. The fishery has been impacted by changes in eel fishery 
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productivity due to habitat loss and degradation, and loss of fish passage for migrating 
juveniles (moving upstream) and breeding adults (moving downstream).  

12. NIWA estimates the commercial eel fishery to be worth $6.1m annually.1   

13. Tuna are a highly valued customary fishery.  That value is evidenced by their prominence 
in many Treaty settlements. 

14. Piharau, koura and kakahi are also important customary fisheries. 

15. Whitebait fisheries are managed under two sets of whitebait fishing regulations, by the 
Department of Conservation (DOC).  The regulations do not control the amount of fish 
taken, but rather the fishing pressure (through controls on catch methods, seasons, and 
hours in which fishing can occur). The fish can be sold. 

16. Because whitebait fishers are not licensed, information on the financial value of the 
fishery is not readily available. The fish sell for a high price (prices viewed as part of this 
study ranged from $40-$100/kg).  One DOC internal report in 2000 stated that the 
average catch for the Awarua River (Southland) was around 4 tonnes annually, which (at 
$50/kg) would be around $200,000 in direct sale value from that one river.  Stands in 
good fishing locations (e.g. Haast) sell for considerable sums (e.g. 2017 listings had “buy-
now” prices of $69,000, $92,500 and $40,000), reflecting the value of the fish that can be 
caught from those stands. Work is underway to develop whitebait aquaculture to provide 
a higher and more consistent income from the fishery. 

17. Some whitebait fishers will fish continuously through the season, and the income from the 
sale of fish is a key part of their annual income.  Those fishers are significantly affected 
by the major variations in whitebait runs that are now a feature of the fishery, although 
prices may be higher in lean years.  Because access to desirable fishing locations is 
often difficult to obtain, loss or decline of a local fishery will have a major effect on the 
affected fishers, as they cannot readily move to an alternative location.   

18. Communities recognise the value of the fishery, and community funded projects to 
improve the fisheries are being initiated (e.g. a recent $179,000 community initiative in 
Foxton to improve fish passage in one stream). 

19. As well as the sale of the fish, whitebaiters provide other benefits to the economy. Most 
fishing is in isolated rural locations, so even relatively small-scale spending by 
whitebaiters (e.g. on food, petrol, accommodation) is an important economic contribution 
to those communities.   

20. Whitebaiting is an important part of the culture in some regions, such as the West Coast. 

21. Whitebait are also an important customary fishery for some iwi. 

                                                

1 https://www.niwa.co.nz/te-k%C5%ABwaha/tuna-information-resource/pressures-on-new-zealand-
populations/commercial-tuna-fisheries 
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Importance of efficient and effective regulation of 
freshwater fisheries 

22. There are a number of reasons to have an efficient and effective regulatory regime for 
indigenous freshwater fish 

23. Freshwater fish are an important part of New Zealand’s indigenous biodiversity, NZ has 
an obligation to maintain biodiversity under the Biodiversity Convention, and the effective 
protection of biodiversity is something the public expects the Government and DOC to 
achieve. 

24. This is a public resource which can only be effectively managed through a regulatory 
regime. 

25. Fisheries management is costly, so needs to be efficient. 

26. Productivity of the fisheries is a key determinant of economic value (as has been 
recognised in the West Coast economic work). 

27. Most Treaty settlements have highlighted the importance of indigenous fisheries to iwi, 
and the Crown needs a good toolbox to allow it to support iwi in implementing 
settlements and other agreements. 

28. If the regulations are ineffective, the health and value of the fishery will decline.  Impacts 
on the fisheries of these threats operate at a local scale, so local economic, cultural and 
wellbeing impacts are likely to be substantial even if impacts are small at the national 
scale.  

29. Fisheries regulation is also important to protect community interests. For example, recent 
cases of individuals killing tame eel populations in public parks have caused significant 
community distress.2   

30. The regulatory regime affects some other activities, notably the construction of structures 
that can act as fish passage barriers (e.g. culverts and dams) or kill fish.  It is therefore 
important that the effect of the regulatory regime on other interests are minimised.  In 
most cases, the management system can achieve the fisheries objectives without 
significant effects on other sectors, but that will only be the case if there is a full and 
effective toolbox available to managers. 

                                                

2 For example: 
A 60-80 year old tame eel in Nydia Bay was killed, perhaps for bait, despite there being a notice asking that 

fishing not occur.  http://www.stuff.co.nz/marlborough-express/news/66028200/Mascot-of-Nydia-Bay-Ella-
the-eel-killed-for-bait 

A group of tame eels in a Christchurch reserve were killed, triggering community protests.  
http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10850460 
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Objectives 
31. The Minister’s objectives are: 

1. To provide for the better protection, management and recovery for indigenous 
fish, to ensure work can deliver healthy populations of all species throughout their 
natural range. 

2. To provide a full and effective toolbox for implementing any reviews of fisheries 
management, Treaty settlements, and local management initiatives. 

3. To ensure that the regulatory framework is efficient, and the legislation accords 
with modern legislation design and drafting standards. 

4. To ensure that the core rules relating to the take of fish reflect modern 
fisheries/biodiversity management practice and public attitudes. 

Options and impact analysis  

Areas identified for reform 

32. The following areas that could be the subject of a reform bill were considered: 

1. Technical amendments to make existing legislative provisions more effective or 
correct drafting problems  

2. Repeal of old regulations that have been superseded by new legislative 
provisions. 

3. Making explicit some current regulatory arrangements. 

4. Moving some fish protection from the regulations to the Act. 

5. Increasing levels of protection for some fish. 

6. Restricting some purposes for which fish can be taken. 

7. Changing the arrangements for whitebait fishing. 

8. Changing arrangements in the Fisheries Act where there is overlapping 
jurisdiction with the Conservation Act. 

9. Providing new powers to make regulations. 

Technical amendments to make existing legislative provisions more 
effective or correct drafting problems  

33. Three options were considered: 

1. Make no improvements. 

2. Improve only those where there have been past problems of administration. 

3. Improve all where the legal analysis shows there are potential problems. 
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34. Because technical reforms of conservation legislation are rarely able to be pursued, it is 
efficient to do all at once, and it is not yet known which tools in the Act will be needed in 
future, option 3 was chosen.   

35. A process for identifying what amendments are necessary is now underway. For each 
provision in the Act, a legal review will be undertaken to ensure that the provision would 
work effectively if used.  That review will draw on experience where the provisions have 
been used in the past (many have not, in some cases because of problems with their 
wording).  PCO will also be asked to identify where they consider that modern drafting is 
desirable. 

Repeal of old regulations that have been superseded by new legislative 
provisions. 

36. There are two sets of regulations that fall into this category: one on electric fishing and 
one on movement of aquatic life. 

37. Three options were considered: 

1. Revoke through the Act. 

2. Revoke through future regulation review. 

3. Do not revoke. 

38. Option 3 was rejected as the existence of the regulations pose a legal risk, and could 
have a negative effect on businesses that need approval for electric fishing or moving 
aquatic organisms. 

39. Option 2 was rejected as that would significantly delay revocation. 

40. Option 1 was therefore selected. 

Making explicit  some current regulatory arrangements. 

41. One issue has been identified that falls into this category – whether landowner 
permission is needed to fish.  This was a question raised by Christchurch City Council in 
relation to recreational fishing in a recreation reserve.  

42. The legal advice is that general legislation and common law property rights mean that 
landowner permission is required.   

43. Two options were considered: 

1. Make this explicit in the Act. 

2. Not make it explicit in the Act. 

44. Making this explicit in the Act will reduce legal uncertainty. It will also ensure that 
landowners who take steps that improve fish population health or make fish more 
vulnerable to fishing can also take steps to protect those fish.  

45. Of particular concern is tame eel populations.  Once a landowner or community start 
feeding eels, they become highly vulnerable to fishing.  While there are ways to provide 
legal protection for those populations, that protection then needs to be enforced by DOC. 
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Landowners and reserve managers are in a much stronger position to take steps to 
prevent unwanted fishing activity. 

46. Because this does not change the current legal situation, and most people know they 
need permission to be on private land, the main beneficiaries will be public land 
administrators where the public have free access for other forms of recreation, but 
recreational fishing is not desirable. 

47. No significant risks from doing this were identified, given that this does not change the 
current legal situation and remove any rights fishers have, so option 2 was rejected.   

Moving some f ish protection from the regulations to the Act.  

48. A technical review of the current regulations concluded that some of the regulation’s 
effects on protection of fish should be in the Act rather than in regulations. 

49. Two options were considered: 

1. Move the protection to the Act 

2. Leave protection in the regulations 

50. The analysis concluded that protection should be in the Act if: 

1. The rules on take reflect fundamental societal values or relate to prevention of 
extinction.  Those sorts of rules are normally in law. And 

2. The rules are unlikely to need to be adjusted or refined in the next 10 years. 

51. The protection rules that the Minister wished to have in place that fitted those criteria 
were: 

1. Requiring a permission to kill fish for purposes other than food, such as for sport, 
for fertiliser, or to remove them from a waterway.   

2. Removing the need for permission to temporarily take a fish for education and 
similar purposes, where the fish is not harmed.   

52. In the case of controlling the take of fish for food, for example rules on what sorts of nets 
can be used, whether fish can be sold, whether fishers need a licence, it was considered 
that the rules were likely to need to be regularly reviewed and adjusted, and they should 
therefore be in the regulations. 

Increasing levels of protection for some fish. 

53. In earlier review work, two options were considered: 

1. To provide a higher level of protection for specific species of fish, either because 
they are more highly valued, or because they are threatened; or 

2. To treat all fish species the same in the Act and revoke the specific regulation that 
is in place for the grayling (a species which is probably extinct). 

3. To treat all fish species the same in the Act, but retain the grayling regulation.  

54. Option 3 was chosen.   
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55. There seemed to be no reason to change the current regulation that protects the grayling 
and requires that any accidental take is reported. While it appears highly unlikely that any 
do still exist, the regulation does not impose any regulatory burden if the fish is extinct, 
and therefore can be retained at no cost. 

56. Option 1 was rejected for a number of reasons.   

57. The Minister is of the view that all indigenous fish warrant protection sufficient to ensure 
that there are healthy populations throughout their original range, and that no indigenous 
fish is killed for unjustified reasons (e.g. for the fun of killing something). This is consistent 
with the approach taken for wildlife in the Wildlife Act. 

58. Even if fish are treated just as a harvestable resource, there is still a need for protection 
rules. For example, breeding eels need to be protected from take so they can migrate to 
their breeding grounds.  Adults of whitebait are of no economic value in themselves, but 
the health of their populations helps determine the size of whitebait runs.  So killing of 
adult whitebait for purposes such as sport or fertiliser would be economically damaging. 

59. Distinguishing between protected and unprotected fish could be seen to send a message 
that unprotected fish are of no value, despite being endemic NZ species. 

60. It would also be difficult to create an agreed and stable list.   

61. Choosing option 3 does not prevent regulations providing further protection for specific 
species, populations or life stages, via regulations. 

Restricting some purposes for which f ish can be taken. 

62. This approach was considered as an alternative to providing full protection for some 
species of fish. 

63. Under this approach, treatment of take of fish would not be based on which species of 
fish was being taken, but rather on the purpose for which the fish was being taken and 
whether the take resulted in killing or injury of the fish. 

64. The current restrictions are in the regulations rather than the Act.   

65. The first set of options considered was whether they should be in the regulations or the 
Act.  It was concluded that fundamental prohibitions and permissions should be in the 
primary legislation.  

66. Two matters were identified as being “fundamental” and being unlikely to change over 
time: 

1. That take which did not harm fish did not need to be controlled.  The key example 
of that is a school teacher placing a bully in a bucket to show it to children and 
then releasing it again.  The wording of the current regulations means that those 
activities either require a specific permission or (the regulation is unclear in this 
respect) cannot ever be authorised.  It was decided to use the Act to reverse the 
presumption, so such takes were permitted unless a regulation (or the Fisheries 
Act) restricted the activity. 

2. That killing fish for purposes other than food should require a permission.   
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67. The first matter is a change from the status quo but was considered justified in that it 
removed regulatory controls that are not needed for fisheries management purpose and 
could be counterproductive for good fisheries management (e.g. by making it difficult for 
restoration groups to educate their members). 

68. The second matter is also in some cases a change from the status quo. This was a 
choice by the Minister, based on her view that allowing killing for purposes such as sport, 
fertiliser, etc without authorisation was not appropriate for indigenous biodiversity.  In 
most cases no-one is undertaking that activity. For example, it appears unlikely that any 
indigenous fish has been deliberately taken for fertiliser in the last century (at one stage 
this was a common use of whitebait). 

Changing the arrangements for whitebait fishing. 

69. The current arrangements are created by two sets of regulations. 

70. Two options were considered: 

1. Make changes through the Act. 

2. Carry out a future review of the regulations. 

71. Option 1 was rejected, as it was considered that extensive consultation and analysis was 
needed to identify the optimal changes to the regime to address public concerns. 

Changing arrangements in the Fisheries Act where there is overlapping 
jurisdiction with the Conservation Act.  

72. There are significant overlaps in the provisions in the two Acts.  There has been work 
over the last decade to define and resolve any issues arising from that jurisdictional 
overlap.  Two options were considered: 

1. Amend only provisions in the Conservation Act. 

2. Also review the relevant Fisheries Act provisions. 

73. Given the timeframe and the need to have a relatively low complexity Bill, option 2 was 
rejected.  MPI were invited to identify provisions in the Conservation Act that affect their 
work, and changes to section 26ZM of the Conservation Act will be progressed to 
address issues that affect them. 

Providing new powers to make regulations. 

74. Given the choices made in relation to the other matters, it is clear that most detailed 
controls of fish take, noxious fish control, fish passage barriers and other matters will still 
be done through the regulations.  So adequate regulation-making powers are needed. 

75. A technical review of the 1983 regulations had found that some gaps in the regulations, 
notably relating to negligent killing of fish, could not be addressed because of gaps in the 
regulation-making power.  

76. No risks or costs from expanding the regulation-making powers were identified, as the 
process of creating a regulation would ensure that they did not result in inappropriate 
regulations being put in place. 
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Consultation 
77. The available House slot for the Bill did not allow time for external consultation before the 

Bill was developed. As most of the fisheries reforms that will affect individuals would be 
done subsequently, through a review of the regulations, it was decided that this did not 
rule out progressing the Bill. 

78. The proposals developed reflect earlier work on fisheries regulations that did involve 
some consultation with stakeholders who are actively involved in fisheries management, 
and discussions with Ngai Tahu.   

Conclusions and recommendations 
79. The proposed reform Bill will deliver Conservation Act indigenous freshwater fisheries 

provisions that are effective, efficient, and reflect current fisheries management 
approaches and public expectations.  The proposed changes will ensure there is a 
complete toolbox to allow future reforms in the management of individual fisheries (e.g. 
whitebait) or populations (e.g. tame eels or fisheries of significance to iwi) to be delivered 
fully.   

80. The reforms will remove some unnecessary regulatory requirements and risks for 
businesses and individuals, and ensure that necessary regulations can in future be 
designed to optimise their effect and minimise impacts on business. 

Implementation plan 
81. The Bill would amend the Act but have no immediate effects that would need an 

implementation plan.  An implementation plan would be developed for the planned review 
of the regulations. 

Monitoring, evaluation and review 
82. Most implementation is undertaken by Department of Conservation staff, and they have 

regular contact with others who are involved in fisheries management.  Those staff are 
able to record problems with the legislation. If significant problems arise, those would 
trigger a future review of the regulatory system, just as past problems prompted this 
proposed reform. 

 

 

 

 

Item 2
Page 22 of 83



1

From: @doc.govt.nz>
Sent: Monday, 16 April 2018 4:51 PM
To:
Cc: Pip van der Scheer [TSY]
Subject: RE: Conservation Act Amendment - RIS
Attachments: RIS fish bill template version.doc

Hi
 
Thanks for your email.   
 
I’ve done a draft RIS in the template Linda suggested was the right one to use for this, and it has gone to my 
technical advisor. She says she only has minor comments, which I will hopefully get from her tomorrow.   
 
Here’s the draft that went to her.  Would be really good to talk to you about it.  I’m free this evening, but hopefully 
you are sensibly going home soon. Tomorrow’s a bit of a mess – I’m out at an event in the morning and have 
meetings much of the afternoon. I’m free after 3.30, or may have a break at lunchtime, or could skip a team meeting 
2-3 if that’s the only time we can connect. 
 
Regards 

Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

 |  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 
 
From: @treasury.govt.nz]  
Sent: Monday, 16 April 2018 11:42 a.m. 
To: @doc.govt.nz> 
Cc: Pip van der Scheer [TSY] <Pip.vanderScheer@treasury.govt.nz> 
Subject: FW: Conservation Act Amendment - RIS 
 
Hi 
Do you have time to chat about Linda’s comments below and how DOC may be proceeding with next steps? I am 
pretty open for the next few days, so happy to chat whenever.  
 

 
 
 

s9(2)(a)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(a)
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From: Linda Cameron [TSY]  
Sent: Tuesday, 10 April 2018 4:56 PM 

@doc.govt.nz 
Cc: RIA Team [TSY] <RIA.Team@treasury.govt.nz>; @treasury.govt.nz>; Pip van 
der Scheer [TSY] <Pip.vanderScheer@treasury.govt.nz>; Gwen Rashbrooke [TSY] 
<Gwen.Rashbrooke@treasury.govt.nz> 
Subject: Conservation Act Amendment - RIS 
 
[IN-CONFIDENCE] 
 
Hi
 
I am in the Regulatory Quality Team in the Treasury and have some feedback on the RIS prepared by the 
Department of Conservation on potential amendments to the Conservation Act. 
 
First, I should briefly outline the RIA process. A regulatory impact assessment (RIA) is required at the point at which 
policy decisions are sought (see CO (17) 3) at:  https://dpmc.govt.nz/publications/co-17-3-impact-analysis-
requirements. 
If DoC go to policy committee without doing a RIA or seeking an exemption, then the Cabinet committee chair has 
discretion on whether the paper is considered by the committee. In the event that a  Cabinet paper with inadequate 
impact analysis does proceed and substantive decisions are made, a “Supplementary Analysis Report” is required. 
These reports are subject to QA requirements in the same way as Regulatory Impact Assessments. There is more 
information on this in section 13 of the Impact Analysis guidance available at the above link.  
 
However, you may wish to consider seeking an exemption from the RIA requirements for some of the proposed 
regulatory amendments to the Conservation Act if you think they may potentially meet the grounds for an 
exemption. The grounds  are outlined  in the exemption application form on the Treasury website: 
https://treasury.govt.nz/information-and-services/regulation/impact-analysis-requirements-regulatory-proposals. 
 
In the event that there are some regulatory proposals that don’t meet the grounds for an exemption then these 
proposals will need to be covered in the RIS. In case you are not aware, some changes were made to the RIA 
requirements in August 2017 and the templates were updated. As you are considering 2-3 options for each 
regulatory  proposal, the Statement template would be appropriate. The Statement template is available along with 
guidance on the Treasury website indicated above (at the bottom of the page). 
 
We understand that DoC does not have an established RIA panel to undertake QA and for this reason we propose 
that RQT undertakes QA of the RIS. However, you may find it helpful to liaise with Letizia Leuzzi on the draft RIS as 
we understand she is now working in DoC and has previous experience on the RIA QA panel at MPI. There may also 
be other people in DoC with a background in RIA who are able to assist. 
 
If a RIS is required for some of the proposals then it would be helpful to provide more supporting information to 
enable Ministers to make informed decisions about the specific legislative changes. For instance: 

• It is important to be clear upfront about the key limitations or constraints on the analysis e.g. time frame, 
lack of consultation with stakeholders etc. 

• Provide more explanation about why the counterfactual is a problem, the objectives underpinning the 
changes and the impacts of the options.  

• For some proposals,  Ministers are being asked to “make explicit current regulatory arrangements” and 
provide “new powers to make regulations”, however more background is required on the intent and 
possible gaps in current legislation. 

• In relation to “providing new powers” who undertook the technical review of the 1983 regulations and 
when? It is possible to include a reference? (see p9). 

• Consultation - We note that the available House slot for the Bill did not allow external stakeholder 
consultation before the Bill was developed. However, you refer to earlier consultation with stakeholders 
who are actively involved in fisheries management, and discussions with Ngai Tahu. When did this 
consultation occur and what were their views? What issues have been identified by MPI in relation to the 
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provisions in the Conservation Act that affect their work? Will these be addressed through the proposed 
changes? 

• Implementation plan – when is the planned review of the regulations? Are these proposed regulatory 
changes in preparation for that given that one of the objectives you mention is to provide a full and effective 
toolbox for implementing reviews etc (p5) 

• Monitoring, evaluation and review – will the current regulatory changes be revisited through the planned 
future review of the regulations. i.e. will there be an opportunity to see how well they working and making 
amendments if required? 

 
In addition to these comments you may also find it helpful to look at the questions under the headings in the 
Statement template. 
 
Regards 
Linda 
 
 
Linda Cameron | Senior Analyst, Regulatory Quality Team | The Treasury 

|  Linda.Cameron@treasury.govt.nz 
 
 
 
From:  
Sent: Friday, 6 April 2018 1:09 PM 
To: RIA Team [TSY] <RIA.Team@treasury.govt.nz> 
Cc: Pip van der Scheer [TSY] <Pip.vanderScheer@treasury.govt.nz> 
Subject: Conservation Act Amendment - RIS 
 
Hello.  
I have attached a RIS prepared by the Department of Conservation on potential amendments to the Conservation 
Act. Could you please let me know how you recommend we proceed with Quality Assurance? 
Timelines have not been confirmed, but DOC has indicated they would like the bill to be introduced on 22 May.  
 
I have also attached the Cabinet paper for your information.  
Please let me know if you have any questions.  
 

 
 
 
From: @doc.govt.nz]  
Sent: Wednesday, 4 April 2018 5:42 PM 
To: Pip van der Scheer [TSY] <Pip.vanderScheer@treasury.govt.nz> 
Cc: @treasury.govt.nz>; Gwen Rashbrooke [TSY] 
<Gwen.Rashbrooke@treasury.govt.nz> 
Subject: RE: Draft Cabinet paper freshwater fisheries bill 
 
Here’s a draft RIS.  Hopefully it addresses the issues of interest to Treasury, noting that we won’t be able to 
comment on specific technical improvements until we have done the work with PCO. 
 
Regards 

Senior Policy Advisor | Science and Policy Group 
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Department of Conservation—Te Papa Atawhai 
|  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 
 
From: Pip van der Scheer [TSY] [mailto:Pip.vanderScheer@treasury.govt.nz]  
Sent: Tuesday, 3 April 2018 12:21 p.m. 
To: @doc.govt.nz> 
Cc: @treasury.govt.nz>; GwenRashbrook e [TSY] 
<Gwen.Rashbrooke@treasury.govt.nz>; Kayla Kingdon-Bebb <Kayla.kingd on-bebb@parliament.govt.nz>;

@doc.govt.nz>; @doc.govt.nz> 
Subject: RE: Draft Cabinet paper freshwater fisheries bill 
 
Hi 
 
A RIA is required at the point at which policy decisions are sought (see CO (17) 3: 
https://dpmc.govt.nz/publications/co-17-3-impact-analysis-requirements).  Delaying this step to when the LEG 
paper is prepared would not meet the requirements. If you wish to seek an exemption – you need to apply for 
it.  There is an application form on the Treasury website: http://www.treasury.govt.nz/regulation/impact-analysis. 
 
Please keep myself and Natalie Pepper informed as to next steps.  If we consider that the policy changes proposed 
have not been sufficiently justified, or if the RIA is not included and hasn’t been exempted, we may provide a 
Treasury comment for inclusion in the Cabinet paper.  
 
Cheers, 
 
Pip van der Scheer | Senior Analyst, Natural Resources | The Treasury 

 pip.vanderscheer@treasury.govt.nz 
 
From: @doc.govt.nz]  
Sent: Tuesday, 3 April 2018 11:17 AM 
To: Pip van der Scheer [TSY] <Pip.vanderScheer@treasury.govt.nz> 
Cc: @treasury.govt.nz>; Gwen Rashbrooke [TSY] 
<Gwen.Rashbrooke@treasury.govt.nz>; Kayla Kingdon-Bebb <Kayla.kingd on-bebb@parliament.govt.nz>; 

@doc.govt.nz>; @doc.govt.nz> 
Subject: RE: Draft Cabinet paper freshwater fisheries bill 
 
Hi 
 
Thanks for your comments. 
 
We have not yet talked to Treasury about the RIS. Our intention was to do so later, and if necessary do a RIS for the 
LEG paper, given that all the technical amendments are not yet known, as we will be getting advice from PCO on 
those.   
 
The same applies with the issue of why each amendment is being done.  That would be in the LEG paper, although 
initial drafting instructions are being prepared that would mean that we may be able to put some into this paper 
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depending on when the Minister needs to get it to CBC.  I’m getting information timing today from the Minister, 
who has also provided some comments on the paper which I need to deal with today. 
 
In terms of eggs, we all think it isn’t allowed, but that isn’t explicit.  The only people taking eggs are aquaculture 
operators, and they probably already need approval under MPI’s regulations. So we don’t believe we are affecting 
anybody who is operating legally.   
 
In terms of killing fish, that will affect people who kill fish for fun or for a use other than food.  It is a policy choice of 
whether that is considered an appropriate form of “recreational fishing”.  The Minister is seeking Cabinet’s 
agreement to her preference on that. 
 
The current proposal would also make recreational fishing in conservation areas illegal without authorisation. Again, 
that is a policy choice, matching what most people think is the status quo.  People who might want to go camping in 
a park and kill native fish will be affected, but there are plenty of other places they can recreationally fish, and that 
has a negative effect on other people’s use of the park, and the park’s ecological integrity.   
 
The reason for doing a fairly general Cab paper is the timing. The Minister has a limited chance to put up a technical 
bill, but PCO can’t do any work on it until we have a Cabinet minute.  So we wanted to get a minute that approves 
the general approach, and work with PCO to ensure each existing provision works properly, and agree on any 
drafting changes they recommend to make the Act more workable and in line with modern drafting approaches. 
 
But I will add the Minister’s changes and then have another look and see what I can add in terms of details and send 
you a new version.  I will adjust the RIS bit to say that if necessary a RIS will be provided with the LEG paper, unless 
the timing instructions today suggest we can do one now. But one done now will be more generic and less specific 
about the technical changes. 
 
Regards 

Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

|  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 
 
From: Pip van der Scheer [TSY] [mailto:Pip.vanderScheer@treasury.govt.nz]  
Sent: Tuesday, 3 April 2018 10:39 a.m. 
To: @doc.govt.nz> 
Cc: @treasury.govt.nz>; GwenRashbrook e [TSY] 
<Gwen.Rashbrooke@treasury.govt.nz> 
Subject: RE: Draft Cabinet paper freshwater fisheries bill 
 
[IN-CONFIDENCE] 
 
Hi
 
Thank you for giving us the opportunity to comment.  
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I see that a RIS is not being prepared.  As per Treasury’s Guide to Cabinet ‘s Impact Analysis Requirements (see pg 
11) – exemptions from RIS are granted by Treasury – you must apply to the Regulatory Quality Team for an 
exemption and provide evidence of being granted that exemption to Cabinet.  Have you previously been in touch 
regarding an exemption? 
 
On the Cabinet paper, I think that insufficient information has been provided to support the specific changes to 
legislation that Cabinet are being asked to agree to – in particular, the controls on taking eggs and killing fish.  My 
reading of the paper is that these changes could impact some New Zealanders.  As such, the counterfactual should 
be better explained, the objectives of change, and the impacts of the proposed option.    
 
In support of the recommendations relating to regulation-making powers and ‘resolving issues that mean existing 
provisions may not be able to achieve their intent’ – I suggest including more material that explains and seeks 
confirmation of the intent of the current legislation.  In this way, it will be clearer what outcomes the Committee is 
being asked to agree to.  If the outcome sought is a movement away from the intent of the current legislation – then 
this should be explained and justified.         
 
Happy to discuss – but please keep in mind that I work part-time, and will not be in the office Wednesday or 
Thursday this week.  
 
Pip van der Scheer | Senior Analyst, Natural Resources | The Treasury 

| pip.vanderscheer@treasury.govt.nz 
 
From: @doc.govt.nz]  
Sent: Wednesday, 28 March 2018 12:11 PM 
To: Pip van der Scheer [TSY] <Pip.vanderScheer@treasury.govt.nz> 
Subject: FW: Draft Cabinet paper freshwater fisheries bill 
 
I see  is away. 
 
Regards 

 
From: 
Sent: Wednesday, 28 March 2018 12:09 p.m. 
To: @justice.govt.nz>; 

@mfe.govt.nz>; @treasury.govt.nz> 
Subject: Draft Cabinet paper freshwater fisheries bill 
 
Hi 
 
The Minister is hoping to get approval to introduce a Bill in May to amend provisions in the Conservation Act relating
to the management of indigenous freshwater fisheries.  Most of the changes are technical, to improve the 
workability of the current tools.  Others move protection provisions from regulations to the Act, and bring them into 
line with current public expectations/practice.  This has been developed in consultation with MPI, and includes some 
matters that they have been concerned about. 
 
We would be grateful for comments on the attached by next Wednesday if possible.  Sorry about the timeframe, but 
we need to get the paper up so we can get PCO drafting started.  I’m happy to talk to you about it.  Let me know if 
you aren’t the right contact people for this. 
 
Regards 
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Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

|  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 
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Coversheet: Conservation (Freshwater 
Fisheries Regulation) Reform Bill  

Guidance note [to be deleted] 

Complete the unshaded boxes. Delete guidance (shaded) boxes and italicised text when 
complete. 
Treasury’s Regulatory Quality Team (ria@treasury.govt.nz) will determine for each case, 
whether this and/or another template should be used for the Impact Assessment 
Documentation.  
You may find it helpful to complete the template in stages as your analysis progresses, or 
to complete it in a single step at the end of the process. 
See the Guide to Cabinet’s Impact Analysis Requirements for more information about the 
process. 
For further guidance, see: 
http://www.treasury.govt.nz/regulation/regulatoryproposal/ria/handbook  
http://www.treasury.govt.nz/regulation/expectations 

 
 
Advising agencies  

Decision sought  

Proposing Ministers  

 
 

Summary:  Problem and Proposed Approach  

Problem Definition 
What problem or opportunity does this proposal seek to address?  Why is 
Government intervention required? 
Summarise in one or two sentences 
The freshwater fisheries provisions in the Conservation Act need updating to provide an 
effective framework for managing indigenous freshwater fisheries.  In particular better 
regulation making powers are needed to allow the amendment of old regulations (made 
under another Act) and the creation of new regulations to address issues not yet covered 
in the regulations. 
 
 

Proposed Approach     
How will Government intervention work to bring about the desired change? How is 
this the best option? 
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Summarise in one or two sentences 
The Government through the Minister of Conservation (and in some cases Minister of 
Fisheries) is responsible for managing freshwater indigenous fisheries.  To do so an 
effective regulatory regime is needed. The only way to correct problems with the existing 
statutory regime is through legislative amendment. In some cases, correcting issues with 
the existing regulations will be impossible if the provisions in the Act on regulation-making 
are not corrected. 
 
 

Section B: Summary Impacts: Benefits and costs  

Who are the main expected beneficiaries and what is the nature of the expected 
benefit? 
Monetised and non-monetised benefits 
The Government will benefit from being able to more efficiently and effectively undertake 
their management role. 
Treaty partners will benefit because the toolbox for implementing fisheries recovery 
programmes signalled in Treaty settlements will be improved. 
Parties who are regulated (fishers, owners of fish passage barriers) will benefit from the 
removal of legal uncertainties, legal risks, and creation of an improved ability to review 
existing regulations. 
The public will benefit because a public resource will be better managed. 
Restoration partners (including councils and community groups) will benefit because the 
toolbox for implementing and protecting restoration work will be improved. 
People wishing to take fish and return them uninjured to the water (e.g. schools showing 
fish to children) will benefit because their activity will no longer require an authorisation 
under the Conservation Act. 
 
 

Where do the costs fall?   
Monetised and non-monetised costs; for example, to local government, to regulated 
parties 
People who wish to catch indigenous freshwater fish for non-consumption purposes (e.g. 
fertiliser, sport) will need an authorisation.  Those activities seldom occur. 
 
 
 

What are the likely risks and unintended impacts, how significant are they and how 
will they be minimised or mitigated?  
Most of the amendments proposed are relatively minor and technical, and based on long 
experience administering the legislation. It is not expected that there would be unexpected 
consequences from the change, and the minor risk of that will be far outweighed by the 
benefits of removing current unintended consequences and legal risks. The risk will be 
minimised through close communication between DOC technical and legal staff and PCO 
during drafting, and by consulting MPI fisheries experts. 
The slight risk of effects on Maori fishing rights will be avoided by ensuring that all the 
provisions being changed are subject to the a provision that states that they have no effect 
on Maori fishing rights. 
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None of the changes will amend or directly affect the operation of the Fisheries Act, 
removing much of the risk of further complication of the overlapping jurisdictions. 
None of the provisions would completely prohibit any activity, so authorisations can be 
used to address any unexpected effects on individuals. 
 
 

Identify any significant incompatibility with the Government’s ‘Expectations for the 
design of regulatory systems’.   
None identified. 
 
 

Section C: Evidence certainty and quality assurance  

Agency rating of evidence certainty?   
How confident are you of the evidence base? 
Highly confident.  There is significant experience in administering the current law, and 
most amendments have been identified because of problems that have arisen in real 
cases.  DOC has completed a technical review of the existing Freshwater Fisheries 
Regulations 1983 as they apply to indigenous fisheries, and changes proposed for the 
regulation making powers are based on the findings of that work. 
 
 
To be completed by quality assurers: 

Quality Assurance Reviewing Agency: 
 
 

Quality Assurance Assessment: 
 
 

Reviewer Comments and Recommendations: 
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Impact Statement: Conservation 
(Freshwater Fisheries Regulation) Reform 
Bill 

Guidance note  [to be deleted] 
Complete the unshaded boxes. Delete guidance (shaded) boxes and italicised text when 
complete. 
Do not leave any numbered section blank. If a numbered question is not applicable, write 
“not applicable” and explain why not if necessary. Leave the numbered questions in place 
as section headings.  
The bulleted guidance notes describe the issues you should seek to cover in the white 
spaces, in each case. Responses do not have systematically address each bullet point-
by-point, but quality assurers may challenge their omission where they are not covered at 
all. 
Try to keep it concise and avoid repetition, but use as much space as you need to.   

For further guidance, see: 
http://www.treasury.govt.nz/regulation/regulatoryproposal/ria/handbook  
http://www.treasury.govt.nz/regulation/expectations 

 

Section 1: General information 

Purpose 
The Department of Conservation is solely responsible for the analysis and advice set out in 
this Regulatory Impact Statement, except as otherwise explicitly indicated.  This analysis 
and advice has been produced for the purpose of informing:  

• key (or in-principle) policy decisions to be taken by Cabinet 

• final decisions to proceed with a policy change to be taken by or on behalf of Cabinet    
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Key Limitations or Constraints on Analysis 
Describe any limitations or constraints, for example:  

• Scoping of the problem 
• Evidence of the problem 
• Range of options considered 
• Criteria used to assess options 
• Assumptions underpinning impact analysis 
• Quality of data used for impact analysis 
• Consultation and testing 

A key constraint in preparing the policy proposals and this RIS was timeframes.  The work 
needed to be completed to allow the Bill to be introduced at a specific date set in the 
legislative programme. That did not allow consultation with iwi and stakeholders. 
 
That means that the proposals could not be tested.  However in many cases the issues had 
been identified because the current legislation had thrown up a problem in a real life 
situation, or the technical review of the existing regulations (which was done in consultation 
with some external experts) identified the problem.   
 
 

Responsible Manager (signature and date): 
[Name] 

[Team] 

[Branch/Directorate] 

[Agency] 
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Section 2: Problem definition and objectives 

2.1      What is the context within which action is proposed? 
Set out the context, eg: 

• Nature of the market 
• Industry structure 
• Social context 
• Environmental state, etc. 

How is the situation expected to develop if no further action is taken? (This is the 
Counterfactual against which you will compare possible policy interventions in sections 4 
and 5). 

Indigenous freshwater fisheries are managed by the Crown, under the Conservation and 
Fisheries Acts.  The Conservation Act contains a range of controls and tools for managing 
indigenous fish and the threats to them.   

The Freshwater Fisheries Regulations 1983 (FWFR 1983) were made under the 1983 
Fisheries Act, but transferred to the Conservation Act 1987 by the Conservation Law Reform 
Act 1990 . These include regulations on a range of matters relevant to freshwater indigenous 
fish, including controls on noxious fish and fish passage barriers. 

New Zealand has 77 species of freshwater fish. 53 of them are indigenous and most of those 
are endemic (found nowhere else in the world).  A large proportion of the native fish species 
are endangered, generally as a result of habitat loss or degradation, loss of spawning sites, 
barriers to fish passage, or impacts of introduced fish.   

Eels, lamprey (piharau/kanakana), mullet, estuarine flounder, and migratory galaxiids 
(whitebait) are the only freshwater fish species that are regularly fished.  Koura (freshwater 
crayfish) and freshwater mussels (kakahi) have also been important fisheries species. 

Eels (tuna) are an important commercial fishery, as well as being subject to customary and 
recreational fishing.  Commercial eel fishing is managed under the Fisheries Act quota 
management system. The fishery has been impacted by changes in eel fishery productivity 
due to habitat loss and degradation, and loss of fish passage for migrating juveniles (moving 
upstream) and breeding adults (moving downstream). NIWA estimates the commercial eel 
fishery to be worth $6.1m annually.1   

Tuna are a highly valued customary fishery.  That value is evidenced by their prominence in 
many Treaty settlements. Piharau, koura and kakahi are also important customary fisheries. 

Whitebait fisheries are managed under two sets of whitebait fishing regulations, by the 
Department of Conservation (DOC).  The regulations do not control the amount of fish taken, 
but rather the fishing pressure (through controls on catch methods, seasons, and hours in 
which fishing can occur). The fish can be sold. 

Because whitebait fishers are not licensed, information on the financial value of the fishery is 
not readily available. The fish sell for a high price (prices viewed as part of this study ranged 
from $40-$100/kg).  One DOC internal report in 2000 stated that the average catch for the 
Awarua River (Southland) was around 4 tonnes annually, which (at $50/kg) would be around 

                                                
1 https://www.niwa.co.nz/te-k%C5%ABwaha/tuna-information-resource/pressures-on-new-zealand-

populations/commercial-tuna-fisheries 
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$200,000 in direct sale value from that one river.  Stands in good fishing locations (e.g. 
Haast) sell for considerable sums (e.g. 2017 listings had “buy-now” prices of $69,000, 
$92,500 and $40,000), reflecting the value of the fish that can be caught from those stands. 
Work is underway to develop whitebait aquaculture to provide a higher and more consistent 
income from the fishery. 

Some whitebait fishers will fish continuously through the season, and the income from the 
sale of fish is a key part of their annual income.  Those fishers are significantly affected by 
the major variations in whitebait runs that are now a feature of the fishery, although prices 
may be higher in lean years.  Because access to desirable fishing locations is often difficult 
to obtain, loss or decline of a local fishery will have a major effect on the affected fishers, as 
they cannot readily move to an alternative location.   

Communities recognise the value of the fishery, and community funded projects to improve 
the fisheries are being initiated (e.g. a recent $179,000 community initiative in Foxton to 
improve fish passage in one stream). 

As well as the sale of the fish, whitebaiters provide other benefits to the economy. Most 
fishing is in isolated rural locations, so even relatively small-scale spending by whitebaiters 
(e.g. on food, petrol, accommodation) is an important economic contribution to those 
communities.   

Whitebaiting is an important part of the culture in some regions, such as the West Coast. 

Whitebait are also an important customary fishery for some iwi. 

Many types of fishing are regulated, as are fish passage barriers, and use of noxious fish. A 
key counterfactual is that the regulatory regime is old and inefficient.  Without reforms, 
inefficient and ineffective regulation will continue.  That will have negative impacts on some 
sectors (e.g. unnecessary controls, inefficient regulatory processes), and on the 
effectiveness of fisheries management.  As the public demand more effective controls (this is 
already happening in relation to whitebait and fish passage barriers), the impacts on those 
sectors will grow.  If a full toolbox is not created, any additional controls may not be optimal, 
because only a limited range of tools will be available.  
 
Iwi and community interest in active restoration of fisheries and recovery of indigenous fish 
species is growing rapidly.  There are already frustrations being expressed because the 
controls on restoration activities (e.g. movement of fish, reduction in fish passage barriers) 
are excessive or unduly costly, or because the improved fishery cannot be adequately 
protected.  Work in this area has shown that some of the key improvements in the regulatory 
system that are needed cannot be delivered under the current law.  For example streamlining 
of fish passage barrier regulations is strongly supported by the national Fish Passage 
Advisory Group and key sectors, but there is no regulation making power that would allow 
the existing regulations to be replaced with new regulations. 
 
Some fisheries have significantly reduced in productivity and size over the last 50-100 years, 
notably whitebait, eel, mussels and lamprey.  That has significant economic and cultural 
impacts, and the state of those fisheries is of high concern to iwi and/or the public.  Given the 
pressure to recovery those fisheries, action will have to be taken.  If the toolbox is limited, 
either because some tools are missing or they are faulty, the Minister will be forced into using 
sub-optimal solutions. That will exacerbate an existing problems of the public demanding 
sub-optimal or poorly targeted solutions because their understanding of relative impacts and 
fisheries management is poor.  For example there have been requests to ban commercial 
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sale or fishing of some species, when the evidence shows that habitat loss and degradation 
is a far larger problem, and that correcting that problem may allow both fishing and 
population recovery. 
 
Replacing old regulations with modern, more efficient and effective regulations cannot be 
done if the regulation making powers in the Act do not cover the relevant matters.  As fish 
passage barriers and noxious fish need to be managed, the only choice open to the Minister 
if the regulation making powers are not corrected will be to leave the old regulations in place. 
The impacts of problems with those regulations will grow over time. 
 

 
2.2      What regulatory system, or systems, are already in place? 

• What are the key features of the regulatory system(s), including any existing regulation or 
government interventions/programmes?  What are its objectives? 

• Why is Government regulation preferable to private arrangements in this area?  

• What other agencies, including local government and non-governmental organisations, 
have a role or other substantive interest in that system? 

• Has the overall fitness-for-purpose of the system as a whole been assessed?  When, and 
with what result?   

As set out in 2.1, there is an existing regulatory regime for indigenous freshwater fisheries, 
noxious fish, and some related matters.  
 
Freshwater fisheries are a government-controlled natural resource, so regulation of the use 
and management of those fisheries is the only effective option available.  The regulations 
provide rights to fishers and others, as well as restricting activities that could damage the 
public and private interest in fisheries. 
 
Freshwater fisheries are also managed by fish and game councils (in the case of sports fish) 
and the Minister of Fisheries under the Fisheries Act.   
 
The reforms being proposed do not directly affect sports fish but will more effectively manage 
some threats to sports fish.   
 
The reforms do not include changes to the Fisheries Act, but do include one change to the 
powers of the Minister of Fisheries under the Conservation Act, to correct a problem 
identified by MPI. 
 
There was a jurisdictional review undertaken in the early 2000s, looking at the relationship 
between the Fisheries and Conservation Act regimes.  That did not reach agreement on 
fundamental reforms to reduce overlap, but actions have been taken to reduce issues 
created by the overlapping regimes.  This review is not seeking to resolve that problem, but 
rather make the Conservation Act provisions effective and efficient within the current regime.  
 
2.3     What is the policy problem or opportunity?  

• Why does the Counterfactual constitute “a problem”? 
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• What is the nature, scope and scale of the loss or harm being experienced, or the 
opportunity for improvement?  How important is this to the achievement (or not) of the 
overall system objectives? 

• What is the underlying cause of the problem? Why cannot individuals or firms be expected 
to sort it out themselves under existing arrangements?  

• How robust is the evidence supporting this assessment? 

The counterfactual is a problem because under the status quo, given expected trends in 
fisheries activities, fisheries health and public expectations: 

1. Costs to regulated parties would be unnecessarily high 
2. There would continue to be unnecessary legal risks to those gaining permissions 
3. Inefficient management tools would have to be used 
4. There would be unnecessary barriers to fisheries restoration activities 
5. It would be difficult to fully implement Treaty settlements and iwi management plans 

relating to freshwater fisheries 
6. The risk of increased threats to fisheries will be higher (e.g. from noxious fish, fish 

passage barriers) 
 
The underlying cause is out-of-date or poorly drafted legislation.  That can only be addressed 
through legislation reform. 
 
The scale of cost is difficult to assess, as it will partly depend on what fisheries management 
activities and what fisheries uses develop over time.  But just the cost of doing regulation 
reform with an inadequate toolbox will greatly outweigh the cost of fixing the toolbox through 
the proposed legislation.   
 
 
 
2.4   Are there any constraints on the scope for decision making?  

• What constraints are there on the scope, or what is out of scope?  For example, ministers 
may already have ruled out certain approaches. 

• What interdependencies or connections are there to other existing issues or ongoing 
work?  
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Because the legislation needed to be complete in time to meet a designated slot in the 
House, and that did not allow consultation or complex drafting, the scope was limited by 
Ministers to: 

• Regulatory issues within the Conservation Act regime. Any issues in the Fisheries Act 
were excluded. 

• Changes within the current regime to make it more effective and efficient.  Changes 
to resolve the jurisdictional overlaps were excluded. 

• Changes to resolve known problems that had been identified through past analysis 
and experience, including the results of past consultation. 

• The changes were not to affect Maori fishing rights. 
• The changes were not to directly affect the main commercial fishing activities 

(whitebaiting, and commercial eel fishing). Any changes to the whitebaiting regime 
would be done through regulations after consultation.  Commercial eeling is managed 
by MPI. 

• The changes could remove unnecessary regulatory controls, including by revoking 
old regulations.  They could not add regulatory controls on significant economic 
sectors that are not currently controlled. Any necessary controls would be added 
through future regulation reviews. 

• Changes that did not require complex drafting. 
 

A regulations review is scheduled, which will address many of the excluded matters. The 
Minister has determined a process for considering the whitebait fishery. 
 
 
 
2.5     What do stakeholders think? 

• Who are the stakeholders? What is the nature of their interest?  

• Which stakeholders share the Agency’s view of the problem and its causes? 

• Which stakeholders do not share the Agency’s view in this regard, and why?  

• What consultation has already taken place and with whom?   

• Does the issue affect Māori in particular?  Have iwi/hapῡ been consulted, and if not, 
should they be? 

• If consultation is planned, how will this take place, with whom and when? If is not 
intended, why is this? 
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MPI fisheries managers – they were invited to identify any problems they have with the 
Conservation Act provisions, and consulted to ensure there were no effects on the Fisheries 
Act regime.  They have not expressed concerns about the intent of the reform, but are 
concerned about the lack of consultation and the timeframes for drafting. 
 
Maori fisheries rights holders – the reform was designed to ensure there were no changes to 
Maori fisheries rights. Any changes would have been of concern to these stakeholders, and 
would have required consultation and agreement. 
 
Iwi as Treaty partners – the reform has been designed to ensure there is a full and effective 
toolbox for fisheries management work. That will be necessary to fully implement many 
Treaty settlements.  Iwi will, however, be concerned at the lack of consultation. An 
engagement strategy is being developed and will be implemented at the time of introduction 
of the Bill. 
 
NZCA and the conservation boards – these statutory bodies are recommending 
improvements in fisheries management. It is expected that they will welcome the reforms, 
provided the new toolbox is subsequently effectively used to resolve on-the-ground 
problems. 
 
Regulated parties – a range of parties are regulated under the regime, notably those fishing 
certain species, owners of fish passage barriers, those using noxious fish.  Some are likely to 
consider the changes inadequate to fully address the concerns they have about being 
regulated, or the way the regime regulates others (e.g. some whitebait fishers oppose sock 
nets).  Those concerns would need to be addressed in the next stage of the reforms.  It is 
expected that some will welcome the immediate fixes to some problems and legal risks, 
notably the parties who have been involved to date in fish passage barrier reform work.  
There may be concern from some stakeholders about new regulation making powers that 
could allow some currently unregulated activities that kill fish to be regulated.  But any future 
regulation of those activities would need to be fully consulted, and the intention is that those 
regulations would enforce industry best practice developed by or with the sector. 
 
Groups involved in fisheries management and restoration – that includes community groups, 
fisheries groups (e.g. whitebaiting associations) and councils. They will benefit from the 
reforms, but may be disappointed at the limited scope.   
 
The public – the public have been demanding improved fisheries management.  These 
reforms will make reforms to fisheries management easier, and it is expected that the public 
will welcome that. It is likely, however, that many submissions will question why more 
extensive reforms are not being done, notably banning of all or commercial whitebait fishing.   

Section 3:  Options identification 

3.1   What options are available to address the problem? 

• List and describe the key features of the options.  Set out how each would address the 
problem or opportunity, and deliver the objectives, identified. 

• How has consultation affected these options? 

• Are the options mutually exclusive or do they, or some of them, work in combination? 
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• Have non-regulatory options been considered? If not, why not? 

• What relevant experience from other countries has been considered? 

Non-regulatory approaches are not an option for reforming an existing regulatory regime. 
 
Non-regulatory approaches will be considered in deciding whether to make future regulations 
and carry out other implementation work. 
 
In most cases, legislative change was the only option available to address the identified 
problem. That is the case for all technical amendments to existing legislation. 
 
In the case of revoking old regulations, using a normal regulation change process was 
considered. That was rejected, however, because it would take considerably longer, and the 
regulations pose a legal risk and unnecessary cost to the private sector.  There had already 
been substantive work looking at those regulations as part of the technical review of the 
regulation, and the results of that work were considered in choosing between the options.   
 
In the case of removing controls on no-impact takes of fish, an option was to do that through 
a future regulation change. That would have delayed removal of an unnecessary regulation, 
and the primary legislation was considered a more appropriate location for such a 
fundamental part of the regime. While those activities are probably prohibited and unable to 
be authorised under the Conservation Act regime (the wording in the regulations is unclear), 
that law is not enforced, and DOC has if anything encouraged education activities that 
involve temporary removal of fish. It is not desirable to have an agency encouraging or 
ignoring activities that are contrary to its own regulatory regime, even if the regime is out of 
date and inappropriate. 
 
In the case of requiring an authorisation for non-food take of fish, an option was to do that 
through a future regulation change.  That would have delayed controls on practices which 
are either not occurring (e.g. fishing for fertiliser) and which would be seen by most people as 
inappropriate, or have been actively opposed (e.g. killing eels for sport). The primary 
legislation was considered a more appropriate location for such a fundamental part of the 
regime. 
 
In the case of the regulation making powers, the options were to: 

1. Only amend existing regulation-making powers 
2. Amend existing powers, and add powers that would be necessary to amend existing 

regulations 
3. Add regulation-making powers for all matters that a fisheries management regime 

may need to tackle 
4. Add regulation-making powers to cover all activities that may affect fisheries. 

 
Option 4 was rejected, as it would result in significant overlap with the RMA regime in 
particular.   
 
Option 1 was rejected, as it would prevent effective reform of existing regulations, which the 
technical review has found to be urgently in need of reform. 
 
Option 3 was preferred over option 2, as it would future proof the regime, allowing any 
outcomes of fisheries management work with partners (e.g. industry best practice, Treaty 
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implementation work) to be efficiently implemented.  Putting in additional regulation making 
powers does not in itself have any effect on any party, or mean that they have to be used, so 
the only extra cost of this option was legislation making time (drafting, select committee 
consideration). Any need to add regulation making powers later would delay fisheries 
management improvements, and may result in less efficient mechanisms being used. 
 
 

 

3.2 What criteria, in addition to monetary costs and benefits, have been used to 
assess the likely impacts of the options under consideration? 

• Comment on relationships between the criteria, for example where meeting one criterion 
can only be achieved at the expense of another (trade-offs) 

The criteria used were: 
• Whether the resulting legislative regime could deliver an effective fisheries 

management regime 
• Whether the proposed change would increase or decrease regulatory costs and risks 

for other parties 
• Whether the proposed changes would correct legal problems identified by courts and 

government legal advisors 
• Whether the proposed changes would bring the regime closer to or further from 

current public attitudes and practices (in relation to matters such as fishing for 
fertiliser) 

• Whether the change would increase or reduce the range of tools in the toolbox 
• Whether the change might change Maori fishing rights 
• Whether consultation through the Parliamentary process was acceptable given the 

nature of the proposed change 
 
In general, there were no strong conflicts between criteria requiring trade-offs. 
 
 

3.3   What other options have been ruled out of scope, or not considered, and why? 

• List the options and briefly explain why they were ruled out of scope or not given further 
consideration. 

Complete reform of the system to resolve jurisdictional overlaps with the Fisheries Act.  Past 
attempts did not reach clear agreement, so there was no agreed reform that could be 
implemented through a Bill in the available timeframe. 
 
Significant changes to existing fishing rules.  This will require extensive analysis and 
consultation.  If that results in identification of necessary changes, those would be 
implemented through a review of the regulations. 
 
Changes to sports fisheries rules.  This would generally need to be initiated by fish and game 
councils (unless it only affects the Taupo fishery), and would affect a very different group of 
stakeholders.   
 
Doing the regulation reform first, and fixing the regulation making powers later. This is not a 
desirable approach, as it delays implementation of a consulted reform, and it is not clear that 
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it is appropriate to presume that Parliament will provide the necessary power.  In addition, 
that would have prevented use of the available legislative review slot, further delaying the 
high priority review of regulations. 
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Section 4:  Impact Analysis 
Marginal impact: How does each of the options identified at section 3.1 compare with the counterfactual, under each of the criteria set 
out in section 3.2?  Add, or subtract, columns and rows as necessary. 
 

If possible use this table to provide information on monetary, as well as qualitative, costs and benefits for each of the options under 
consideration. Give evidence supporting your judgements, including stakeholder feedback where relevant. 
 
Try to keep this table to a single side.  If you find that you are having to write a lot to explain your assessment of whether each option is 
better or worse than taking no action under each criterion, add text under the table rather than filling the table with words.   

These tables only covers those matters where multiple options were available. 
 
 

Reform of Regulation-
making powers 

No action Only reform existing 
regulation-making 
powers 

Add regulation-making 
powers related to existing 
regulations 

Add regulation making 
powers needed for 
fisheries management 

Add regulation-
making powers to 
deal with all effects 
on fisheries 

Effective in terms of 
achieving good fisheries 
management? 

0 + ++ ++ ++ 

Minimise overlaps with 
other regimes 

0 0 0 0 - 

Overlaps with RMA 
on habitat issues 

Ensure the regime can 
deal with all fisheries 
reform matters 

0 + + 
Leaves a major gap in the 
scope of future 
management reforms 

++ 

Covers all fisheries 
management matters 

++ 

Provides ability to 
compensate for 
failures in other 
regimes 

Overall assessment 0 + 
Little improvement 

+ 
Leaves a major gap 

++ 

With no identified 
problems 

++ 

But with a 
significant risk 
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Changes to rules on take of 
indigenous freshwater fish 

No action Only remove the 
unnecessary control 
on non-impacting 
take 

Only control non-food 
takes 

Do both reforms Delay reforms until 
regulation review 

Effective in terms of 
achieving good fisheries 
management? 

0 + + ++ + 

Reflect public views 0 + + 
 

++ + 

 

Avoid costs on significant 
fishing sectors 

0 + + ++ + 

Achieve timely changes 0 ++ ++ ++ + 

Place changes at the right 
level of legislation 

0 + + ++ 0 

Overall assessment 0 + 
Addresses one 
problem 

+  
addresses one problem 

++ 

Addresses both 
problems using best 
instrument 

+ 

Delays and uses 
wrong instrument 

 
Key: 

++   much better than doing nothing/the status quo 

+   better than doing nothing/the status quo 

0   about the same as doing nothing/the status quo 

-  worse than doing nothing/the status quo 

- -  much worse than doing nothing/the status quo 
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Section 5:  Conclusions 
5.1   What option, or combination of options, is likely best to address the problem, 
meet the policy objectives and deliver the highest net benefits? 

• Where a conclusion as to preferred option is reached, identify it and set out reasons for 
considering it to be the best approach (by reference to the assessment criteria).  

• If no conclusion as to preferred option is reached, identify the judgement (eg, which 
stakeholders, or which criteria, are the most important) or the additional information that 
is needed, to enable a decision to be made  

• How much confidence do you have in the assumptions and evidence? 

• What do stakeholders think - in particular, those opposed?  Why are they concerned, 
and why has it not been possible to accommodate their concerns? 

The reforms in the proposed legislation have been narrowed down to those where: 
• The reforms can only be done through legislation or the primary legislation is more 

appropriate than a regulation; 
• The reforms will make the existing regime more efficient and effective, but not 

result directly in major shifts in fisheries management intent (e.g. will not 
immediately change how most take is controlled) or the overall regime (e.g. 
address the jurisdictional overlap with the Fisheries Act). 

 
That was considered necessary for a Bill which needed to be non-complex (given available 
drafting time) and consulted through the select committee process rather than through a 
prior consultation process. 
 
Within that constraint, creating a full toolbox that could deal with existing and likely future 
fisheries reform needs was chosen. A partial toolbox would delay or bias future 
management reforms, with negative effects on the sector and fisheries. 
 
There is high confidence in that choice, largely because of the amount of fisheries review 
work that has been undertaken in recent years, and the long experience of DOC in 
implementing the existing legislation.   
 
There is high confidence that the specific legislative changes been chosen are consistent 
with that choice. 
 
Opposition is expected to come from those who believe that consultation through the 
select committee process is inadequate, and those who believe that a more significant 
reform should have been undertaken. 
 
 
 
 

5.2   Summary table of costs and benefits of the preferred approach 
Summarise the expected costs and benefits of the proposed approach in the form below.  
Add more rows if necessary. 

Give monetised values where possible.  Note that only the marginal costs and benefits of 
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the option should be counted, ie, costs or benefits additional to what would happen if no 
action were taken.  Note that “wider government” may include local government as well as 
other agencies and non-departmental Crown entities. 

See http://www.treasury.govt.nz/publications/guidance/planning/costbenefitanalysis/x/x-
guide-oct15.pdf and 
http://www.treasury.govt.nz/publications/guidance/planning/costbenefitanalysis for further 
guidance. 
 

 

Affected parties 
(identify) 

Comment: nature of cost or 
benefit (eg ongoing, one-off), 
evidence and assumption (eg 
compliance rates), risks 

Impact 
$m present value,  
for monetised 
impacts; high, 
medium or low for 
non-monetised 
impacts   

Evidence 
certainty 
(High, 
medium or 
low)  

 

Additional costs of proposed approach, compared to taking no action 
Regulated parties A few individuals will not be able 

to fish without an authorisation 
(those who fish for sport, those 
who do recreational fishing in 
conservation areas).   

Low impact overall. 
Impacts an 
essentially 
recreational activity, 
not an economic 
interest 

Medium 

Regulators None  High 

Wider 
government 

None  Medium 

Other parties  None  Medium 

Total Monetised 
Cost 

No significant costs    

Non-monetised 
costs  

Effect on recreational activities of 
a few individuals. They will 
generally have easy access to 
alternatives, or the lost activity is 
one society does not condone. 

Low Medium 

Expected benefits of proposed approach, compared to taking no action 
Regulated parties More efficient regime. Removal of 

some unnecessary 
costs/regulations. Removal of 
some unnecessary legal risks. 

Low High 

Regulators More efficient and effective regime. High High 

Wider 
government 

More efficient and effective regime. Low Low 

Other parties  Greater ability to deliver fisheries 
management outcomes that are 

Medium High 
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5.3   What other impacts is this approach likely to have? 

• Other likely impacts which cannot be included in the table above, eg because they cannot 
readily be assigned to a specific stakeholder group, or they cannot clearly be described as 
costs or benefits 

• Potential risks and uncertainties 

None identified. 
 

 

5.4   Is the preferred option compatible with the Government’s ‘Expectations for the 
design of regulatory systems’? 

• Identify and explain any areas of incompatibility with the Government’s ‘Expectations for 
the design of regulatory systems’.  See 
http://www.treasury.govt.nz/regulation/expectations 

being sought by the public and iwi  

Total Monetised  
Benefit 

Not monetised. Low Low 

Non-monetised 
benefits 

Significant benefits, particularly in 
terms of allowing more efficient and 
effective reforms to be undertaken 
in future. 

Medium High 
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Yes 
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Section 6:  Implementation and operation 
6.1   How will the new arrangements work in practice? 

• How could the preferred option be given effect? Eg,  

o legislative vehicle  

o communications  

o transitional arrangements. 

• Once implemented, who will be responsible for ongoing operation and enforcement of 
the new arrangements? Will there be a role for local government?   

• Have the responsible parties confirmed, or identified any concerns with, their ability to 
implement it in a manner consistent with the Government’s ‘Expectations for regulatory 
stewardship by government agencies’?   See 
http://www.treasury.govt.nz/regulation/expectations 

• When will the arrangements come into effect?  Does this allow sufficient preparation 
time for regulated parties? 

• How will other agencies with a substantive interest in the relevant regulatory system or 
stakeholders be involved in the implementation and/or operation? 

The proposal is to introduce an amendment bill to change primary legislation. 
 
This will not change the overall responsibilities within Government, as it is simply 
amending an existing regime. 
 
Most implementation will be by DOC undertaking planned regulation reviews. In the long 
run this will make to easier for other parties to complete work they have commenced or 
wish to undertake (e.g. the Fish Passage Advisory Group, local government, iwi), but has 
no immediate effects on them. 
 
The arrangements will come into force when the Bill is enacted.  There is no need for a 
transitional period, as it has no direct effect on ongoing activities that are covered by the 
regulatory regime.  
 
 

6.2   What are the implementation risks? 

• What issues concerning implementation have been raised through consultation and 
how will these be addressed? 

• What are the underlying assumptions or uncertainties, for example about stakeholder 
motivations and capabilities?  

• How will risks be mitigated? 
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No significant risks. 
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Section 7:  Monitoring, evaluation and review 

7.1   How will the impact of the new arrangements be monitored? 

• How will you know whether the impacts anticipated actually materialise? 

• System-level monitoring and evaluation  

• Are there already monitoring and evaluation provisions in place for the system as a 
whole (ie, the broader legislation within which this arrangement sits)?   If so, what are 
they? 

• Are data on system-level impacts already being collected? 

• Are data on implementation and operational issues, including enforcement, already 
being collected?  

• New data collection 

• Will you need to collect extra data that is not already being collected? Please specify.   

Day to day implementation of the Act will identify any continuing or new problems with the 
provisions in the Act. 
 
Any regulation reforms will test whether the regulation-making powers are sufficient. 
 
No specific monitoring or evaluation work is considered necessary. 
 

 

7.2   When and how will the new arrangements be reviewed?  

• How will the arrangements be reviewed? How often will this happen and by whom will it 
be done? If there are no plans for review, state so and explain why. 

• What sort of results (that may become apparent from the monitoring or feedback) might 
prompt an earlier review of this legislation? 

• What opportunities will stakeholders have to raise concerns? 

The normal practice is for DOC to maintain a register of problems with primary legislation, 
and for those issues to be corrected when an amendment bill is able to be scheduled in 
the legislative programme. Legislative priorities reflect the size and range of problems with 
an Act. 
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From: @doc.govt.nz>
Sent: Wednesday, 25 April 2018 10:22 AM
To:
Cc: Natalie Labuschagne [TSY]; Pip van der Scheer [TSY]
Subject: RE: Comments on Freshwater Fisheries Cabinet Paper

Hi 
 
The simple answer on timing is no, it can’t be deferred. Our Minister has been given a slot in the legislative 
programme on 22 May, and we understand that if she doesn’t have the Bill there, it would be unlikely to be 
introduced this calendar year.  Some of the changes are critical for implementing changes to the regulations that the 
Minister is about to consult on. 
 
Given the lack of consultation on the Bill, we have worked with the Minister to prune the Bill down to things that 
don’t change the status quo on the ground, or that just bring the law into line with common practice and attitudes 
(e.g. in relation to killing fish for sport). Consultation on the material changes to the fisheries management regime 
will commence soon, probably in June. 
 
In general, the Bill therefore doesn’t represent any policy change. It fixes technical issues with the current Act to 
make it do its job properly.   
 
For example we will expand the regulation making powers to include noxious fish, because there are already 
regulations on noxious fish.  That will then mean that when the Minister consults on the policy for noxious fish 
(current thinking is that we will reverse the presumption and make all introduced and naturalised fish (other than 
sports fish) noxious, rather than having a list of which ones are included), whatever comes out of that consultation 
will actually be able to be implemented. With no regulation-making power, we can’t change the regulation at all. So 
the current regulation will just have to continue, warts and all. 
 
I’ll have another go at the paper to see if I can make the intent of each change clearer.  
 
I’m waiting a firm date from the Minister’s office on when she needs to receive it for signing out, but it will go to 
ENV on 8 May, lodging 3 May, so I’m assuming she will need it by the end of this month at the latest. 
 
Regards 

 
From: @treasury.govt.nz>  
Sent: Tuesday, 24 April 2018 5:52 p.m. 
To: @doc.govt.nz> 
Cc: @doc.govt.nz>; Natalie Labuschagne [TSY] <Natalie.Labuschagne@treasury.govt.nz>; Pip 
van der Scheer [TSY] <Pip.vand erScheer@treasury.govt.nz> 
Subject: Comments on Freshwater Fisheries Cabinet Paper 
 
Hi 
 
Below are some general comments and questions. What are the timeframes you are looking at regarding this paper? 
 
Right now, Treasury’s main concern is regarding the lack of consultation on the proposed changes (particularly with 
the public, stakeholders and with iwi), and also with the rushed timeframes. Is it possible for this paper to be 
deferred until proper consultation is complete? 
 
We also think the paper could benefit from more clearly outlining: 

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)
s9(2)(a)

s9(2)(a)

s9(2)(g)(i)

s9(2)(g)(i)
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• The problem definition and impetus for change.  
• the policy changes Cabinet is being asked to make, and the specific consequences of those.   
• The technical changes. 

 
We think more clearly outlining those will help Cabinet understand what they are being asked to decide on, and 
ramifications of those decisions.  
 Happy to chat of course.  
 
Thanks.  
 

 
General comments: 
It is unclear if the paper is proposing policy changes or only technical changes. If there are policy changes what are 
they? Who will they affect and how? 
 
It is unclear to me what the problem or impetus for change is. Is it an inefficient and ineffective regulatory regime, 
or is it that native freshwater fisheries have significantly reduced in recent years? It could be useful to clearly outline 
the problem definition, and how these inefficient regulation regime has contributed to the reduction in freshwater 
fish, and how this proposal will help fix that problem.   
 
It is also unclear to me what the specific problems with the current regulations are. Why are they inefficient and 
ineffective? For example, how do they result in such things as (RIS page 8): 

- Unnecessarily high costs to regulated parties? 
- Unnecessary legal risks? 
- Barriers to fish restoration? 
- Difficulty to implement treaty settlements? 

 
Specific comments on the paper: 
Page 5:  

- Are 25.1 and 25.2 new policies, or are these already in regulation, and you are just seeking to move them to 
legislation? If they are new policies, what will be the authorisation process? Will they just apply to 
freshwater on PCL, or all freshwater? 

- What are the potential implications of 25.4? Why is this change being suggested? How does this relate to 
land that is PCL? 

- What are the implications of 25.5? What type of offence and who will enforce this? 
Page 6: 

- What is the proposed remedy for 28.1? 
- What was the original intent of only allowing fisheries to be closed for a year in 28.3? 

 
Page 8 

- Is this the first mention that take for food can be restricted by regulations? Why is this specific mention 
necessary? 

- It may be useful to outline the existing provisions in #10. 
 

 Analyst, Natural Resources| The Treasury 
|

 

CONFIDENTIALITY NOTICE 

 
The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be legally privileged. If you 
are not an intended addressee: 
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733); 
b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.  

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(k) s9(2)(g)(i)
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From: @doc.govt.nz>
Sent: Wednesday, 25 April 2018 1:18 PM
To:
Cc: ; Natalie Labuschagne [TSY]; Pip van der Scheer [TSY]; 
Subject: RE: Comments on Freshwater Fisheries Cabinet Paper
Attachments: Cabinet paper freshwater fisheries bill - DOC-5434257.docx

Hi 
  
Here’s a new version of the paper that hopefully makes things like the problem statement clearer.  Some of the 
material that you have asked about, like why specifically mention that fishing for food would be able to be 
regulated, is in there on the advice of the lawyers, to ensure PCO has the necessary instructions, or because MPI 
specifically wanted reference to certain matters.   
  
Happy to discuss or get more comments. 
  
Regards 

 
Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

 |  VPN: 8118 
National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

  
  
  
From: @treasury.govt.nz>  
Sent: Tuesday, 24 April 2018 5:52 p.m. 
To: @doc.govt.nz> 
Cc: @doc.govt.nz>; Natalie Labuschagne [TSY] <Natalie.Labuschagne@treasury.govt.nz>; Pip 
van der Scheer [TSY] <Pip.vand erScheer@treasury.govt.nz> 
Subject: Comments on Freshwater Fisheries Cabinet Paper 
  
Hi 
  
Below are some general comments and questions. What are the timeframes you are looking at regarding this paper?
  
Right now, Treasury’s main concern is regarding the lack of consultation on the proposed changes (particularly with 
the public, stakeholders and with iwi), and also with the rushed timeframes. Is it possible for this paper to be 
deferred until proper consultation is complete? 
  
We also think the paper could benefit from more clearly outlining: 

• The problem definition and impetus for change.  
• the policy changes Cabinet is being asked to make, and the specific consequences of those.   
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• The technical changes. 
  
We think more clearly outlining those will help Cabinet understand what they are being asked to decide on, and 
ramifications of those decisions.  
 Happy to chat of course.  
  
Thanks.  
 

  
General comments: 
It is unclear if the paper is proposing policy changes or only technical changes. If there are policy changes what are 
they? Who will they affect and how? 
  
It is unclear to me what the problem or impetus for change is. Is it an inefficient and ineffective regulatory regime, 
or is it that native freshwater fisheries have significantly reduced in recent years? It could be useful to clearly outline 
the problem definition, and how these inefficient regulation regime has contributed to the reduction in freshwater 
fish, and how this proposal will help fix that problem.   
  
It is also unclear to me what the specific problems with the current regulations are. Why are they inefficient and 
ineffective? For example, how do they result in such things as (RIS page 8): 

- Unnecessarily high costs to regulated parties? 
- Unnecessary legal risks? 
- Barriers to fish restoration? 
- Difficulty to implement treaty settlements? 

  
Specific comments on the paper: 
Page 5:  

- Are 25.1 and 25.2 new policies, or are these already in regulation, and you are just seeking to move them to 
legislation? If they are new policies, what will be the authorisation process? Will they just apply to 
freshwater on PCL, or all freshwater? 

- What are the potential implications of 25.4? Why is this change being suggested? How does this relate to 
land that is PCL? 

- What are the implications of 25.5? What type of offence and who will enforce this? 
Page 6: 

- What is the proposed remedy for 28.1? 
- What was the original intent of only allowing fisheries to be closed for a year in 28.3? 

  
Page 8 

- Is this the first mention that take for food can be restricted by regulations? Why is this specific mention 
necessary? 

- It may be useful to outline the existing provisions in #10. 
  
  

| Analyst, Natural Resources| The Treasury 
| natalie.pepper@treasury.govt.nz 
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b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.  
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DRAFT 

 

In Confidence  

 

Office of the Minister of Conservation 

Chair, Cabinet Environment Committee 

 

Proposed Conservation (Freshwater Fisheries Regulation) Reform Bill  

Proposal  

1 I propose that legislation be enacted to improve the provisions in the Conservation Act 
1987 relating to the management of indigenous freshwater fisheries, including the 
regulation making powers, so that effective tools are available to manage indigenous 
freshwater fish. I also propose to move some protection from regulations into the Act. 

Executive Summary  

2 Freshwater fisheries are largely managed under the Conservation Act 1987 by the 
Department of Conservation (DOC) both through provisions in the Act and through the 
Freshwater Fisheries Regulations 1983 (the regulations). 

3 Recent work by DOC on freshwater fisheries management, including a technical review 
of regulations made in 1983, has shown that some provisions in the Act and existing 
regulations are not fit for purpose.  A comprehensive and effective toolbox is needed to 
allow efficient and effective management of freshwater fisheries, and to ensure that 
Treaty settlements can be fully implemented, and iwi values protected. Improvements to 
the toolbox are essential to ensure that any future management reforms are able to be 
implemented. Changes to regulation-making powers are also needed to allow some 
existing regulations to be updated. 

4 It is proposed to enact a Conservation (Freshwater Fisheries Regulation) Reform Bill. 

5 That Bill would move some fundamental rules about “take”1 of freshwater fish from the 
regulations into the Act, and update those already in the Act. This would: 

5.1 remove an unnecessary control of take that poses no threat to fish (e.g. a teacher 
putting a fish in a bucket to show children and then returning it to the water 
unharmed).  

5.2 prohibit (without specific authorisation) take for purposes other than food (e.g. 
sport or fertiliser).   

                                                           
1 “Take” covers deliberate harvest of fish or eggs but would not cover matters such as the crushing of eggs during work 
on the riverbank, or killing of fish by machinery in the water.  
 

 

 

 

Item 5
Page 57 of 83



2 
 

5434257 

5.3 correct a problem with the current control on take of fish eggs 

5.4 prevent fishing of indigenous fish in conservation areas (without authorisation), 
bringing those protected areas into line with reserves and national parks.  

6 The drafting would be clear that take for food can be restricted through regulations under 
the Conservation Act.  

7 These changes would not affect the operation of any provisions in the Fisheries Act 
which restrict fishing.   

8 The Bill would also make changes to the regulation-making powers in the Conservation 
Act to ensure that the powers cover all matters that need to be managed for effective 
fisheries management and to allow review of existing regulations. It would also revoke 
some regulations made in 1983 that have been superseded by provisions in the Act. 

9 The Bill would amend existing provisions in the Conservation Act where the provision is 
not drafted correctly, and the provision may therefore not have the effect that was 
intended when it was included in the Act. 

10 None of the proposed changes would affect any customary fishing rights or Treaty 
settlements.  The Bill will not amend provisions relating to sports fish.  Controls on 
noxious fish are in regulations, and those will not be affected by the Bill. 

Background  

11 New Zealand’s indigenous freshwater fish are an important part of our unique 
biodiversity, and many are threatened with extinction. They are largely managed under 
the Conservation Act 1987 by DOC, although the Fisheries Act and the Ministry for 
Primary Industries (MPI) also control some aspects of indigenous freshwater fisheries.  
The Conservation Act also manages sports fisheries (trout, salmon, and some other 
species of introduced fish), and the Act or the regulations have controls on noxious fish 
(e.g. koi carp) and restricted fish (i.e. grass carp and silver carp). 

12 The Conservation Act and its regulations contain a range of tools to allow management 
of indigenous fish, management of threats to indigenous fish, and control of noxious fish 
to be undertaken. These include: 

12.1 The ability for DOC to prepare fisheries management plans for approval by the 
Minister 

12.2 The ability to control take of indigenous fish 

12.3 Regulation (by the Ministers of Conservation and Fisheries) of movement of 
aquatic life between waterbodies 

12.4 Regulations that control all structures that could create a barrier to indigenous 
fish movements 

12.5 Regulations that control activities that may spread noxious fish  

12.6 Controls on electric fishing 

12.7 Powers to prevent or restrict fishing in specific places. 
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13 Most indigenous freshwater fish are not taken for food.  The exceptions are whitebait 
(juveniles of six fish species), eels, lamprey, and some estuarine fish such as mullet and 
flounder. There is also fishing for freshwater mussels and koura.  

14 Whitebaiting is managed under two sets of regulations made under the Conservation 
Act.  Commercial, recreational and customary eeling are managed under the Fisheries 
Act quota management system.  Recreational eeling is managed under Fisheries Act 
regulations. Aquaculture is largely managed under Fisheries Act regulations, although 
DOC authorises first releases to fish farms under section 26ZM of the Conservation Act. 

15 New Zealand has 77 species of freshwater fish. Fifty-six of them are indigenous and 
most of these are endemic (found nowhere else in the world). Twenty-one of the 56 
indigenous freshwater fish species are threatened with extinction2, a higher proportion 
than almost any other country. Seventeen threatened freshwater fish are non-migratory 
members of a southern hemisphere fish family (galaxiids) that are located only in 
Southland, Otago and Canterbury, and some level of management is required to prevent 
them becoming extinct.  

16 A number of fish, including the whitebait species and eels, migrate between fresh and 
salt water.  The whitebait species lay eggs in freshwater, but the newly hatched fish 
swim out to sea and live part of their lives there, before returning as whitebait.  In 
contrast, eels breed in the sea, and the juveniles then migrate into rivers as glass eels, 
mature into elvers, and move upstream to their adult habitat.  They then migrate back to 
sea at the end of their life and have only one chance to breed.  Migratory fish need to be 
able to safely move up and down rivers during their life if they are to maintain their 
populations and access all available habitat. 

17 Many fish species, including some that used to be widespread, are now lost from many 
of the streams they used to occupy.  Local extinction is often the result of many threats 
operating together – particularly loss of habitat quality, drainage of wetlands, barriers to 
fish passage, impacts of introduced species, and loss of spawning sites. 

18 Indigenous fish are affected by deliberate or negligent killing by people, and changes to 
fish habitat so they can no longer move, spawn, grow and/or survive.  The current 
regulations address both types of threats, but do not cover all key threats to freshwater 
fisheries. 

19 Unlike indigenous birds, freshwater fish are not subject to the Wildlife Act, so cannot be 
protected through that legislation (because of how “wildlife” is defined in the Act).  The 
only existing mechanism to give fish legal protection throughout New Zealand is through 
regulations under the Conservation Act. Fish are also protected at individual sites by 
protected area legislation or land access controls imposed by landowners. 

20 Fisheries management work over recent years, and a recent technical review of the 
Freshwater Fisheries Regulations 1983, has identified problems in administering the 
Act’s provisions. Technical amendments are necessary to resolve them.  

21 This paper seeks approval to introduce a Bill which will resolve a range of technical 
problems with the Conservation Act in relation to indigenous freshwater fisheries 
management. With one exception, the changes will not change any of the current 

                                                           
2 Goodman et al. 2014.  Conservation status of New Zealand freshwater fish, 2013.  New Zealand Threat Classification 
Series 7. 
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regulatory controls on fishing or other matters that are regulated under the current 
regime.  I intend to consult on changes to the regime in the near future. The changes 
proposed are designed to ensure that there is an effective toolbox available for fisheries 
management, so that future policy changes can be implemented. 

22 The one exception is a change in the legislation to prevent the killing of fish without 
specific authorisation for purposes other food.  The reasons for including that change 
are set out in this paper.  

Comment 

Problem statement 

23 New Zealand’s indigenous freshwater fish are an important part of New Zealand’s 
unique biodiversity, and many are threatened with extinction.  Most fish are seldom seen 
and little known by the public, but whitebait and eels are fisheries that are important from 
an economic, recreational and cultural perspective.  Many species are taonga for iwi.  
Increasing numbers of New Zealanders are also becoming connected to freshwater fish, 
including through their interactions with tame (fed) eel populations, and involvement in 
freshwater ecosystem restoration work. 

24 The regulatory regime for indigenous freshwater fisheries was brought into the 
Conservation Act in 1987, largely through transfer of the Freshwater Fisheries 
Regulations 1983. In 1990 the Act was amended to introduce new management tools, 
and there were minor amendments in 1996.   

25 Since I became Minister, I have been looking at freshwater fisheries management, in 
response to strong public concerns about whitebaiting and eel management.  What I 
have found is a regulatory regime that is simply not fit for purpose.  It does not reflect 
fisheries management principles, fish biology, or public attitudes. For example: 

25.1 Taking a fish from the water, putting it in a bucket, showing it to a child, and then 
returning it safely to the river is probably illegal under the Freshwater Fisheries 
Regulations 1983.  It is not even clear that authorisation could be given for that 
activity under the regulations.  But removing a lot of fish and turning them into 
fertiliser is possibly legal under those regulations, requiring no authorisation at all.   

25.2 Recreational fishing of indigenous fish (without permission) is illegal in a scenic 
reserve, but anyone can do recreational fishing of indigenous fish, even of 
threatened fish species, in a conservation park.   

25.3 The Freshwater Fisheries Regulations 1983 control fishing of indigenous fish that 
is deliberate, but pumping stations to drain flooded land are killing fish and the 
Regulations are not able to manage that.  Nor can they prevent someone 
draining a reach of river and leaving the fish in it to die, although if the fish were 
taken out and left unburied on the river bank that would be illegal under the 
current regulations. 

25.4 I inherited some important regulations that had been made under the Fisheries 
Act in 1983, but a number of the matters in those regulations cannot currently be 
reviewed because there is no relevant regulation-making powers in the 
Conservation Act. 
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26 An inadequate legislative toolbox is an impediment to improving management. The 
public and iwi are rightly demanding changes, and I intend to consult this year on a 
range of proposals for adjusting how we manage indigenous freshwater fish.  But there 
is little value in agreeing on policy changes if problems with the legislation mean the new 
policy could not be effectively implemented.  And if the toolbox prevents optimal 
changes, there will be pressure to put in place sub-optimal controls to seek to address 
problems facing our fish. 

27 Some of the problems identified also pose a legal risk to DOC and to other parties.  For 
example, having both regulations and a provision in the Act controlling movement of 
aquatic life creates legal uncertainty for those wishing to move fish, and if the solution 
was to grant two authorisations, that would increase the regulatory cost to those 
individuals or businesses. 

28 Improvements in some of the current regulations are required to reduce the regulatory 
costs for businesses. For example, the technical review of the fish passage regulations 
has identified ways to reduce the costs of compliance for agencies such as road 
controlling authorities that have hundreds of structures that impede fish passage, but the 
current regulation may impede the use of those improved approaches. Without a change 
in the regulation-making power, a full re-write of those regulations to create an optimal 
regime will not be possible. 

29 They are also necessary to remove unnecessary barriers to education and restoration 
activities.  For example, I want to encourage communities to undertake school education 
programmes where children are able to be introduced to common fish (e.g. bullies and 
inanga).  A law that requires teachers or iwi leaders to get an authorisation under the 
Conservation Act for temporarily catching a fish in a bucket so kids can see it, and that 
requires a restoration group or iwi fisheries manager to have approval for helping a fish 
to move out of a drying-out pool into the main channel of a river during a drought, is 
quite unnecessary.  

30 In its submission to the select committee considering the Conservation (Infringement 
System) Bill, Northland Regional Council has raised concerns about how some of the 
controls would affect biosecurity activities relating to noxious fish.  I need to ensure that 
the toolbox will allow me to minimise the costs of ensuring that any activities are 
appropriate, for example by using regulations to authorise certain activities that are 
undertaken under the Biosecurity Act to manage noxious fish (e.g. damaging spawning 
sites of those fish). 

31 Many recent Treaty settlements have identified specific fisheries interests that iwi are 
concerned about.  A complete toolbox is needed to allow iwi and the Crown to work 
together to identify ways to address those concerns. 

32 I am therefore seeking legislative changes to create a complete and coherent toolbox for 
managing indigenous freshwater fisheries.  I am also proposing to make some 
amendments to address some other regulatory risks in the current law and regulations, 
and to place fundamental controls on when fish can be taken (fished) in the Act rather 
than leaving them in the regulations. 

33 The regulation-making powers in the Conservation Act do not cover the same scope as 
the existing Freshwater Fisheries Regulations 1983, so some of those regulations could 
not currently be amended or replaced.  That is the case with the noxious fish 
regulations, and probably also with parts of the fish passage regulations. Those 
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regulations manage critical risks to indigenous freshwater fisheries, but also have 
significant effects on other parties. It is vital that they are able to be amended to provide 
more effective and lower cost regulatory controls. 

34 The regulation-making powers do not cover some significant issues for freshwater 
fisheries that the public would expect to be managed.  In particular, regulations cannot 
be made to manage activities and structures that are known to result in the death of 
native fish3. 

35 A number of the provisions that were introduced into the legislation in 1990 have drafting 
errors or problems that make them difficult to use. Technical amendments are needed to 
resolve those problems and allow the provisions to effectively achieve their original 
intent. 

36 The way the legislation is drafted also means that there is no protection for indigenous 
fish within conservation areas.  In contrast, they are protected in conservation reserves 
(e.g. scenic reserves) and national parks.   

37 Most controls on when fish can be taken are in the 1983 Regulations4. The meaning of 
those regulations is uncertain, as they are poorly drafted.  In addition, it appears that 
they allow fishing for purposes that would be unacceptable to most people but restrict 
take that appears not to need to be managed.  Specifically, one interpretation is that 
they allow fishing to use fish as fertiliser, but not the temporary taking of fish for school 
education purposes.5  I believe it is important that the rules on take need to be 
consistent with modern attitudes and the risk that take poses to our fisheries, and that 
fundamental rules on that should be in the Act rather than regulations (which is the way 
protection of other indigenous species is managed under the Wildlife Act). 

38 Some existing regulations cover matters now dealt with in the Conservation Act.  Those 
regulations should have been revoked in 1990 when the new provisions were put into 
the Act.  Revocation would remove unnecessary regulations and legal risk.  

39 Legal work has shown that landowner consent is needed before anyone can access 
land in order to fish. The same applies for other activities such as hunting and tramping.  
A problem arose recently in Christchurch where recreational fishing for eels was 
occurring in a recreation reserve.  The council and community did not want to have the 
fish in the reserve killed, but because “recreation” was a permitted activity in the reserve 
(i.e. the landowner had given permission for access to the land for that purpose), it was 
unclear as to whether that was also a landowner authorisation of fishing. That needs to 
be clarified. 

General intent of the legislation 

40 I am proposing to amend the Conservation Act so that there is an updated, coherent and 
adequate toolbox for managing indigenous freshwater fisheries. That would not in itself 
change any management on the ground, simply ensure that there is an adequate 

                                                           
3 An example of the sorts of activities that the public have expressed concerns about was an incident in Auckland where 
part of a stormwater system was closed off and drained, and no check was made for fish.  A large number of eels died 
overnight as they were unable to escape from the closed off stormwater drain.   
4 Regulations 69-71. 
5 There are also controls under the Fisheries Act which in some cases compensate for gaps in the conservation 
regulations. 
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toolbox to implement any fisheries management actions that are agreed through public 
consultation or agreed in Treaty settlements6. I also propose to make amendments to 
the Act to ensure that regulations made under the Act cannot affect Maori fishing rights. 

41 I am proposing to make technical amendments to many of the sections of the 
Conservation Act, to resolve drafting issues that affect their workability, to protect fish 
within conservation areas, and to clarify the law in relation to fishing on public land 
where the public have freedom of access for recreation. 

42 I am proposing to revoke some existing regulations that have been superseded by 
provisions in the Conservation Act.   

43 None of those changes represent policy changes, as they are intended to give better 
effect to the current regime. 

44 I am also, however, proposing to make a change to when indigenous fish can be taken 
without specific authorisation.  Those changes will move fundamental controls on take 
from the regulations into the Act, and adjust those controls to bring them into line with 
public expectations. Those changes would not affect fishing for food or customary take.  

45 I am not proposing to use this Bill to make significant changes to the current 
arrangements on the ground for freshwater fisheries management.  Any changes to 
managing whitebait fishing, activities that impede fish passage, activities that kill fish, 
and other aspects of fisheries management, will be done through changes to the 
regulations or other actions, after a public consultation process and consultation with iwi. 

46 The Bill will not amend provisions relating to sports fish.   

47 Controls on noxious fish and fish passage are in existing regulations, and those will not 
be changed by the Bill. 

Specific amendments proposed 

Amendments related to controls on the take of indigenous fish 

48 The following are the proposed changes relating to the take of indigenous fish: 

48.1 Adjustments to section 26ZJ to ensure that taking of eggs is an offence. The 
section currently makes possessing eggs an offence, but not taking them. Adding 
reference to “take” will make the section more effective. It is important that take of 
whitebait eggs is able to be managed to prevent negative effects on wild 
fisheries.  

48.2 Providing that the intentional killing or injuring of indigenous fish for purposes 
other than food or customary take cannot be done without specific authorisation.   
Indigenous fish deserve the same protection as native birds from people killing 
them for “sport” or because they simply do not want them in a specific waterbody. 
For example, there have been recent cases of people killing tame eels and 
leaving the bodies by their pools.  Fishing for fertiliser was done in the past, and 
is done in the case of the introduced pest fish koi carp, but is not an appropriate 
use of indigenous fish.  The legislation would be drafted in such a way that it is 

                                                           
6 Many Treaty settlements contain provisions intended to empower iwi to improve the health of specific fisheries. It is 
important that the Crown has the tools necessary to support restoration programmes agreed under those settlements. 
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clear that the regulations or other legislation (e.g. the Fisheries Act or protected 
area legislation) may restrict take for food, but this Bill would not change any of 
the existing controls on take for food. This may be a change in the law, 
depending on how the current regulations are interpreted, and what controls 
there are under the Fisheries Act, but it will bring the law clearly into line with 
public expectations that indigenous species, many of which are threatened with 
extinction, will only be injured or killed where that delivers significant benefits to 
people. 

48.3 The Act allows7 for unintentional take of fish, provided they are immediately 
returned to the water with as little injury as possible.  It is intended to amend that 
provision to also allow the intentional take of fish where they are not injured or 
killed and promptly returned to the water. That would include a school teacher 
temporarily removing a fish from a stream to show children. This would not alter 
any restrictions on such activities under the Fisheries Act. 

48.4 The Bill would also clarify that a right of public access to public land for recreation 
purposes does not provide an approval for recreational fishing of indigenous 
species. Recreational fishing would require a specific approval, either to the 
individual or generally (e.g. by a notice on the land). That change may require a 
consequential amendment to the Reserves Act. 

48.5 The Bill would amend the Act to ensure that fishing within a conservation area 
without a permission was an offence. That would give fish the same level of 
protection in conservation areas that plants have and treat fishing in conservation 
areas in the same way that fishing is treated in reserves and national parks. This 
could be done by amending the offence provision in section 38 that applies to 
hunting to make it also apply to fishing of indigenous species. 

Regulation-making powers 

49 Most of the freshwater fisheries controls sit under regulations.  The regulation-making 
power, section 48A of the Conservation Act, is detailed but not comprehensive.   

50 One significant gap is that some of the existing regulations, which were made in 1983 
under the Fisheries Act and then transferred to the Conservation Act, are not able to be 
changed because there is no relevant regulation-making power.  That is the case for all 
regulations on noxious fish, probably some on fish passage, and some on activities such 
as leaving fish refuse on the banks of a river. New regulation-making powers will be 
needed to allow the existing regulations to be reviewed, amended and/or replaced. 

51 There is no power to control activities that will injure or kill fish, in order to minimise or 
prevent impacts on fish.  For example DOC and industry groups are working on best 
practice for some activities that can have significant impacts on fish and it will be 
important that any agreed practices that prevent fish kills are able to be enforced.  

52 There are also other specific matters that need to be covered in new regulation-making 
powers so they can be included in future controls if needed, such as the power to 
require reports of take. 

                                                           
7 Section26ZG(2)(b) 
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53 In the case of damage to spawning sites (which is an offence under the Act), it is 
important that best practice can be authorised through a regulation.  For example 
mowing a spawning site outside the spawning season may currently be an offence, but 
may not be damaging to fisheries.  Authorising that sort of activity through a regulation 
that allows best practice, rather than by individual authorisations (e.g. to roading 
authorities) would make the regulatory regime more efficient. 

54 I therefore propose to amend section 48A to ensure I can make any regulations that are 
reasonably necessary to protect, manage and authorise the use of indigenous 
freshwater fish and introduced freshwater fish that are a threat to indigenous freshwater 
fish. A detailed analysis of the gaps is being discussed with PCO.  There will also be 
changes to ensure that each regulation-making power applies to the right group of fish – 
only indigenous freshwater fish, all freshwater fish, or all freshwater aquatic life. 

55 I also intend to amend the Act to ensure that nothing in a regulation would affect Maori 
fishing rights. Section 26ZH ensures that no decisions under the Act (Part 5B) can affect 
rights, but the regulation making power is not covered by that provision. 

Revoking regulations 

56 Two regulatory matters in the Freshwater Fisheries Regulations 1983 have been 
superseded by provisions in the Act – regulations relating to movement of aquatic life, 
and regulations relating to electric fishing.  Revocation would remove a legal risk that 
could arise from having duplicate sets of controls.  

57 The only aspect of the regulations that is not in the legislation is requirement for fish and 
game approvals for movement of aquatic life, although the Act requires their approval for 
movement of sports fish.  Fish and game approvals for other species have not been 
commonly sought, and the costs of the additional consents would in my view outweigh 
any benefits.  

58 I therefore propose to revoke Part 7 (Use of electric fishing machines), and regulations 
58-61, 63, and 68 of the Freshwater Fisheries Regulations 1983.  Regulation 64(a) also 
needs to be amended by removing the words “or any mosquito fish (Gambusia affinis)”. 
That will mean that regulation 64(a) is narrowed to only deal with sports fish. 

Improving drafting of provisions in the Conservation Act 

59 I intend to make a range of amendments to the Act to ensure that existing provisions are 
able to be effectively used.  

60 Section 17J provides for the making of fisheries management plans.  As currently 
drafted, the section means that freshwater fisheries management plans cannot apply to 
more than a limited part of New Zealand (1-2 regions).  Many threatened species of 
indigenous fish are widely distributed across the country but occupying specific habitats 
in each region.  For example, it would make sense to do be able to do a single plan for 
all shortjaw kokopu, a threatened fish whose distribution includes the northern and 
western South Island and North Island.  I therefore propose to amend the provisions in 
the Act to remove that unnecessary restriction.  

61 I also propose to amend that section to ensure that a plan can apply to an individual 
species. That is a likely use of freshwater fish plans, but the section as drafted could be 
read to prevent that approach to planning.   
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62 I also propose to clarify how possible conflicts between plans will be resolved, by 
providing that where there is any conflict between a freshwater fisheries management 
plan for indigenous fish and one for sports fish, the indigenous fish plan will prevail.  

63 Section s26ZJ contains offences relating to spawning fish.  It is proposed to amend this 
to clarify that an activity that has an authorisation (including through a regulation) is not 
an offence. That is vital to allow infrastructure activities that would damage spawning 
sites (e.g. flood control works), but it is not clear in the current Act that authorisation of 
those activities is possible. 

64 Section 26ZL contains provisions relating to restrictions on fishing. It is proposed to 
amend s26ZL(1)(a) to specify that a spawning ground could also be land, as some fish 
spawn on land. 

65 Section 26ZM controls the movement of aquatic life between waterbodies.  The powers 
sit with both the Minister of Conservation (where the species is not already present in the 
new waterbody) and the Minister of Fisheries (where it is already present).  Both DOC 
and MPI have identified issues relating to the fact that the section refers to both 
“location” and “site”, and neither are defined.  It is important that regulatory controls are 
not imposed on movements that carry no risk, but are in place where there could be 
impacts on biodiversity (e.g. by moving a species into a waterbody where it is not 
naturally present, and where it would affect existing species) or biosecurity (e.g. moving 
a fish that has a parasite or disease that may not be present in the new waterbody).  
Where the term “site” has been used, it will be replaced with “location”, and “location” will 
be defined. 

66 Section 26ZP allows temporary closures of fisheries, but a closure can only be done for 
a year, not for a longer period.  A year may not be sufficient time for the fishery to 
recover, or to protect a fish population that is being studied, or to protect a threatened 
species that may be at risk from the fishing activity.  It is proposed to amend the section 
to allow the period of the closure to be the period that is needed to achieve the purpose 
of the closure.  Also s26ZP(5) should refer to the freshwater fish the area is closed for, 
not sports fish, so that will be corrected. 

67 Section 26ZR of the Act controls electric fishing.  As currently drafted the law only allows 
DOC warranted officers (i.e. enforcement officers) to use electric fishing machines 
without authorisation.  It is DOC freshwater fisheries scientists and rangers, however, 
who undertake fish surveys, so the wording needs to be changed to allow any DOC 
employee to use machines in accordance with that section.   

68 There are also a number of headings that give a misleading impression of the scope of 
the relevant sections. The desirability of correcting those, and any other minor drafting 
issues identified by PCO, will be looked at and any changes reported back to Legislation 
Committee. 

Consultation 

69 MPI, Treasury, TPK, MFE and Justice have been consulted on this paper and MPI has 
been consulted on issues with provisions in the Act that affect their jurisdiction.  

70 No external consultation has been undertaken, but the paper reflects the outcome of 
recent discussions with some external fisheries managers and experts in relation to the 
existing freshwater fisheries regulations. 
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71 The legislation will not affect customary fishing or arrangements in Treaty settlements 
and will enhance the ability to implement Treaty settlements.  Given the time available, I 
have not consulted iwi in advance of developing this Cabinet paper. An engagement 
plan for communication with iwi after the legislation is introduced is being developed. 
That will ensure that iwi can discuss any issues they have directly with DOC as well as 
being able to make submissions to the select committee.. 

72 There will be broad public consultation, iwi consultation and consultation with fish and 
game councils on any subsequent regulation changes that adjusted the way fisheries 
are managed on the ground. 

Financial Implications  

73 This will improve the efficiency and effectiveness of the current controls and has no 
direct financial implications. 

Human Rights  

74 The proposed Bill is consistent with the New Zealand Bill of Rights Act 1990 and the 
Human Rights Act 1993.  

Legislative Implications 

75 This legislation has been included in the legislative programme, for introduction on 22 
May 2018. 

Regulatory Impact Analysis 

76 A regulatory impact statement has been prepared and is attached.   

Publicity  

77 No publicity is planned prior to introduction.  Advance release is not intended. 

Recommendations  

78 The Minister of Conservation recommends that the Committee: 

1 Note that freshwater fisheries are largely managed under the Conservation Act 1987 by 
the Department of Conservation, both through provisions in the Act and through 
regulations made under the Act. 

2 Agree to the development of an amendment Bill to improve the efficiency and 
effectiveness of that regulatory regime, for introduction in May 2018. 

3 Note that the Bill will not affect any customary fishing rights or Treaty settlements. 

4 Agree that the legislation would amend section 26ZJ of the Conservation Act to provide 
that taking of the eggs of indigenous freshwater fish without authorisation is an offence.. 

5 Agree that the legislation would be amended to provide that indigenous freshwater fish 
can be fished for food or customary purposes, subject to any regulations on that activity, 
but cannot be taken in a way that results in killing or injury for other purposes without a 
specific authorisation. 
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6 Agree that section 26ZG(2)(b) would be amended to include the intentional take of fish, 
as well as unintentional take, where the fish is promptly returned unharmed to the water. 

7 Agree that the legislation would clarify that a right to undertake recreation on public land 
does not confer a right to carry out recreational fishing of indigenous freshwater species, 
for which permission (e.g. by a notice on the land) would be required. 

8 Agree that the legislation would amend the Conservation Act to make fishing for 
indigenous species in conservation areas illegal unless there is a specific authorisation, 
or the fishing is a customary fishing activity. 

9 Agree that the legislation would amend the regulation-making powers to ensure they are 
comprehensive, including but not limited to: 

9.1 Adding regulation-making powers (where necessary) to cover the matters 
included in the Freshwater Fisheries Regulations 1983; 

9.2 Adding regulation-making powers to allow control of activities that will directly kill 
or injure freshwater species; 

9.3 Adding regulation-making powers to allow authorisation of activities that affect 
spawning sites that might otherwise be an offence under section 26ZJ;  

9.4 Adding regulation-making powers to allow regulations to be made requiring the 
reporting of take of freshwater indigenous species. 

10 Revoke regulations in the Freshwater fisheries Regulations 1983 that are now 
superseded by provisions in the Conservation Act: 

10.1 Part 7 (regulations relating to electric fishing) 

10.2 Regulations 58-61, 63, and 68 (relating to movement of aquatic life) and amend 
Regulation 64(a) to delete the words ‘…or any mosquito fish (Gambusia affinis) 

11 Agree that the legislation would amend existing provisions in the Conservation Act to 
resolve issues that mean they may not be able to achieve their intent: 

11.1 Amend section 17J to allow a freshwater fisheries management plan to apply to a 
single species of fish and to apply to all or any part of New Zealand. 

11.2 Amend section 17J to clarify that where there is a conflict between a freshwater 
fisheries management plan and a sports fisheries management plan, the former 
will prevail. 

11.3  Amend section 26ZJ to clarify that an activity that has been authorised is not an 
offence. 

11.4 Amend s26ZL(1)(a) to specify that a spawning ground can be land or waters. 

11.5 Amend section 26ZM to replace “site” with “location” and to define “location”. 

11.6 Amend section 26ZP to allow temporary closures of freshwater fisheries to be for 
the period needed to achieve the purpose of the closure and correct an error in 
subsection (5). 
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11.7 Amend section 26ZR (in relation to the use of electric fishing machines) to cover 
any DOC employee, not just an enforcement officer. 

11.8 Make technical amendments to headings and to correct minor drafting errors. 

12 Invite the Minister of Conservation to provide drafting instructions to Parliamentary 
Counsel Office for the Bill. 

 

 
 
Authorised for lodgement 

Hon Eugenie Sage 

Minister of Conservation 

Need Recs on these. 

Commented [PW1]: Do we need to note that this has 
already been done with the authorisation of the AG? Will we 
have a bill ready for ENV? 
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From: 
Sent: Thursday, 26 April 2018 2:51 p.m. 
To: 'Linda Cameron [TSY]' <Linda.Cameron@treasury.govt.nz> 
Cc: RIA Team [TSY] <RIA.Team@treasury.govt.nz>; @treasury.govt.nz> 
Subject: RE: Revised QA Statement - RIA Conservation Freshwater FisheriesRegula tion Reform Bill 
 
Thanks for that.  I’ll amend the paper accordingly. 
 
From: Linda Cameron [TSY] <Linda.Cameron@treasury.govt.nz>  
Sent: Thursday, 26 April 2018 2:08 p.m. 
To: @doc.govt.nz> 
Cc: RIA Team [TSY] <RIA.Team@treasury.govt.nz>; @treasury.govt.nz> 
Subject: Revised QA Statement - RIA Conservation Freshwater FisheriesRegula tion Reform Bill 
 
[IN-CONFIDENCE] 
 
Hi 
 
The summary of the problem you have provided is a lot clearer, so we have revised  the QA Statement accordingly 
(see attached). 
 
The RIA still  “partially meets” due to lack of consultation. As indicated in the document this is a key constraint and 
has occurred due the tight time frame. 
 
Regards 
Linda 
 
 
Linda Cameron | Senior Analyst, Regulatory Quality Team | The Treasury 

|  Linda.Cameron@treasury.govt.nz 
 
 
 
From: @doc.govt.nz]  
Sent: Thursday, 26 April 2018 10:33 a.m. 
To: Linda Cameron [TSY] <Linda.Cameron@treasury.govt.nz> 
Cc: @doc.govt.nz>; @t reasury.govt.nz>; RIA Team [TSY] 
<RIA.Team@treasury.govt.nz> 
Subject: RE: QA Statement - RIA Conservation Freshwater FisheriesRegulation Ref orm Bill 
 
Thanks for that. 
 
I’ve put a summary at the start of 2.3 that reads: 

Out of scope

s9(2)(a)

s9(2)(g)(i)

s9(2)(g)(i)
s9(2)(a)

s9(2)(a)

s9(2)(k)

s9(2)(a)

s9(2)(a) s9(2)(g)(i)
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In summary, the problem is: 
• Freshwater indigenous fisheries are economically, culturally and recreationally important 
• Freshwater indigenous fish are important parts of NZ’s unique biodiversity 
• The productivity and size of some freshwater fisheries have significantly reduced in recent years 
• The public is demanding reform to fisheries management to correct that, including greater

implementation/enforcement of existing regulatory arrangements 
• There are a range of measures that could be used to address the main causes – habitat loss and degradation, loss 

of fish passage,loss of spawning sites 
• In many cases the current regulatory regime either does not address those causes, or the relevant part of the

regime is poorly designed 
• If there is no change, there will be continued pressure for solutions, and in the absence of an effective toolbox 

there will be pressure to provide solutions (eg, bans on commercial fishing) that don’t address the underlying
causes, or controls on the underlying causes will have to be done in a way that imposes unnecessary regulatory 
costs or legal risks. 

 
I’ve then deleted the next bit, but kept from “For example” as my reviewer suggested providing more details. 
 
Does that help?   
 
Cheers 

 
From: Linda Cameron [TSY] <Linda.Cameron@treasury.govt.nz>  
Sent: Monday, 23 April 2018 5:17 p.m. 
To: @doc.govt.nz> 
Cc: @doc.govt.nz>; @t reasury.govt.nz>; RIA Team [TSY] 
<RIA.Team@treasury.govt.nz> 
Subject: QA Statement - RIA Conservation Freshwater Fisheries RegulationRef orm Bill 
 
[IN-CONFIDENCE] 
 
Hi
 
The RIAT team has reviewed the RIA on the Conservation(Freshwater Fisheries Regulation) Reform Bill. The QA 
Statement for you to include in Section C of the RIA is attached. 
 
We have some feedback on the RIA which you may or may not choose to take on board. If you have time, we 
suggest that you restructure the problem definition – the information is there but could be clearer and more 
concise. As we understand the issue, the problem can be boiled down to : 
 

●            the productivity and size of some freshwater fisheries have significantly reduced in recent years 
●            there are a range of measures that could be used to address the main causes – habitat loss and 

degradation 
●            the current regulatory regime does not allow for these measures to aid recovery 
●            If there is no change, there will be continued economic and cultural impacts and pressure for 

solutions (eg, bans on commercial fishing) that don’t address the underlying cause 
 

 
Regards 
Linda 
 
 

s9(2)(g)(i)

s9(2)(a)

s9(2)(a)
s9(2)(a)

s9(2)(a)

 

 

 

Item 6
Page 71 of 83



3

Linda Cameron | Senior Analyst, Regulatory Quality Team | The Treasury 
|  Linda.Cameron@treasury.govt.nz 

 
 
 
From: @doc.govt.nz]  
Sent: Wednesday, 18 April 2018 11:14 a.m. 
To: Linda Cameron [TSY] <Linda.Cameron@treasury.govt.nz> 
Cc: @doc.govt.nz> 
Subject: RIS fish bill template version - DOC-5465066 
 
Hi Linda 
 
This has now been through  who is on secondment from MBIE and did a peer review of it. 

 said I should send it to you for QA after that stage. 
 
Regards 

  

Caution - This message and accompanying data may contain information that is confidential or subject 
to legal privilege. If you are not the intended recipient you are notified that any use, dissemination, 
distribution or copying of this message or data is prohibited. If you received this email in error, please 
notify us immediately and erase all copies of the message and attachments. We apologise for the 
inconvenience. Thank you. 

CONFIDENTIALITY NOTICE 

 

The information in this email is confidential to the Treasury, intended only for the 

addressee(s), and may also be legally privileged. If you are not an intended addressee: 

a. please immediately delete this email and notify the Treasury by return email or telephone 

(64 4 472 2733); 

b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.  

This email message was encrypted and has been decrypted by Trustwave SES   

This email message was signed and the signature has been verified by Trustwave SES   

  

Caution - This message and accompanying data may contain information that is confidential or subject 
to legal privilege. If you are not the intended recipient you are notified that any use, dissemination, 
distribution or copying of this message or data is prohibited. If you received this email in error, please 

s9(2)(k)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(g)(i)

 
s9(2)(a)
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notify us immediately and erase all copies of the message and attachments. We apologise for the 
inconvenience. Thank you. 

This email message was encrypted and has been decrypted by Trustwave SES   

This email message was signed and the signature has been verified by Trustwave SES   

  

Caution - This message and accompanying data may contain information that is confidential or subject 
to legal privilege. If you are not the intended recipient you are notified that any use, dissemination, 
distribution or copying of this message or data is prohibited. If you received this email in error, please 
notify us immediately and erase all copies of the message and attachments. We apologise for the 
inconvenience. Thank you. 
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From: @doc.govt.nz>
Sent: Tuesday, 1 May 2018 5:15 PM
To:
Subject: RE: Comments on Freshwater Fisheries Cabinet Paper
Attachments: smime.p7s

That's fine. I'll meet you at reception. If that fails for some reason, just ring me. 
 

 
-----Original Message----- 
From: @treasury.govt.nz>  
Sent: Tuesday, 1 May 2018 4:30 p.m. 
To: @doc.govt.nz> 
Subject: RE: Comments on Freshwater Fisheries Cabinet Paper 
 
I am actually at DOC tomorrow from 9:30 to 10:30.  
Would you want to chat at 9am at DOC? 
 
Thanks.  
 

 
 
 
-----Original Message----- 
From: @doc.govt.nz] 
Sent: Tuesday, 1 May 2018 4:16 PM 
To: @treasury.govt.nz> 
Subject: RE: Comments on Freshwater Fisheries Cabinet Paper 
 
Any time other than 9.45-1015 or 11-12. 
 
Or today. I’m at my desk doing a departmental report. 
 
From: @treasury.govt.nz> 
Sent: Tuesday, 1 May 2018 3:30 p.m. 
To: @doc.govt.nz> 
Subject: RE: Comments on Freshwater Fisheries Cabinet Paper 
 
Hey
Do you have time to chat about this tomorrow? I’ve talked with my manager and we have just a few more follow up 
questions. 
 
Thanks. 
 

 
 
From: @doc.govt.nz] 
Sent: Wednesday, 25 April 2018 1:18 PM 
To: @treasury.govt.nz>> 

s9(2)(a)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)
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Cc: @doc.govt.nz>>; 
@treasury.govt.nz>>; Pip van der Scheer [TSY] <Pip.vand erScheer@tr 

easury.govt.nz>; @doc.govt.nz>> 
Subject: RE: Comments on Freshwater Fisheries Cabinet Paper 
 
Hi 
 
Here’s a new version of the paper that hopefully makes things like the problem statement clearer.  Some of the 
material that you have asked about, like why specifically mention that fishing for food would be able to be 
regulated, is in there on the advice of the lawyers, to ensure PCO has the necessary instructions, or because MPI 
specifically wanted reference to certain matters. 
 
Happy to discuss or get more comments. 
 
Regards 

Senior Policy Advisor | Science and Policy Group Department of Conservation—Te Papa Atawhai 
 |  VPN: 8118 National Office 

18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726 
Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 
www.doc.govt.nz<http://www.doc.govt.nz> 
 
 
 
From: @treasury.govt.nz>> 
Sent: Tuesday, 24 April 2018 5:52 p.m. 
To: @doc.govt.nz>> 
Cc: @doc.govt.nz>>; 

@treasury.govt.nz>>; Pip van der Scheer [TSY] 
<Pip.vand erScheer@treasury.govt.nz<mailto:erScheer@treasury.govt.nz>> 
Subject: Comments on Freshwater Fisheries Cabinet Paper 
 
Hi 
 
Below are some general comments and questions. What are the timeframes you are looking at regarding this paper?
 
Right now, Treasury’s main concern is regarding the lack of consultation on the proposed changes (particularly with 
the public, stakeholders and with iwi), and also with the rushed timeframes. Is it possible for this paper to be 
deferred until proper consultation is complete? 
 
We also think the paper could benefit from more clearly outlining: 
 
  *   The problem definition and impetus for change. 
  *   the policy changes Cabinet is being asked to make, and the specific consequences of those. 
  *   The technical changes. 
 
We think more clearly outlining those will help Cabinet understand what they are being asked to decide on, and 
ramifications of those decisions. 
 Happy to chat of course. 
 
Thanks. 
 

s9(2)(g)(i)
s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)
s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)
s9(2)(a)

s9(2)(a)
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General comments: 
It is unclear if the paper is proposing policy changes or only technical changes. If there are policy changes what are 
they? Who will they affect and how? 
 
It is unclear to me what the problem or impetus for change is. Is it an inefficient and ineffective regulatory regime, 
or is it that native freshwater fisheries have significantly reduced in recent years? It could be useful to clearly outline 
the problem definition, and how these inefficient regulation regime has contributed to the reduction in freshwater 
fish, and how this proposal will help fix that problem. 
 
It is also unclear to me what the specific problems with the current regulations are. Why are they inefficient and 
ineffective? For example, how do they result in such things as (RIS page 8): 
 
  *   Unnecessarily high costs to regulated parties? 
  *   Unnecessary legal risks? 
  *   Barriers to fish restoration? 
  *   Difficulty to implement treaty settlements? 
 
Specific comments on the paper: 
Page 5: 
 
  *   Are 25.1 and 25.2 new policies, or are these already in regulation, and you are just seeking to move them to 
legislation? If they are new policies, what will be the authorisation process? Will they just apply to freshwater on 
PCL, or all freshwater? 
  *   What are the potential implications of 25.4? Why is this change being suggested? How does this relate to land 
that is PCL? 
  *   What are the implications of 25.5? What type of offence and who will enforce this? 
Page 6: 
 
  *   What is the proposed remedy for 28.1? 
  *   What was the original intent of only allowing fisheries to be closed for a year in 28.3? 
 
Page 8 
 
  *   Is this the first mention that take for food can be restricted by regulations? Why is this specific mention 
necessary? 
  *   It may be useful to outline the existing provisions in #10. 
 
 

| Analyst, Natural Resources| The Treasury 
@treasury.govt.nz> 

 
________________________________ 
 
CONFIDENTIALITY NOTICE 
 
The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be 
legally privileged. If you are not an intended addressee: 
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733); b. any 
use, dissemination or copying of this email is strictly prohibited and may be unlawful. 
 
________________________________ 
This email message was encrypted and has been decrypted by Trustwave SES 
________________________________ ________________________________ This email message was signed and 
the signature has been verified by Trustwave SES ________________________________ 
 

s9(2)(g)(i)
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From: @doc.govt.nz>
Sent: Wednesday, 2 May 2018 1:55 PM
To:
Subject: RE: One more question
Attachments: ATT00001.htm; smime.p7s

Para 62 deals with 11.2 
 
Para 60 is dealt with in 11.1 
 
I think PCO has concluded we don't need a change to ensure a plan can be for a single species, so that bit of the 
paper may disappear. 
 
From: @treasury.govt.nz> 
Sent: Wednesday, 2 May 2018 1:13 p.m. 
To: @doc.govt.nz> 
Subject: One more question 
 
How does paragraph #60 relate to recommendation 11.2 on page 12? 
 
I do not think the paper discussed the relationship between sports fish management plans and freshwater fish 
management plans, and why recommendation 11.2 was necessary. Curious to learn more about that 
recommendation and the implications of that. 
Thanks! 
 

| Analyst, Natural Resources| The Treasury 
|

 
________________________________ 
 
CONFIDENTIALITY NOTICE 
 
The information in this email is confidential to the Treasury, intended only for the addressee(s), and may also be 
legally privileged. If you are not an intended addressee: 
a. please immediately delete this email and notify the Treasury by return email or telephone (64 4 472 2733); b. any 
use, dissemination or copying of this email is strictly prohibited and may be unlawful. 
 
________________________________ 
This email message was encrypted and has been decrypted by Trustwave SES 
________________________________ ________________________________ This email message was signed and 
the signature has been verified by Trustwave SES ________________________________ 
 
Caution - This message and accompanying data may contain information that is confidential or subject to legal 
privilege. If you are not the intended recipient you are notified that any use, dissemination, distribution or copying 
of this message or data is prohibited. If you received this email in error, please notify us immediately and erase all 
copies of the message and attachments. We apologise for the inconvenience. Thank you. 

s9(2)(a)

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(a)

s9(2)(g)(i)
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From:
Sent: Friday, 4 May 2018 9:37 AM
To:
Subject: RE: ENV agenda - Tuesday 8 May

Here you are : 
Approved by Gwen.  
 
Thanks 
 
 
 

Description and analysis Fiscal implications Treasury 
Recommendation 

Proposed Conservation (Freshwater Fisheries Regulation) Reform Bill  

This paper seeks approval to amend the Conservation 
Act 1987 in relation to the management of indigenous 
freshwater fisheries. The paper seeks approval to: 

1. Resolve technical issues with the Act.  
2. Prohibit the take of indigenous freshwater fish 

for purposes other than food or customary take. 
3. Expand the Minister of Conservation’s regulation 

making powers in relation to management of 
indigenous freshwater fisheries. The paper does 
not propose to change any of the current 
regulatory controls on fishing.  

  
None of the proposed changes would affect any 
customary fishing rights or Treaty settlements.  
 
The Treasury has no concerns with the paper from a 
fiscal or economic perspective. However, we do note 
that the Minister of Conservation has not consulted with 
iwi and stakeholders on the proposed changes.  
 
 

There are no fiscal 
implications as a result of 
this Bill.  

Support 

 
 

 

s9(2)(g)(i)

s9(2)(g)(i)

s9(2)(g)(i)

 

Balance of email deleted as material not covered by your request
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From: @doc.govt.nz>
Sent: Friday, 4 May 2018 12:04 PM
To:   

@ justice.govt.nz'
Subject: RE: Cabinet paper for proposed Bill on freshwater fisheries
Attachments: ATT00001.htm; smime.p7s

Hi 
The Minister lodged the final paper yesterday. If you need a copy, let me know. 
It will go to ENV on 8 May. 
We are working with PCO now, so expect it to go to LEG as soon as possible after Cabinet agrees the policy 
(assuming it does agree of course). 
Thanks all for your input. 

Senior Policy Advisor | Science and Policy Group Department of Conservation—Te Papa Atawhai 
 VPN: 8118 National Office 

18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726 
Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 
www.doc.govt.nz<http://www.doc.govt.nz> 
 
 
 
 
Caution - This message and accompanying data may contain information that is confidential or subject to legal 
privilege. If you are not the intended recipient you are notified that any use, dissemination, distribution or copying 
of this message or data is prohibited. If you received this email in error, please notify us immediately and erase all 
copies of the message and attachments. We apologise for the inconvenience. Thank you. 

s9(2)(a)

s9(2)(a)
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From: @doc.govt.nz>
Sent: Tuesday, 31 July 2018 4:13 PM
To:  ; 
Cc:
Subject: RE: Draft Cabinet paper freshwater fisheries bill

The LEG paper for the Bill will be considered this Thursday.  PCO has now completed a final Bill.  If you want to see it 
let me know. If you have any questions just email or ring me. 
 
Regards 

Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

 |  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 
 
From:
Sent: Thursday, 14 June 2018 2:16 p.m. 
To: @mfe.govt.nz>; @treasury.govt.nz>;

@tpk.govt.nz> 
Cc: @mfe.govt.nz>; @mfe.govt.nz>;

@mfe.govt.nz>; @tpk.govt.nz> 
Subject: RE: Draft Cabinet paper freshwater fisheries bill 
 
Hi 
 
Just to let you know that the Minister’s office has lodged an amended paper, which we expect to be considered at 
Environment Committee next week. 
 
The paper was deferred to the next Environment Committee meeting on Tuesday, to allow the Minister to do some 
pre-consultation with iwi.  
 
The revised paper explains that the Minister has written to all Treaty partners explaining why the Bill is being 
progressed without consultation with them, and explaining how the substantive fisheries reform work will be done 
with full iwi engagement.  I am getting generally positive feedback from iwi in response to that letter. 
 
The other changes are minor additional amendments requested by MPI.  
 
We were already adding a provision to ensure that Maori fishing rights would not be affected by regulations.  As 
some settlement legislation allows iwi to control fishing by other parties, we will also add in a provision to ensure 
that any regulations or bylaws created under those settlement Acts will prevail if they conflict with other controls.   

s9(2)(a)

s9(2)(a) s9(2)(a)s9(2)(g)(i)
s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a) s9(2)(a)
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We’ve put a maximum time for a closure under section 26ZP of five years. 
 
We’ll make some minor amendments to further clarify the jurisdictional boundary between MPI and DOC 
freshwater fish roles. One is to refine the definition of freshwater fish so it couldn’t be easily read to include fish 
such as trevally and kahawai. The other is to clarify that it is only specific authorisations under the Fisheries Act that 
would override part 5B mechanisms. With that, we can then safely add in the 1996 Fisheries Act. 
 
Give me a ring if you need any other details. 
 

Senior Policy Advisor | Science and Policy Group 
Department of Conservation—Te Papa Atawhai 

 |  VPN: 8118 

National Office 
18-32 Manners Street | PO Box 10 420, Wellington 6143 
T: +64 4 471 0726  

Conservation leadership for our nature Tākina te hī, tiakina te hā, o te ao tūroa 

www.doc.govt.nz 

 
 
 

  

Caution - This message and accompanying data may contain information that is confidential or subject 
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Internal media advisory 
 
Status:    High  
 
Date:       20 September 2018 
 
To:           
 
From:       
 
Topic:     Implications for trout fisheries of the Conservation (Indigenous 

Freshwater Fish) Amendment Bill  
 
Topic summary  

The Conservation (Indigenous Freshwater Fish) Amendment Bill was introduced by the Minister of 
Conservation in early September, and has been sent to select committee for public submissions. 

The Bill does not directly affect trout fishery management. It does make some minor adjustments to 
provisions which manage the overlaps between F&G, MPI and DOC fisheries management regimes.  

Fish and Game NZ sought a legal opinion on whether the Bill would have negative effects on them. 
On the basis of that, they presented a number of concerns to the Minister.  DOC does not agree with 
the conclusions they have drawn. 

F&G have started a campaign opposing the Bill.  Discussions among the trout fishery community 
have now resulted in statements about the Bill that go far beyond even the concerns F&GNZ had, 
including a view that it will allow trout farming. 

Those concerns are unfounded.  

The key messages section below sets out the statements being made about the Bill by the NZ 
Federation of freshwater Anglers, and our response. 

The Bill will have some benefits for sports fisheries, notably allowing better management of fish 
passage, activities that cause fish kills, and noxious fish.   

Fish and Game were not involved in the development of the Bill, because it is an indigenous fisheries 
Bill and the timeframe for preparing the Bill was very short.  Because there was no time for extensive 
pre-consultation, the Bill is a technical Bill that changes the toolbox rather than a Bill that makes 
major changes on the ground.  

Key contact  
 
Please refer any media inquiries to 
 
 
 
Key Messages  
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The Bill will direct threaten F&G's ability to manage sports fisheries 
The Bill does not alter the provisions that empower F&G’s management of sports fisheries.  The Bill 
removes regulations some of which required F&G to be consulted on or consent to the movement of 
aquatic life, but those provisions were not being used, as they had been superseded by a provision in 
the Act.  
 
The Bill enables DOC to remove sports fish from waterways 
The ability to remove sports fish from waterways is unaffected by the Bill. The Bill will, however, 
improve the ability to manage noxious fish which are a threat to sports fish. 
 
There have been some eradications of sports fish from specific locations, with F&GNZ agreement. 
 
The Bill enables iwi and Treaty partners to own, possess and sell trout 
The Bill does not do this. Treaty settlement legislation may in future change the law to allow for that, 
or to make any other changes to fisheries management that Parliament approves.   
 
The Bill clarifies how any such provisions would relate to Conservation Act provisions. That will 
reduce the risk of unintended effects if Parliament does provide new powers to iwi in relation to 
indigenous fish or sports fish. 
 
No Treaty settlement legislation to date has included any provisions that are contrary to the normal 
sports fishery management arrangements. 
 
The Bill enables the commercial farming of trout. 
The Bill does not do this. There are a number of provisions in legislation that prevent this. They are 
not being amended.   
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