
 

 

Reference: 20180469 
 
 
4 December 2018 
 

Dear  
 
Thank you for your Official Information Act request, received on 7 November 2018.  
You requested the following: 
 

• Are there any written policies that define "public interest" within the context of 
Section 65ZD and Section 65ZE of the Public Finance Act?  
• If there are no written policies that define "public interest" as per the above 
question, how are determinations made about what is and isn't in the public 
interest when making decisions within the context of those two Sections? 
• How many applications or requests have been received for a guarantee or 
indemnity under the Public Finance Act since 2008? 
• How many of those applications or requests have been approved by a Minister 
or Government department on behalf of or in the name of the Crown?” 

 
Information to be Released 

• Are there any written policies that define "public interest" within the 
context of Section 65ZD and Section 65ZE of the Public Finance Act?  

 
The Treasury has no written policies that define “public interest” within the context of 
section 65ZD or section 65ZE of the Public Finance Act 1989 (PFA).   

I am therefore refusing the first aspect of your request on the ground that the document 
alleged to contain the information requested does not exist or, despite reasonable 
efforts to locate it, cannot be found (see section 18(e) of the Official Information Act). 

I note that the Treasury does have guidance relating to issuing and managing 
guarantees and indemnities under those sections of the PFA more generally. That 
guidance document is not within the scope of this request and, if requested, significant 
parts of it would likely be withheld on the grounds that withholding the document is 
necessary to maintain legal professional privilege (see section 9(2)(h) of the Official 
Information Act) and to enable a Minister of the Crown or any department or 
organisation to carry on, without prejudice or disadvantage, negotiations (including 
commercial and industrial negotiations) (see section 9(2)(j) of the Official Information 
Act). Consistent with the principle of availability underpinning the Official Information 
Act, however, I have identified the part of that guidance document that relates to the 
subject of your request.  That part is attached to this letter.  
 



2 

• If there are no written policies that define "public interest" as per the above 
question, how are determinations made about what is and isn't in the public 
interest when making decisions within the context of those two Sections? 

 
Under both sections 65ZD and 65ZE of the PFA, the Minister (under section 65ZD) or a 
department (under section 65ZE) may only give a guarantee or indemnity if it appears 
to the Minister or department to be “necessary or expedient in the public interest”. As 
explained in the extract attached to this letter, whether giving a guarantee or indemnity 
is necessary or expedient in the public interest depends on the particular 
circumstances of each case.  Different considerations will apply in different cases. 
 
• How many applications or requests have been received for a guarantee or 

indemnity under the Public Finance Act since 2008 
 
The Treasury does not have a record of the number of applications or requests 
received for guarantees or indemnities under the PFA since 2008 because its system 
of recording contingent liabilities does not record all those requests that have been 
received and declined or requests that were approved but have subsequently expired.  
 
Further, the Treasury does not receive all requests for guarantees and indemnities 
under the PFA.  For example, section 65ZE enables departments to give guarantees 
and indemnities, provided that the guarantee or indemnity is of a type specified in the 
Public Finance (Departmental Guarantees and Indemnities) Regulations 2007 and the 
department considers it to be necessary or expedient in the public interest to give the 
guarantee or indemnity.  The Treasury is generally not involved in another 
department’s decision whether or not to give a guarantee or indemnity; the Treasury 
may not be aware of a request to another department under section 65ZE and does not 
have a record of guarantees and indemnities given under that section.  
 
The Treasury generally provides advice to the Minister of Finance in relation to giving 
guarantees and indemnities under section 65ZD; however, requests may be made 
directly to the Minister without involving the Treasury. 
 
Because the PFA enables guarantees and indemnities to be given through different 
channels and requests for guarantees and indemnities are accordingly not dealt with by 
a single department, I am refusing this aspect of your request on the ground that the 
information requested cannot be made available without substantial collation or 
research (see section 18(f) of the Official Information Act). 
 
• How many of those applications or requests have been approved by a 

Minister or Government department on behalf of or in the name of the 
Crown?” 

 
As explained above, the PFA enables guarantees and indemnities to be given by the 
Minister of Finance under section 65ZD, or by a department under section 65ZE 
without reference to the Minister or the Treasury.  These indemnities and guarantees 
do not need to be standalone documents; they may be clauses contained in contracts 
entered into by the Minister or a department.  The Treasury therefore does not maintain 
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a record of all indemnities and guarantees that have been given by a Minister or 
department on behalf of the Crown. I am therefore refusing this aspect of your request 
on the ground that the information requested cannot be made available without 
substantial collation or research (see section 18(f) of the Official Information Act). 
 
Information to be Withheld 

I propose to withhold the information requested in full, under the following sections of 
the Official Information Act: 
 
• Section 18(e): the information requested does not exist or, despite reasonable 

efforts to locate it, cannot be found 
• Section 18(f): the information requested cannot be made available without 

substantial collation or research 
 

In making my decision, I have considered the public interest considerations in section 
9(1) of the Official Information Act.  
 
Please note that this letter (with your personal details removed) and enclosed 
documents may be published on the Treasury website. 
 
This reply addresses the information you requested.  You have the right to ask the 
Ombudsman to investigate and review my decision.  
 
Yours sincerely 
 
 
 
 
 
Gina Butson 
Deputy Treasury Solicitor/Manager, Legal 
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Gina Butson 
Deputy Treasury Solicitor/Manager Legal 
 


