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Treasury Report:  Further Policy Design Features -  
Overseas Investment in Forestry 

Date: 12 March 2018 Report No: T2018/610 

File Number: IM-5-1-2 

Action Sought 

 Action Sought Deadline 

Deputy Prime Minister  
(Rt Hon Winston Peters) 

Note the contents of this report.  

Agree that for non-forestry profits-à-
prendre: 

i. profits-à-prendre over minerals not 
be screened under the OIA; 

ii. profits-à-prendre would only be 
screened where they relate to the 
principal or exclusive use of the area 
of land where the profit-à-prendre 
exists; 

iii. a uniform screening threshold of 5 
hectares will apply; 

Agree that the special benefit to New 
Zealand test cannot be used for a 
purchase of a freehold or leasehold 
interest in land to be converted to forestry 
land; 

Agree that an overseas person cannot 
use the special benefit to New Zealand 
test to acquire forestry rights if the 
overseas person or their associates have 
been involved in planting of trees to 
convert the land to forestry. 

Wednesday 14 March to 
enable the finalisation of 
the Legislation Paper, 
Supplementary Order 
Paper to the Overseas 
Investment Amendment 
Bill and associated 
Regulations ahead of 
lodgement with the 
Cabinet Office on 
Thursday 15 March. 

Minister for Crown/Maori Relations  
(Hon Kelvin Davis) 

Minister of Finance  
(Hon Grant Robertson) 

Associate Minister of Finance  
(Hon David Parker) 

Minister for Māori Development  
(Hon Nanaia Mahuta) 

Minister of Forestry  
(Hon Shane Jones) 

Minister for Climate Change  
(Hon James Shaw) 

Minister for Land Information  
(Hon Eugenie Sage) 

Contact for Telephone Discussion (if required) 

Name Position Telephone 1st Contact 

Analyst, Overseas 
Investment 

 N/A 

(mob) 

 

Thomas Parry Team Leader, Overseas 
Investment  

 

 
 

[4] [6]

[6] [6]
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Actions for the Minister’s Office Staff  

Return the signed report to Treasury. 
 

Note any 
feedback on 
the quality of 
the report 

 

 

Enclosure: No 
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Treasury Report: Further Policy Design Features - Overseas 
Investment in Forestry 

Executive Summary 

On 5 March 2018, Cabinet agreed to a set of criteria being developed to provide overseas 
forestry investors an alternative path to meeting the current benefits test under the Overseas 
Investment Act 2005.  Cabinet agreed that those criteria be specified in regulations, and that 
the OIA include legislative guidance to guide the nature and scope of those regulations.   

It was also agreed that Statutory Forestry Rights and forestry-related profits-à-prendre that 
exist outside the Forestry Rights Registration Act 1993, be subject to OIA screening if the 
investor and the investor’s associates are acquiring 1,000 hectares or more of forestry rights 
per calendar year (in one or more transactions). 

When preparing the Supplementary Order Paper (SOP) and the Draft Regulations, some 
matters of detail emerged that require agreement from the group of Ministers with Power to 
Act on such matters.  These features are aligned with the overall policy changes for forestry, 
however, they were not expressly addressed in the Cabinet paper seeking policy decisions.  
Agreement is sought on three design features in this report to enable the finalisation of the 
Cabinet Legislation Paper, the Supplementary Order Paper to the Overseas Investment 
Amendment Bill and associated Regulations.  These products have been provided 
separately [T2018/549 refers]. 

The three outstanding design features are: 

a. Definition of non-forestry profits-à-prendre subject to screening 

Proposal: definition of profits-à-prendre does not include minerals, and only applies 
where the profit relates to the principal or exclusive use of the area of land where the 
profit-à-prendre exists 

b. Uniform 5 hectare threshold for non-forestry profits-à-prendre 

Proposal: a uniform land area threshold of 5 hectares for non-forestry profits-à-prendre 
applies, rather than a smaller threshold such as 0.4 hectares as elsewhere in the OIA 

c. Screening requirements for conversion of land into a forest 

Proposal: the new special benefit to New Zealand test for forestry investments can 
only be used where the land is already forestry land (not land that is intended to be 
converted)  

Agreement is sought to these matters of detail expediently in order to introduce the 
Supplementary Order Paper to the Overseas Investment Amendment Bill on 20 March 2018. 
This timeframe is driven by the need to have changes in place before the Comprehensive 
and Progressive Agreement for the Trans Pacific Partnership comes into force.  

The Legislation Paper and associated materials are intended to be lodged with the Cabinet 
Office on Thursday 15 March, to enable discussion at Cabinet on Monday 19 March. Owing 
to time constraints on this project, they will not be discussed at a Cabinet Legislation 
Committee Meeting first. 
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Recommended Action 

We recommend that you: 
 
a note on 5 March 2018, Cabinet agreed to introduce a special test for overseas 

investment in forestry under the Overseas Investment Act 2005, and the inclusion of 
Statutory Forestry Rights and forestry-related profit-a-prende be subject to OIA 
screening if the investor and investor’s associates are acquiring 1,000 hectares or 
more of forestry rights per calendar year; 

 
b note that on 5 March 2018, Cabinet authorised a group of Ministers consisting of the 

Deputy Prime Minister, the Minister for Crown/Māori Relations, the Minister of Finance, 
the Associate Minister of Finance (Hon David Parker), the Minister for Māori 
Development, the Minister of Forestry, the Minister for Climate Change and the 
Minister for Land Information to have Power to Act on further detailed policy matters 
that may need to be addressed [CAB-18-MIN-0071.01 refers]; 

 
c note the authorised group of Ministers have been provided with a Treasury report on 

technical policy refinements; 
 
d note that agreement is required to policy design features to enable the finalisation of 

the Cabinet Legislation Paper, Supplementary Order Paper to the Overseas 
Investment Amendment Bill and associated Regulations; 

 
e agree that for non-forestry profits-à-prendre: 
 

I. profits-à-prendre over minerals not be screened under the OIA; 

II. profits-à-prendre would only be screened where they relate to the principal or 
exclusive use of the area of land where the profit-à-prendre exists; 

III. a uniform screening threshold of 5 hectares will apply; 

Agree/disagree Agree/disagree Agree/disagree 
Rt Hon Peters Hon Davis Hon Robertson 

Agree/disagree Agree/disagree Agree/disagree 
Hon Parker Hon Mahuta Hon Jones 

Agree/disagree Agree/disagree 
Hon Shaw Hon Sage 

f agree that the special benefit to New Zealand test cannot be used for a purchase of a 
freehold or leasehold interest in land to be converted to forestry land; 

 
Agree/disagree Agree/disagree Agree/disagree 
Rt Hon Peters Hon Davis Hon Robertson 

Agree/disagree Agree/disagree Agree/disagree 
Hon Parker Hon Mahuta Hon Jones 

Agree/disagree Agree/disagree 
Hon Shaw Hon Sage 
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g agree that an overseas person cannot use the special benefit to New Zealand test to 
acquire forestry rights if the overseas person or their associates have been involved in 
planting of trees to convert the land to forestry. 

 
Agree/disagree Agree/disagree Agree/disagree 
Rt Hon Peters Hon Davis Hon Robertson 

Agree/disagree Agree/disagree Agree/disagree 
Hon Parker Hon Mahuta Hon Jones 

Agree/disagree Agree/disagree 
Hon Shaw Hon Sage 

 
 
 
 
 
Thomas Parry 
Team Leader, Overseas Investment  
 
 
 
 
 
 
Rt Hon Winston Peters Hon Kelvin Davis Hon Grant Robertson 
Deputy Prime Minister Minister for Crown/ Minister of Finance 
 Māori Relations 
 
 
 
 
 
 
Hon David Parker Hon Nanaia Mahuta Hon Shane Jones 
Associate Minister of Finance Minister for Māori Minister of Forestry 
  Development 
 
 
 
 
 
 
Hon James Shaw Hon Eugenie Sage  
Minister for Climate Change Minister for Land Information 
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Treasury Report: Further Policy Design Features - Overseas 
Investment in Forestry 

Purpose of Report 

1. This report seeks agreement to policy design features from the group of Ministers with 
Power to Act on changes to overseas investment in forestry.  Agreement is sought on 
three design features to enable the finalisation of the Cabinet Legislation Paper, the 
Supplementary Order Paper to the Overseas Investment Amendment Bill and 
associated Regulations. 

Background 

2. On 5 March 2018, Cabinet agreed to a set of criteria being developed to provide 
overseas forestry investors an alternative path to meeting the current benefits test 
under the Overseas Investment Act 2005.  Cabinet agreed that those criteria be 
specified in regulations, and that the OIA include legislative guidance to guide the 
nature and scope of those regulations [CAB-18-MIN-0071.01 refers]. 

3. It was also agreed that Statutory Forestry Rights and forestry-related profit à prendre 
that exist outside the Forestry Rights Registration Act 1993, be subject to OIA 
screening if the investor and the investor’s associates are acquiring 1,000 hectares or 
more of forestry rights per calendar year (in one or more transactions). 

4. Cabinet authorised a group of Ministers consisting of the Deputy Prime Minister, the 
Minister for Crown/Māori Relations, the Minister of Finance, the Associate Minister of 
Finance (Hon David Parker), the Minister for Māori Development, the Minister of 
Forestry, the Minister for Climate Change and the Minister for Land Information to have 
Power to Act on further detailed policy matters that may need to be addressed with 
respect to overseas investment in forestry [CAB-18-MIN-0071.01 refers].   

5. The Associate Minister of Finance, Hon David Parker, intends to lodge the Legislation 
Paper for the Cabinet Committee Meeting of Monday 19 March.  Due to time 
constraints, the Legislation will be going directly to a Cabinet discussion, rather than to 
a Legislation Committee meeting.  The Supplementary Order Paper will be introduced 
to the Select Committee on Tuesday 20 March. 

Policy Design Features 

6. When preparing the Supplementary Order Paper (SOP) and the Draft Regulations, 
some matters of detail emerged that require agreement from the group of Ministers 
with Power to Act on such matters.  These features are aligned with the overall policy 
changes for forestry, however, they were not expressly addressed in the Cabinet paper 
seeking policy decisions.  For the purposes of expedient drafting, the draft 
Supplementary Order Paper and Regulations, which have been provided separately 
[T2018/549 refers], propose a way forward on these matters but agreement is sought in 
this report.  
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7. There are three areas where the SOP reflects technical policy refinements: 
a Definition of non-forestry profits-à-prendre subject to screening. 

b Uniform 5 hectare threshold for non-forestry profits-à-prendre. 

c Screening requirements for conversion of land into a forest. 

Definition of non-forestry profits-à-prendre subject to screening 

Proposal: definition of profits-à-prendre does not include minerals, and only applies where 
the profit relates to the principal or exclusive use of the area of land where the profit-à-
prendre exists 

8. Screening of non-forestry profits-à-prendre is driven by concerns that profits-à-prendre 
on other primary products may be used to construct transactions that sidestep the OIA 
screening regime.  In particular, instead of acquiring a lease of land, an overseas 
investor could acquire a profit-à-prendre. 

9. Given that the policy concern relates to acquiring interests in land regarding primary 
products, the SOP provides that profits-à-prendre over minerals would not be 
screened.   

10. The new definition of “regulated profits-à-prendre” will also only apply where the profit 
relates to the principal or exclusive use of the area of land where the profit-à-prendre 
exists.  So, for example, a profit-à-prendre to harvest a vineyard or orchard (if the 
courts recognised such rights as a profit-à-prendre) would be screened, but a profit-à-
prendre to graze livestock amongst the vines would not be screened. 

11. Further types of profits-à-prendre could be excluded from screening by regulation, to 
clarify where consent is not required.  This need for clarification may arise over time as 
the new regime beds in, as industry practices in the primary sector change, or as the 
courts clarify or expand the products and uses of land that can be the subject of a 
profits-à-prendre.  

 
Uniform 5 hectare threshold for non-forestry profits-à-prendre 

Proposal: a uniform land area threshold of 5 hectares for non-forestry profits-à-prendre 
applies, rather than a smaller threshold such as 0.4 hectares as elsewhere in the OIA 

12. The screening threshold for non-forestry profits-à-prendre is where the rights apply 
over 5 hectares of land (and are for 3 years or more in duration).  This 5-hectare 
threshold is based on the screening threshold in the Overseas Investment Act (OIA) for 
non-urban land.  Once an overseas person has accumulated over 5 hectares of non-
forestry profits-à-prendre (over any period of time), they must obtain consent.   

13. Other types of land have a smaller screening threshold, for example land adjacent to a 
lake is subject to screening if it exceed 0.4 hectares.  The larger, uniform land area 
threshold of 5 hectares for non-forestry profits-à-prendre is appropriate given the 
nature of the interest being acquired, and will also make it easier for investors to 
understand and comply with the regime.   
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Screening requirements for conversion of land into a forest  

Proposal: the new special benefit to New Zealand test for forestry investments can only be 
used where the land is already forestry land (not land that is intended to be converted to 
forestry land) 

14. If an investor is acquiring a freehold or leasehold interest in land, then the new special 
test can only be used where the land is already forestry land.  That is, if an overseas 
investor is acquiring non-forestry land to plant trees and convert it to forest, then they 
would need to use the existing benefit test.  

15. The issue of conversion to forestry is complicated by a technical issue where the 
overseas investor is only purchasing forestry rights.  For example, an overseas investor 
may make an agreement with an owner of non-forestry land to plant trees and then 
purchase forestry rights to maintain and harvest the resulting forest.  The first step of 
planting the trees would not require consent (assuming there is no lease involved). The 
second step of selling forestry rights would require consent (if the investor has 
purchased over 1,000 hectares of forestry rights in that calendar year). 

16. The forestry rights – being rights to maintain, harvest or re-plant trees - cannot exist 
until the trees are planted.  That is, the forestry right cannot be given or received until 
the trees are planted.  At that point the land has become forest land and so the new 
special test could be used to obtain consent. 

17. If the overseas investor instead agreed to take a lease over the land once it was 
planted, then the same issue would not apply. The lease would be deemed to have 
been entered into, for the purposes of the OIA, when the agreement to plant trees then 
subsequently grant a lease was made.  If that agreement was made at the time the 
land was not a forest, then the new special test could not be used. 

18. To not address this technical issue would mean that overseas persons can use the 
new special test to convert land to forestry by buying a profit-à-prendre instead of a 
lease.  That is a key policy concern the SOP seeks to address.  

19. Accordingly, to address that technical issue, the SOP provides that an overseas person 
cannot use the new special test to obtain consent to acquire forestry rights if the 
overseas person or its associates has been involved in the planting of the trees.   

20. A subset of Ministers have agreed a position on this previously but it was not 
addressed in the policy Cabinet paper. 

Next Steps 

21. Your agreement to this report is sought quickly to enable the finalisation of the Cabinet 
Legislation Paper, the Supplementary Order Paper to the Overseas Investment 
Amendment Bill and associated Regulations.  

22. The Legislation Paper and associated materials are intended to be lodged with the 
Cabinet Office on Thursday 15 March, to enable discussion at Cabinet on Monday 19 
March 


	cover sheet.pdf
	The Treasury
	Overseas Investment Act 2005 – Phase One Review Policy Advice (2017/18) Information Release
	March 2019
	Information withheld
	Copyright and licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) [https://creativecommons.org/licenses/by...



