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Treasury Report: Overseas Investment Amendment Bill - Residential
land - Departmental Report

Executive Summary

We provide a draft of the Treasury’s Departmental Report on the Overseas Investment
Amendment Bill (Bill) for your comment. The written Departmental Report needs to be
provided to the Finance and Expenditure Committee (Committee) on 9 April and will be
presented in person to the Committee by officials at 10:00am on 11 April.

The Departmental Report recommends changes to the Bill consistent with Cabinet’s recent
decisions in CAB-18-MIN-0118. It also recommends a range of drafting and technical
changes intended to enhance the Bill’'s delivery of the Government’s objectives.

Minority and indirect interests

One outstanding substantive issue is the treatment of minority and indirect interests in
residential land.

Transactions requiring consent include the acquisition of direct and indirect interests in
companies that own sensitive land (as opposed to direct investments in land itself).
Acquisitions can require consent regardless of the size of shareholding acquired, where the
specific acquisition takes the company that owns sensitive land over the 25% overseas
ownership threshold.

The benefit to New Zealand consent pathway will often be most appropriate for investors in
these circumstances, and the on-sell mandatory condition will then often apply. That
condition being mandatory may give rise unintended impacts on investment flows into New
Zealand, result in undesirable impacts on New Zealand’s image overseas, and prevent
normal commercial activity that does not affect the residential housing market.

Examples of normal commercial activity that does not affect the residential housing market
that may not be able to take place under the Bill as drafted are:

e alll company taking over a ! listed company, where the ™ listed company
had an indirect interest in a company that owns residential land in NZ. The NZ interest
may be a negligible portion of the international takeover. This upstream change of
control, if consented under the benefit to NZ pathway, would likely trigger the on-sell
requirement requiring disposal of all residential land in NZ or else disposal of the
(1] company’s interest in the company owning residential land in NZ; and

e alisted company that owns residential land in NZ and is 24% foreign owned, where a
share transfer results in further 2% foreign ownership. The investor in the 2% interest
would need consent, possibly triggering the on-sell requirement, despite that the
acquirer would have a minor interest in the company and would be unable to compel the
company to sell all residential land. If the residential land wasn’t sold, the 2% interest-
holder would need to dispose of its shareholding. In this scenario, the on-sell
requirement may disrupt the ordinary transfer of shares and discourage or even prevent
direct foreign investment.
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Officials recommend allowing the Minister/OIO (as delegated) discretion to waive the on-sell
condition for consents granted under the benefit to NZ pathway to mitigate against the
potential negative impacts described above. We recommend a discretion for certain
acquisitions of indirect and minority direct interests in companies that own residential land,
which could be subsequently clarified through the Ministerial Directive Letter.

Alternatives would be to limit the discretion further by specifying that the discretion would
apply only where the overseas person takes an interest up to a maximum threshold (which
would not address the issue with all upstream changes of ownership) or to take no action.

Other issues

We also provide commentary on changes proposed to the standing consents regime and
information gathering powers in this report.

We have not proposed changes to the exemption making powers [1]

We could add this to the Departmental Report, if
requested.
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Recommended Action

We recommend that you:

a note that the attached Departmental Report on the Overseas Investment Amendment Bill
(Bill) recommends changes to the Bill in response to concerns raised by submitters and
additional issues raised by officials;

b note that substantive recommendations are consistent with recent decisions of Cabinet in
CAB-18-MIN-0118, except as described below;

Indirect and minority direct interests

¢ note that officials have identified a further policy design issue with the way the Bill
impacts on indirect and minority direct overseas interests in companies that own
residential land, which result from the mandatory on-sell condition under the benefits test;

d note officials recommend amending the Bill to address this issue as a failure to do so
could give rise to unintended impacts on investment flows into New Zealand, result in
undesirable impacts on New Zealand’s image overseas, and prevent normal commercial
activity that does not affect the residential housing market;

e note that Cabinet authorised you to take decisions on minor policy changes to the Bill to
be made through the Treasury’s Departmental Report (CAB-18-MIN-0118);

f note that since our initial advice was provided to your office on 4 April 2018, we have
developed our thinking on this issue and now recommend a broader discretion than
identified in earlier options, which could be subsequently clarified through the Ministerial
Directive Letter;

g agree to amend the Bill to introduce discretion for Ministers to relax the mandatory on-
sell condition in respect of applications for consent under the benefit to New Zealand
pathway where the transaction involves overseas persons:

a. taking an indirect or minority direct interest in a company that owns residential land;

b. where they are unlikely to exercise a substantial degree of control over the company
that owns residential land; and

c. on the condition that they will not (or if a company, its relevant individuals with
control will not) occupy any of the relevant residential land.

Agree/disagree.

h note that further guidance on when the discretion may be used could be given at a later
date via a Ministerial Directive Letter to the OIO;

Other issues

i note that the Departmental Report recommends a number of other changes that are
technical in nature;

j note the Departmental Report recommends changes to the standing consent regime in
the Bill to simplify and improve the usability of these for residential land;
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k agree to make standing consents available under the new non-residential use of
residential land and residential uses of residential land incidental to a core business
purpose pathways in order to ensure these pathways are effective, while not changing
the circumstances in which they can be used;

Agree/disagree.

| note that the Departmental Report recommends limiting the information gathering powers
in the Bill in way that differs from the approach outlined in advice provided in T2018/441,
in it recommends limiting the threshold for use of the information gathering powers rather
than the type of information that can be collected;

m agree to amend the information gathering powers in the Bill in response to concerns
raised by the Office of the Privacy Commissioner by limiting the purposes for which
information can be gathered under new section 41 to monitoring compliance with,
investigating conduct that constitutes or may constitute a contravention or an involvement
in a contravention of, and enforce the OIA and the regulations;

Agree/disagree.

n note the Departmental Report does not recommend changes to the exemption making
power [1]

o0 agree to consider this Treasury Report and the attached Departmental Report, and

provide feedback by 10:00am on Monday 9 April 2018.

Agree/disagree.

Thomas Parry
Team Leader, Overseas Investment

Hon Grant Robertson
Minister of Finance

Hon David Parker
Associate Minister of Finance
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Treasury Report: Overseas Investment Amendment Bill - Residential
land - Departmental Report

Purpose of Report

1. The purpose of this Treasury Report is to provide you with a final draft of the Treasury’s
Departmental Report on the Overseas Investment Amendment Bill (Bill). In addition,
we provide advice on an outstanding issue that you may wish to resolve through the
Departmental Report and provide an overview of other non-substantive changes to the
Bill that you may be interested in.

2. Our deadline for finalising the Departmental Report and providing it to the Finance and
Expenditure Committee (the Committee) is Monday 9 April 2018. We would be grateful
for any comments from you in the Departmental Report by early Monday 9 April 2018.
We have been asked to provide an oral presentation on the Departmental Report to the
Committee at 10:00am on Wednesday 11 April 2018.

Analysis

3. The Departmental Report recommends changes to the Bill in line with Cabinet’s
decisions in CAB-18-MIN-0118. It also covers a number of other changes that broadly
fall into the following categories:

¢ Substantive changes not covered by earlier advice, desired in detail below;

e Technical enhancements to sharpen the Bill’s delivery of the Government’s
objectives in line with Cabinet’s decisions in CAB-17-MIN-0489, CBC-17-MIN-0537
and CAB-18-MIN-0118; and

e Purely drafting changes.

4.  We provide explanation below of the changes recommended in the Departmental
Report that you may be interested in but which were not addressed in recent advice to
you.

Indirect and minority interests

5. Through conversations with the OIO, we have identified a further substantive issue that
you may wish to address through the Departmental Report. The issue is explained
below.

Issue

Context and Problem

6. The OIA covers the acquisition of interests (direct and indirect) in companies that own
sensitive land, as well as direct acquisitions of sensitive land. Those interests in
companies that own sensitive land may be small; consent is required:

o for an overseas person to acquire or increase an interest of 25% or more; but also

¢ for acquisitions of smaller interests where the particular investment, however small,
takes the company over the 25% foreign ownership threshold.
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7. Overseas persons seeking to acquire smaller or indirect interests in companies that
own sensitive land will typically apply for consent under the benefit to NZ pathway in
section 16E.

How do mandatory conditions apply in those cases?

8.  Consents (if granted) will be held by the relevant investor, not the company that owns
residential land. Conditions apply to that investor’s consent.

9. The Bill introduces mandatory conditions to attach to benefit to NZ consents related to
residential land. One of the mandatory conditions is a requirement that the relevant
residential land be on-sold within a specified time. The Minister (or OlO, as delegated)
must apply the on-sell condition to all consents except where, for the duration of the
interest:

¢ the residential land is used to construct/extend and operate a long-term
accommodation facility; or

¢ the residential land will not be used for residential dwellings or long-term
accommodation facilities.

10. This means the on-sell condition will be mandatory for certain benefit to NZ consents,
including all consents where the residential land held is used for residential dwellings.

Problem description

11. Summarising the position above: a mandatory requirement to sell all residential land
will apply to certain consents granted to investors in companies that own residential
land, regardless of the size of those investments and whether they are direct or
indirect.

12. To satisfy the on-sell mandatory condition, either a) the company would have to sell all
residential land (which may not be desirable, and which the investor may not be able to
control), or b) the investor would have to sell its interest in the company within a
specified period.

13. This state of affairs may prevent desirable capital investment in New Zealand and have
other unintended and undesirable consequences. Possible other consequences relate
to New Zealand’s image overseas and preventing normal commercial activity to
continue when the activity will not affect the residential housing market.

14. Examples of normal commercial activity that does not affect the residential housing
market that may not be able to take place under the Bill as drafted are:

e g lll company taking over a [l listed company, where the [ listed
company had an indirect interest in a company that owned residential land in NZ.
The NZ interest may be a negligible portion of the international takeover. This
upstream change of control, if consented under the benefit to NZ pathway, would
likely trigger the on-sell requirement requiring disposal of all residential land in NZ or
else disposal of the [1] company’s interest in the company owning
residential land in NZ; and

¢ alisted company that owns residential land in NZ and is 24% foreign owned, where
a share transfer results in further 2% foreign ownership. The acquirer of the 2%
interest would need consent, possibly triggering the on-sell requirement, despite that
the acquirer would have a minor interest in the company and would be unable to
compel the company to sell all residential land. If the residential land wasn’t sold,
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the 2% interest-holder would need to dispose of its shareholding. In this scenario,
the on-sell requirement may disrupt the ordinary transfer of shares and discourage
or even prevent direct foreign investment.

Options

15. Below we consider options to give the Minister/OlO discretion to waive the on-sell
condition for consents granted under the benefit to NZ pathway, to fix the issue raised
above. To be clear, the discretion would only apply to benefit to NZ consents over
residential land and the specific on-sell condition for those consents.

16. We had previously considered options for two reasonably narrow grounds for
discretion. We have developed our thinking on this issue, taking into account agency
feedback, and now recommend a broader discretion than identified in earlier options,
which could be subsequently clarified through the Ministerial Directive Letter.

Option 1 — status quo

17. The status quo in the Bill may risk undermining international investment in New
Zealand companies, plus the other concerns identified above.

Option 2 — wider discretion (preferred option)

18. Option 2 is a wider discretion for the Minister/OIO to waive the on-sell condition for
consents granted under the benefit to NZ pathway. Limits to the discretion would
include:

a The Minister/OIO could only exercise discretion to make the on-sell requirement
non-mandatory where the investor applying for consent:

i is taking an indirect or minority direct interest in a company that owns
residential land;

i is unlikely to exercise a substantial degree of control over the company that
owns residential land; and

i will not occupy any of the relevant residential land. If the investor is a
company, disposal of the investment would be required if relevant individuals
with control of the investor occupied the land.

b Further guidance on when the discretion may be used could be given at a later date
via a Ministerial Directive Letter to the OIO, if the Minister so wished.

Option 3 — narrow discretion

19. Option 3 is the same as option 2 but with the Minister/OIQO’s discretion further narrowed
to only be available in “exceptional circumstances”.

20. Officials do not favour option 3 because the scenarios described in the problem
description above are unlikely to be “exceptional”, and so this limitation would prevent
discretion in many such scenarios. These scenarios are reasonably normal
commercial activities but are unlikely to affect the residential housing market or engage
the objectives of the Bill.

Additional work to define terms and ensure the intended level of discretion is implemented

21.  We will work with PCO to ensure the approved option is implemented as intended and
offers no more discretion than intended, or possible avenues for avoidance.
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22.

The definitions of “direct” and “indirect” interests will be given particular focus. Those
terms will be important to the availability of discretion and investors may try to use their
definitions to avoid the intention of the OIA (e.g. by structuring companies in an attempt
to achieve an indirect rather than direct interest). We will continue to think about
options for these definitions, and take into account definitions and mechanisms in
similar legislative regimes.

Standing consents

23.

24.

There are a number of changes proposed through the Departmental Report to the
standing consents regime established through clause 14 of the Bill. These are as
follows:

¢ Drafting changes to separate standing consents available under the increased
housing on residential land pathway from standing consents available under the
commitment to reside in New Zealand pathway — these operate in different ways
and separating them is intended to simplify the provisions.

e Amendments to clarify that Ministers can amend and revoke standing consents after
they have been issued to ensure that the rights to purchase residential land under
standing consents are not abused.

e Amendments to clarify the circumstances in which standing consents under the
increased housing on residential land pathway are available to better reflect earlier
advice and decisions by Ministers that these be available for developers that have
the required skills and experience to complete residential developments.

¢ Amendments to clarify that standing consents under the commitment to reside in
New Zealand pathway are available in all circumstances in which normal consents
are available under that pathway. This would extend the availability of standing
consents available under this pathway to residential land that is already sensitive
land under the OIA (provided the investor test is met), in addition to residential land.
This is consistent with Cabinet’s decision to make commitment to reside in New
Zealand consents available for these types of land (CBC-17-MIN-0537).

In addition, we have proposed that standing consents are made available under the
new pathways agreed by Cabinet for non-residential uses of residential land and
residential uses of residential land that are incidental to core business purposes (CAB-
18-MIN-0118). This would not change the circumstances in which those new pathways
could be used, or the basis for obtaining consent. However, they would improve the
operability of those pathways by allowing investors to seek consent in advance and
make unconditional offers on residential land.

Information gathering

25.

26.

27.

In our Treasury Report on 2 March 2018 (T2018/441), we recommended changes to
the new information gathering powers granted to the OIO in the Bill (clause 24) in
response to concerns raised by the Office of the Privacy Commissioner that the new
powers were too broad.

Specifically, we recommended amending the Bill provisions on information gathering
powers by providing specificity of the types or nature of the information the OIO could
collect and clarify information sharing powers.

As a result of subsequent discussions with the Parliamentary Counsel Office and the
OIlO, we have come to the view that there are risks of narrowing the information
gathering powers in the Bill too far. Narrowing the type of the information that can be
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28.

(1]

29.

30.

gathered too far could make the power less enduring over time and risks the OIO’s
ability to effectively enforce the OIA.

We now recommend changing the threshold for requiring information, rather than the
type or nature of the information that could be collected. This would be achieved by
amending section 41(1) so that the OIO can require persons to provide information only
for the purposes of monitoring compliance with, investigating conduct that constitutes
or may constitute a contravention or an involvement in a contravention of, and enforce
the OIA and the regulations. This is in contrast with the Bill, which allows information
gathering for the purposes of “administering or enforcing” the OIA generally.

(1]

Your comments on T2018/587 indicated that you were keen to discuss this with MFAT.
As a result, we have not recommended changes to the exemption making powers in
the Bill in the Departmental Report.
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