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File Number: SH-4-6-15 

Action Sought 

 Action Sought Deadline 

Minister of Finance  
(Hon Grant Robertson) 

For information.   

Associate Minister of Finance  
(Hon David Parker) 

Agree that the non-occupation 
requirement for units owned by an 
overseas person under the 
increased housing path be extended 
to other overseas persons through a 
general anti-avoidance provision. 

By Monday 14 May to allow 
the relevant provisions to be 
reflected in the RT version of 
the Bill due to be provided to 
the Finance and Expenditure 
Committee on 14 May.  

Contact for Telephone Discussion (if required) 

Name Position Telephone 1st Contact 

Ryan Walsh Senior Analyst, Overseas 
Investment 

n/a 
(mob) 

 

Thomas Parry Team Leader, Overseas 
Investment  

  

Actions for the Minister’s Office Staff (if required) 

Return the signed report to Treasury. 

 

Note any 
feedback on 
the quality of 
the report 

 

 

Enclosure: No 

[6]

[6] [[6]
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Treasury Report: Treasury Report: Overseas Investment Amendment 
Bill - non-occupation of apartments: additional 
design details 

Advice (Legally Privileged) 

We seek further advice from you on how to implement Cabinet’s decision to prevent 
overseas persons and “associates” of overseas persons from occupying units in large 
apartment developments purchased from developers that hold an exemption certificate. 

Background 

On Monday 7 May 2018 we provided you with a Treasury Report (T2018/1263) 
recommending that the requirement that overseas persons (OPs) and their “associates” not 
be allowed to occupy units wherever non-occupation is a condition of receiving consent to 
acquire a dwelling.  

On Tuesday 8 May you decided that you preferred an approach that extended the non-
occupation requirement on a bright-line basis to second-degree relatives of the dwelling’s 
owner (for example, sons, daughters, aunts, uncles and spouses). We understand, following 
discussions with your office, that this was informed by the fact that the “associates” rules in 
the Overseas Investment Act (the Act) can be difficult to enforce.  

We have subsequently been advised by the Ministry of Justice (MoJ) that:  

• a bright-line ban on occupation that extended to the OP’s relatives would likely limit the 
right to be free from discrimination on the grounds of family status (in section 19 of the 
New Zealand Bill of Rights Act 1990);  

• not extending the proposed ban to other friends and associates (in the general context, 
as opposed to the technical definition in the Act) may also be problematic from a 
discrimination law and broader enforcement perspective; and 

• that the creation of additional consent pathways for the relatives of overseas persons to 
occupy such a unit could overcome some of MoJ’s concerns, however we do not 
consider that this would be a desirable because it would be legislatively complex. It 
would also not be possible before the RT version of the Bill is due to be provided to the 
Finance and Expenditure Committee (FEC) on Monday 14 May 2018.   

Advice 

We understand that your overall objective is that you would like the Bill to be amended to 
include a provision that: 

• restricts people related to an OP that owns a dwelling and is not allowed to reside in it 
from residing in it themselves on terms that make them the effective beneficial owner of 
that dwelling (for example, on a rent free basis), because this would undermine the 
screening regime; and 

• is easier to enforce than the existing “associates” test, given the Overseas Investment 
Office’s (OIO’s) need, under this test, to typically prove the OP’s intent to circumvent 
the regime at the time that the dwelling was acquired – a high legal threshold.  

We have considered two options that could achieve these objectives.  
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Option 1: A bright-line occupation ban for second-degree relatives of the owner of a dwelling  

This is the possible approach that was communicated to us by your office. Under this option 
second-degree relatives of the overseas person that received consent to own but not live in a 
dwelling would also not be allowed to reside in the dwelling. This would replace the existing 
“associates” test in the Bill.   

Second-degree relatives could be defined in a similar way to that used in the Income Tax 
Act. That is: 

• being within the second degree of blood relationship to the other: 

• being in a marriage, civil union, or de facto relationship with the other: 

• being in a marriage, civil union, or de facto relationship with a person who is within the 
second degree of blood relationship to the other: 

• being adopted as a child of the other or as a child of a person who is within the first 
degree of relationship to the other: 

• being the trustee of a trust under which a relative has benefited or is eligible to benefit. 

A provision drafted in line with this option would be easier to enforce than the existing 
“associates” rules. The OIO would only need to prove that the occupant of the property was a 
second-degree relative of the OP that owned the dwelling, a lower threshold than the 
requirement to prove intent as part of the “associates” definition. It would also be simple for 
OPs to understand and comply with the law.  
However, this option does have a number of risks. In particular that: 

• it would likely constitute unjustified discrimination on the grounds of family status; and 

• it would not address possible circumvention of the regime by the OP’s friends or other 
acquaintances.  

While such risks could potentially be addressed through the inclusion of additional exemption 
provisions and consent pathways this would be legislatively complex and would not be 
possible to complete before the RT version of the Bill is presented to the FEC.  

Consequently, we do not support this option.  

Option 2: A general anti-avoidance rule targeted at inappropriate beneficial ownership of 
residential land by overseas persons (recommended) 

As an alternative to a bright-line ban on occupation by second-degree relative of the 
dwelling’s owners, the Bill could instead be amended to include a more general anti-
avoidance provision to replace the existing “associates” test in respect of enforcing non-
occupation requirements imposed as a condition of receiving consent.   

Such a provision would be less likely to result in unjustified discrimination by preventing any 
overseas person from occupying a dwelling where consent to own that dwelling is subject to 
a condition that it not be occupied by the owner unless: 

• the occupant of the property had received consent from the OIO to reside there; 
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• the relevant residential land was being occupied under a lease (or other legal 
arrangement) on arms’ length terms; and 

• the occupant had no beneficial interest or entitlement to the dwelling (that is, an 
ownership interest, such as under a trust) or any proceeds of the dwelling (for example, 
had their rent repaid back to them).  

A general anti-avoidance rule as described above would have a number of advantages over 
the existing limit on occupation by “associates” in respect of dwellings where non-occupation 
is a condition of the purchase consent. It would: 

• be easier for OPs to understand and comply with the law (though not as easy as under 
Option 1); and 

• be easier for the OIO to enforce the law.  

o Rather than being required to prove the OP’s intent at the time of acquiring the 
dwelling, to demonstrate that the conditions of consent had been breached the 
OIO would only need to prove that:  

 the occupant of the property was an OP that did not have consent to reside 
there; 

 the occupancy was not on arm’s length terms; and/or  

 the occupant had a beneficial interest or entitlement to the dwelling or its 
proceeds. 

We acknowledge that this is a more difficult threshold to meet than would exist under  
Option 1. However, by not discriminating on the grounds of family status it would also 
prevent friends and other people close to the OP from residing in the unit inappropriately and 
therefore more effectively narrow the options available to OPs to avoid the regime (in line 
with your overarching objective).   

For these reasons, Option 2 is our recommended approach.  

Additional Information 

Adopting either recommendation would not alter the application of the “associates” test in 
other parts of the Overseas Investment Act (that is, those parts not explicitly linked to the 
enforcement of the “non-occupation” consent conditions). The “associates” test remains 
appropriate in these other circumstances because the range of potential ways that an OP 
may try to circumvent the regime are wider and a more bright-line test could therefore 
facilitate increased circumvention of the Act. 

We have not consulted on this Report with the OIO in the time available.  We will work with 
the OIO on further details and legislative drafting to implement your chosen option.   
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Recommended Action 

We recommend that you: 

a note that we understand you would like the Bill to be amended to include a provision that: 

a. restricts people related to an OP that owns a dwelling and is not allowed to 
reside in it from residing in it themselves; and 

b. replaces the existing “associates” rule in respect of enforcing non-occupation 
conditions given the high legal threshold that must be met under that test.  

b note that an approach that specifically prevented second-degree relatives of an OP that 
received consent to own but not live in a dwelling from similarly residing in that dwelling 
on the basis of their family status could give rise to unjustified discrimination (optional 
recommendation C, below); and 

c EITHER: agree that the Bill include a bright-line ban on second-degree relatives (that are 
also overseas persons) of the owner of a dwelling where non-occupation of the dwelling 
is a condition of that person’s consent (not-recommended).  

Agreed/Not Agreed. 

d OR: agree that the Bill include a more general anti-avoidance provision that prevented all 
overseas persons from occupying a dwelling where the owner of that dwelling is subject 
to a non-occupation requirement as a condition of their consent unless: 

i. the relevant residential land is being occupied under a lease (or other contractual 
arrangement) on arms’ length terms; and 

ii. the occupant has no beneficial interest or entitlement to the dwelling or any 
proceeds of the dwelling (recommended). 

Agreed/Not Agreed. 

e Note that we have not consulted on this Report with the OIO in the time available.  We 
will work with the OIO on further details and legislative drafting to implement your chosen 
option.   

 
 
 
 
 
Thomas Parry 
Team Leader, Overseas Investment  
 
 
 
 
 
 
Hon David Parker 
Associate Minister for Finance 
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