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Treasury:3990186v5 

Treasury Report:  Treasury Report: Overseas Investment: Further 
information on regulation making powers and special 
land provisions 

Date: 31 July 2018 Report No: T2018/2131 

File Number: IM-5-1-1 

Action Sought 

 Action Sought Deadline 

Minister of Finance  
(Hon Grant Robertson) 

Note this report. N/A  

Associate Minister of Finance  
(Hon David Parker) 

Agree to amend the proposed exemption 
making powers in the Bill to clarify that the 
purpose for which the Minister can grant or 
recommend exemptions is either: not to 
undermine the policy of the Act but rather to 
provide minor exemptions; or to allow 
exemptions to be granted in respect of 
specific matters already agreed to by Cabinet.  

Note additional advice on section 61(1)(c)(iii) 
of the Bill which deals with the non-price 
terms of offers of seabed, foreshore, riverbed 
and lakebed (special land) to the Crown, and 
agree to modify 61(1)(c)(iii) as proposed in 
the SOP (which while confirms that terms and 
conditions can be more favourable to the 
Crown if the offeror so chooses). 

By 2pm 31 July 
2018. 
If amendments were 
desired, these would 
need to be finalised 
by 31 July 2018.  

Contact for Telephone Discussion (if required) 

Name Position Telephone 1st Contact 

Robbie Taylor Senior Analyst, 
International 

N/A 

(mob) 

 

Dasha Leonova Manager, International and 
Financial Market 

 

Actions for the Minister’s Office Staff (if required) 

Return the signed report to Treasury. 

[6]
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Note any 
feedback on 
the quality of 
the report 

 

 

Enclosure: No 
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Treasury Report: Treasury Report: Overseas Investment: Further 
information on regulation making powers and 
special land provisions 

Executive Summary 

This report provides you with additional advice regarding three specific issues, being: 

a the scope of the proposed class and individual exemption making powers in sections 
61B to 61D of the Overseas Investment Amendment Bill (the Bill), following advice 
provided on Friday 27 July 2018 (T2018/1838) and in person on Monday 30 July 2018, 
where you indicated a desire to narrow the scope of those powers; and 

b new section 61(1)(c)(iii) of the Bill, which deals with the non-price terms of offers of 
seabed, foreshore, riverbed and lakebed (special land) to the Crown. This advice is in 
response to report T2018/1941 that sought agreement to lodge a technical 
Supplementary Order Paper (SOP) containing technical amendments to the Bill. 

c a further technical drafting issue relating to transitional provisions for screening forestry 
rights and other profits à prendre. 

Officials do not support narrowing the scope of proposed class and individual exemption 
making powers in sections 61B to 61D, however understand that you desire that the 
exemption making powers be narrowed and this is reflected in the recommendations. 

As per our earlier advice, officials do recommend that you make technical changes to new 
section 61(1)(c)(iii) of the Bill through the SOP.  These relate to non-price terms and 
conditions associated with offers to the Crown of special land.  This would still allow for an 
offeror to voluntarily offer land back to the Crown at below market rates. 

We also recommend you agree to the transitional provisions for screening forestry rights and 
other profits à prendre.  

Any changes will need to be addressed through further changes to the technical SOP 
contained in T2018/1941. This SOP needs to be lodged by Parliamentary Counsel Office 
with the with the Office of the Clerk of the House today as the Committee of the whole House 
stage is scheduled for tomorrow, 1 August.  

Recommended Action 

We recommend that you: 
 

a agree to amend the proposed Supplementary Order Paper to the Overseas Investment 
Amendment Bill to clarify that the scope of the exemption making powers in sections 
61B to 61D may be exercised to: 

a. provide flexibility where compliance with the Act is impractical, inefficient, or 
unduly burdensome but where the policy of the Act can still be achieved through 
the terms and conditions of the exemption;  

b. allow for other exemptions that are minor or technical; or 
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c. allow for exemptions that relate to any of the following matters (where Cabinet 
has already agreed to exemptions): 

i. interests in land to be used for diplomatic or consular purposes: 
ii. persons registered as a charitable entity under the Charities Act 2005: 
iii. minor increases in ultimate ownership and control by overseas persons if 

consent has already been granted for those overseas persons to own or 
control sensitive assets: 

iv. security arrangements that are entered into in the ordinary course of 
business: 

v. relationship property as defined in section 8 of the Property (Relationships) 
Act 1976: 

vi. interests in land acquired for the purpose of providing network utility 
services. 

 
Agree / disagree 

 
b note that amending the proposed exemption making power in the way outlined in 

recommendation a is consistent with Cabinet’s decision to “clarify the breadth of the 
power to make class and individual exemptions by including legislative guidance in the 
regulation-making power on the sorts of exemptions and that could be granted and 
reasons for which exemptions could be granted” (CAB-18-MIN-0118) and therefore 
these amendments can be made without returning to Cabinet for additional policy 
authority.  

 
c note that amending the proposed exemption power in the way outlined in 

recommendation a would 
 

 (Legally 
privileged).  

 
d note in your comments on T2018/1941 you sought clarification of proposed changes to 

the power to make regulations for what must be done to make an offer of foreshore, 
seabed, riverbed or lakebed to the Crown under section 61(1)(c)(iii); 

 
 
e note that section 61(1)(c)(ii) deals with the maximum price of an offer of foreshore, 

seabed, riverbed or lakebed to the Crown, and would allow for an offeror to voluntarily 
offer land back to the Crown at below market rates. 

 
f note that section 61(1)(c)(iii) deals with the non-price terms and conditions of an offer 

of foreshore, seabed, riverbed or lakebed to the Crown. 
 
g agree replace the wording of new section 61(1)(c)(iii) in the Bill to better align with the 

current wording in the Act while confirming that the non-price terms and conditions can 
be more favourable to the Crown if the offeror so chooses. 

 
Agree / disagree 

 
h Note that a further technical issue has surfaced about the transition to screening 

forestry rights and other profits à prendre where the 1,000 hectare annual accumulation 
test (for forestry rights) and 5 hectare aggregation rule (for other profits à prendre) are 
relevant. 

 
i Agree to a new transitional provision so that, for the purpose of the 1,000 hectares per 

year accumulation rule for forestry rights, any forestry rights acquired as a result of 
transactions entered into prior to commencement are not counted. 

[5]



T2018/2131 : Treasury Report: Overseas Investment: Further information on regulation making powers and special land 
provisions Page 5 

 
Agree / disagree 

 
j Agree to a new transitional provision so that, for the purpose of the 5 hectare 

aggregation rule for non-forestry rights profits à prendre, all current holdings of profits à 
prendre are counted (including profits à prendre acquired as the result of transactions 
entered into prior to commencement).    

 
Agree / disagree 

 
 
 
 
 
 
Dasha Leonova 
Manager, International and Financial Markets 
 
 
 
 
 
Hon David Parker 
Associate Minister for Finance 
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Treasury Report: Treasury Report: Overseas Investment: Further 
information on regulation making powers and 
special land provisions 

Purpose of Report 

2. We recently provided you with two pieces of advice: 

a Draft LEG Paper: Overseas Investment Amendment Bill Regulations 
(T2018/1838 refers). This paper sought your feedback on the draft Cabinet Paper 
Overseas Investment Act Regulations 2018 which contained updated regulations 
to support Overseas Investment Amendment Bill (the Bill). It also contained 
advice on the scope of the exemption making powers. 

b Overseas Investment Bill Supplementary Order Paper: Minor Technical 
Amendments (technical SOP) (T2018/1941 refers). This paper sought agreement 
to lodge a SOP containing technical amendments to the Bill. 

3. In response to this advice and subsequent discussions with Treasury officials, you 
have: 

a requested that the scope of the exemption making powers in sections 61B to 61D 
of the Bill (relating to T2018/1838) be narrowed; and 

b sought additional information on new section 61(1)(c)(iii), which deals with the 
non-price terms of offers of seabed, foreshore, riverbed and lakebed (special 
land) to the Crown (relating to T2018/1941). 

4. This report contains further advice on these two matters. 

5. A further technical drafting issue has surfaced regarding the transition to screening 
forestry rights and other profits à prendre. This report also seeks agreement to insert 
transitional provisions into the Bill to rectify this issue.  

Section A: scope of the exemption making powers in new sections 61B to 61D 
in the Bill 

Background 

6. In your comments on T2018/1838, you disagreed with officials’ recommendation to 
maintain the proposed exemption making power in the Bill (that is, the powers to make 
class and individual exemptions as drafted in sections 61B to 61D of the Bill). Officials’ 
recommendation to maintain the powers in the Bill 

and earlier analysis completed during the Bill’s preparation. 

7. In a subsequent meeting on 30 July 2018, you requested that the exemption making 
power be narrowed to state that the purpose of the Minister’s power to recommend or 
grant exemptions is to allow for exemptions that: 

a provide flexibility where compliance with the Act is impractical, inefficient, or 
unduly burdensome but where the policy of the Act can still be achieved through 
the terms and conditions of the exemption;  

[5]
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b allow for other exemptions that are minor or technical; or 
c allow for exemptions that relate to any of the following matters (where Cabinet 

has already agreed to exemptions): 
i. interests in land to be used for diplomatic or consular purposes: 
ii. persons registered as a charitable entity under the Charities Act 2005: 
iii. minor increases in ultimate ownership and control by overseas persons if 

consent has already been granted for those overseas persons to own or 
control sensitive assets: 

iv. security arrangements that are entered into in the ordinary course of 
business: 

v. relationship property as defined in section 8 of the Property (Relationships) 
Act 1976: 

vi. interests in land acquired for the purpose of providing network utility 
services. 

8. The Bill would state that the exemption making powers are expressly for those 
purpose.  It is not necessary or desirable to state that regulations cannot undermine the 
purpose of the Act, because – given the blunt purpose statement in the Act - that could 
mean that the exemptions agreed by Cabinet, in the list in paragraph (c) above, could 
not be made.  Instead the limitations on the exemption making powers currently in the 
Bill would remain in place and fetter the power to make exemptions on matters listed in 
paragraph (c). 

9. You requested that this change be made through the SOP. 
Analysis (contains legal advice) 

10. We do not support amending the Bill to narrow the exemption-making power in the way 
outlined above.  The Act as amended will capture a broad range of transactions in 
order to prevent opportunities for avoidance and close any possible loopholes.  This 
creates a stronger need to allow exemptions to be granted to manage the higher risk of 
unintended consequences and of imposing requirements in cases where compliance 
would be impractical, inefficient, or unduly burdensome. 

11. As indicated in our previous advice, we consider that the current drafting strikes an 
appropriate balance between the need to limit the executives’ ability to make 
exemptions without changing the primary legislation, with the need to provide flexibility 
to create exemptions. As such, we judge that the changes you are seeking will present 
a number of clear risks to the efficient operation of New Zealand’s foreign investment 
screening regime. Four key risks are discussed below. 

a While officials have endeavoured to identify situations where exemptions may be 
required and desirable during the policy development process, it is not possible to 
say with high confidence what additional exemptions may be desirable in the 
future. The proposed clarification you are seeking will increase the risk that any 
such future exemptions cannot be made by you or any other Minister as 
regulations. 

b The exemption making power is also used by Ministers (or the Overseas 
Investment Office under delegation) to grant individual exemptions for particular 
transactions or persons. These situations arise where the consent provisions in 
the Act are triggered and a class exemption is not available, but there is no 
compelling policy reason to require consent. It is possible that the Bill will 
increase the need for such exemptions and while the proposed new drafting 
would still allow individual exemptions for minor or technical matters, there 
remains a risk that some situations could arise where an exemption could no 
longer be granted and therefore consent would be required. This is particularly 
problematic for transactions where, for example, it can be difficult to show a 
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substantial and identifiable benefit (such as for a small increase in 
shareholdings).  This inability to grant some exemptions also risks increasing 
avoidance behaviour and costs of processing exemptions. 

c Narrowing the exemption making power risks removing your ability to modify 
existing regulations (other than for technical drafting improvements) in response 
to changed circumstances.    

d Emphasising the intended limits of the exemption making power in the way you 
desire is likely to increase the scrutiny of any exemption regulations that are 
considered necessary to promote the efficient and effective operation of the 
regime, and that fall outside of the listed matters in paragraph 6(c) above.1 

Process 
12. Cabinet has provided policy authority to “clarify the breadth of the power to make class 

and individual exemptions by including legislative guidance in the regulation-making 
power on the sorts of exemptions and that could be granted and reasons for which 
exemptions could be granted” (CAB-18-MIN-0118). We judge that your desired 
amendments are consistent with this decision and therefore can be made without 
returning to Cabinet for additional policy authority. 

13. Consequently, if you decide to proceed with this clarification (and agree to 
‘recommendation a’), will require confirmation of this by later today – Tuesday 31 July 
2018. This is necessary because the SOP is due to be lodges in the House today, 
Tuesday 31 July 2018 (process discussed further in the ‘Next Steps’ section of this 
report). 

Section B: new section 61(1)(c)(iii) - non-price terms of offers of special land to 
the Crown 

Background on 61(1)(c) – special land provisions 

14. Section 61(1)(c) deals with the regulations for providing an offer of foreshore, seabed, 
riverbed or lakebed (collectively referred to as “special land”) to the Crown. In our 
previous advice to you we noted that the Overseas Investment Office has raised 
concerns that the current processes in these regulations are inefficient and difficult to 
administer, and that they want a review of these regulations completed either as part of 
phase 2 or separately in advance (T2018/1191 refers). The Treasury agrees that there 
are problems with the special land regulations and considers it could be looked at as 
part of the next phase of reform.  

15. The Bill includes several changes to section 61(c) that will better prepare for any future 
review and possible amendment of these regulations in the future. The SOP would only 
modify one of those changes. 

16. T2018/1941 sought agreement to use the SOP to replace new section 61(1)(c)(iii) in 
the Bill to be more closely aligned with the existing language in the Overseas 
Investment Act (the Act). Section 61(1)(c)(iii) specifically deals with the non-price terms 
and conditions of these offers (as price terms and conditions are dealt with in section 
61(1)(c)(ii)).  The language used in section 61(c)(ii), which deals with the price terms 
and conditions associated with special land offers, remain as per the Bill as reported by 
the Finance and Expenditure Committee.  This language aims to clarify this provision, 

                                                
1 Our advice, prepared in the short time available, is that the changes would not materially affect the 
risks of making the currently proposed exemptions that Cabinet has already agreed to.   
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without restricting the ability for an offeror to voluntarily offer land back to the Crown at 
below market rates.   

The current wording of section 61(1)(c)(iii) 

17. The current wording of this section of the Act states that regulations can be made to set 
requirements for making an offer of special land to the Crown, including: 

“(iii) on what terms and conditions the land must be offered to the Crown, with the 
purpose of ensuring it is offered on terms and conditions equivalent to those 
offered to the overseas person” 

18. There are two issues associated with provision: 

a The meaning of “equivalence” is not clear in respect of non-price terms where the 
special land offered to the Crown may only be a small part of the total land being 
offered to the overseas person.  The subject matter of the two offers is different 
and there will be terms of the offer of the large parcel to the overseas person that 
are not relevant to an offer of the special land only to the Crown. 

b The current drafting suggests that the terms of the offer must strictly meet the 
requirements of the regulations, and could therefore not be more generous to the 
Crown.  The regulations could set requirements that allow the offer to be more 
generous to the Crown if the person chooses but, as all of section 61(c) is 
already being amended, we recommend it is better to put the matter beyond 
doubt in the regulation-making power itself.     

19. These two issues are addressed through proposed changes to the Act contained in the 
technical SOP. 

Technical SOP – proposed changes 

20. The technical SOP proposes to change 61(1)(c)(iii) to state regulations can be made to 
set requirements for making an offer of special land to the Crown, including: 

“(iii) requirements about the non-price terms and conditions on which the land must 
be offered, with the purpose of ensuring that it is offered to the Crown on terms 
and conditions that are equivalent those offered to the overseas person– 

a. to the extent that the offer to the Crown is equivalent to the offer made to 
the overseas person, and  

b. subject to the person making the offer choosing to make the terms and 
conditions more favourable to the Crown.” (emphasis added) 

21. The wording proposed in (a) recognises that the special land being offered to the 
Crown may only be a small part of the total land being offered to the overseas person 

22. The wording proposed in (b) confirms beyond any doubt that the person making the 
offer can offer the Crown more favourable terms and conditions (if it wishes to). 

23. For completeness, the drafting provided to the Finance and Expenditure Committee 
sought to expand the provision to simply state “on what terms and conditions the land 
must be offered”.  The Committee considered this was too broad.  In any case, section 
61(a)(c)(iii) only deals with non-price terms and conditions, which the propose drafting 
makes clearer, as shown by the underlined text above.  
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Price terms and conditions - 61(1)(c)(ii) 

24. The price terms and conditions associated with special land offers are dealt with under 
a different provision - section 61(1)(c)(ii).  The Bill would enhance the current wording 
in the Act. 

25. The Act states: 

“at what price the land must be offered, and a valuation procedure for fixing that price” 

26. The Bill would modify that provision to state: 

“the maximum price at which the land may be offered, and a valuation procedure for 
fixing that maximum price” (emphasis added) 

27. This change also clarifies and emphasises that the offeror can voluntarily offer land 
back to the Crown at below market rates and for less than the maximum price 
stipulated in regulation.  For example, the special land could be offered for nil or 
nominal consideration, as many applicants for consent currently choose to do. 

28. Finally, the Bill makes other enhancements to the regulation making power in section 
61(1)(c)-(ca) to provide future flexibility to change the special land offer regulations (if 
the Government decides to do so).  In particular, it will now be clear the regulations 
could require the person making the offer to meet some of the Crown’s costs of 
accepting an offer, such as surveying and conveyancing costs (new section 
61(1)(c)(v)). 

Section C: transitional provisions for screening forestry rights and other profits 
à prendre 

29. A further technical drafting issue has surfaced regarding the transition to screening 
forestry rights and other profits à prendre.  The Bill is clear that only transactions 
entered into after commencement could trigger the need for consent.  The technical 
issue arises where the 1,000 hectare annual accumulation test (for forestry rights) and 
5 hectare aggregation rule (for other profits à prendre) are relevant. 

30. For forestry rights, consent is only needed if the acquisition will take the total holdings 
by the overseas person (and related parties) over 1,000 hectares for that calendar 
year.  An overseas person may have entered into transactions prior to commencement, 
and could either have acquired the forestry rights earlier in 2018 or will acquire them 
(i.e. take title) post-commencement.  To be best give effect to previous policy 
decisions, we recommend that, for the purpose of the 1,000 hectares per year 
accumulation rule, any forestry rights acquired as a result of transactions entered into 
prior to commencement are not counted.    

31. The situation is different for non-forestry profits à prendre.  Consent is only needed if 
the acquisition will take the total holdings by the overseas person (and related parties) 
over 5 hectares of adjoining profit areas.  The policy of the screening non-forestry 
profits à prendre is focussed on preventing avoidance form the OIA consent 
provisions.  The 5 hectare rule is also an aggregation rule over time, not an annual 
accumulation rule as for forestry rights.  In the context, we recommend that all current 
holdings of profits à prendre be counted for the purposes of the 5 hectare aggregation 
rule.  This means counting profits acquired as the result of transactions entered into 
prior to commencement.  This is not retrospective, as consent is still only required for 
transactions entered after commencement (the result of which is to take the holdings of 
the overseas investor (and related parties) over the 5 hectare threshold). 
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Next Steps 

32. Any changes to the approach on the regulation-making power will require 
Parliamentary Counsel Office (PCO) to amend the technical SOP (an earlier draft was 
provided to you on Friday 27 July T2018/1941 refers).  

33. This SOP will be lodged by PCO with the Office of the Clerk of the House, ahead of the 
Committee of the whole House stage for the Bill. This is currently scheduled to 
commence on Wednesday 1 August, and the SOP should ideally be lodged at least 
twenty-four hours in advance – that is, today. PCO has therefore started to draft up the 
required changes to the technical SOP (should you make decisions).  

34. We therefore require your decisions on this report today, we will then provide a follow 
up report with the updated technical SOP for approval to lodge by close of business 
today.  
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