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Phase 2 Reserve Bank Review – Responses to 
Questions for Submission  

 

Are the Reserve Bank’s existing high-level financial policy objectives 
still appropriate and fit for the future? (Chapter 2) 

 
We submit that: 

• Soundness or stability and efficiency are complementary objectives and remain 
appropriate as ‘first-tier’ purposes.  We query whether there is a material difference 
between ‘soundness’ and ‘stability’, but agree with the comments in the Phase 2 
Report that stability is now the more common term internationally and arguably is 
more consistent with aspects of modern prudential frameworks. 

• There should be second-tier objectives (e.g. competition, consumer protection), 
including to improve coordination with other laws and agencies – FMCA/FMA for 
capital market conduct and development, CCCF Act/Commerce Commission for 
lending market (i.e. a “triple peaks model”); and the Commerce Act/Commerce 
Commission for competition policy.  This sort of framework has been employed 
successfully in other laws, such as the FMCA. 

 

Who does the Reserve Bank regulate and how should the regulatory 
perimeter be set? (Chapter 3)? 

 
In this section, we respond to questions about the appropriate regulatory perimeter for 
prudential regulation by the Reserve Bank – in particular as to whether wholesale-funded 
non-bank lending institutions (NBLIs) should come within that perimeter. 

In doing so, we have responded to the analysis set out in Chapter 3 and other relevant 
parts of the Phase 2 Report1 and in the associated Background Paper.2  We have also made 
some reference to the previous discussion papers produced by the Reserve Bank in relation 
to the regulatory perimeter for non-bank deposit-takers (NBDTs).3  Because there is some 
ambiguity about what is being proposed in Chapter 3 of the Phase 2 Report, we have set 
out our understanding of it in Appendix 1.   

We use the term NBLIs to refer to non-bank lenders which are wholesale-funded and 
therefore currently outside the regulatory perimeter for direct prudential supervision by the 

                                            

1  The Treasury and Reserve Bank Safeguarding the Future of our Financial System: The Role of the 
Reserve Bank and How it should be Governed (November 2018) (“Phase 2 Report”). 

2  The Treasury and Reserve Bank Safeguarding the Future of our Financial System: Background Paper 
1: Who does the Reserve Bank Regulate and how should the regulatory perimeter be set (November 
2018) (“Background Paper”). 

3  Reserve Bank “Consultation Document: Review of the Prudential Regime for Non-Bank Deposit 
Takers” (April 2013) (“2013 Consultation Document”); report-back on this consultation in 
Reserve Bank Report for the Minister of Finance on the Operation of the Prudential Regime for Non-
Bank Deposit Takers (September 2013) (“2013 Report-Back”) (together, “2013 White Paper”). 
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Reserve Bank, and NBDTs to refer to those non-bank lenders which accept retail deposits 
and therefore are licensed and supervised under the Non-Bank Deposit Takers Act 2013. 

   

3.  What are your views on the costs and benefits of moving from the 
current perimeter to an ADI (authorised deposit-taking institution) type 
of framework? Based on your views, is this an issue worth pursuing? 

 
We have focused in this submission on the question of whether wholesale-funded NBLIs 
should be brought within the regulatory perimeter of prudential supervision.   

We submit that the proposal to substantially broaden the perimeter to include wholesale-
funded NBLIs (or to create a designation power to do so in future) would not pass the 
policy tests set out in the Phase 2 Report and Background Paper.  We think the question of 
optimal regulation of the financial and credit intermediation system is “an issue worth 
pursuing”, but is not best addressed by changing the perimeter of a regulatory regime 
predicated on and designed for deposit-taking. 

Our reasons for the above are briefly summarised below and are set out more fully in the 
remainder of this submission. 

• New Zealand’s current regulatory perimeter conforms to international 
norms:  The suggestions in the consultation that wholesale-funded entities are 
within the ADI regulatory framework, and that New Zealand differs from other 
jurisdictions in having a regulatory perimeter based on deposit-taking, are not 
correct.  The regulatory perimeter for prudential supervision in Australia, and in 
other major jurisdictions including the UK and the European Union, is also set by 
reference to whether the lender accepts deposits from the public.  For a description 
of the regulatory perimeter in comparative jurisdictions, please refer to Appendix 2. 

• The perimeter proposal does not respond to any current issue, but will 
likely reduce diversity, efficiency, and competition:  New Zealand’s financial 
system ranks highly for resilience, but low for diversity and competition.  The 
proposal to subject non-deposit taking lenders to conventional prudential 
supervision would have little, if any, resilience benefit but would exacerbate the 
homogeneity of our financial system, reducing diversity and competition.   

• There is no current financial stability case to be made for extending the 
regulatory perimeter:  Data provided in the Phase 2 report indicate that 
wholesale-funded NBLIs constitute 1.6% of financial system assets.  Plainly at that 
level, unregulated NBLIs represent no threat to the soundness of the financial 
system – a fact that is recognised in the Background Paper.  By comparison, non-
deposit taking NBLIs represent 6% of financial assets in Australia, and 40% in 
Europe, yet those jurisdictions do not apply prudential regulation to this sector. 

• The current perimeter reflects widely-acknowledged policy principles:  
Predicating the prudential supervisory regime on deposit-taking reflects core policy 
principles and is no accident because the system itself was designed to address 
vulnerabilities associated with credit intermediation through deposit-taking 
(including vulnerability to runs of liquidity products and distortions created by the 
moral hazard which arises because dispersed depositors are not effective monitors 
and because of the implicit ‘too big to fail’ guarantee).  These issues do not arise 
under a wholesale securitisation-funding model, and in any event prudential 
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solutions predicated on, and designed to address, deposit-taking vulnerabilities 
could not be expected to be optimal for a completely different funding model.   

• Flexible perimeter is not currently justified and would still need a sound 
regulatory basis:  For the same reasons as a broadening of the regulatory 
perimeter to capture wholesale-funded NBLIs is not currently justified, creating a 
discretionary designation or call-in power to achieve that in future is very unlikely 
to be optimal – even if difficult issues about regulatory certainty, due process, and 
accountability could be satisfactorily resolved.  In addition to the threshold question 
of when such a broadening might be justified (presumably the grounds would be 
scale, since interconnectedness with banks is predominantly by way of lending, a 
transparent activity which can be and is managed in the same way as other credit 
exposures), from a policy perspective it would still have to be shown that the 
conventional prudential regulatory framework – designed for deposit-taking – 
would be correctly designed and calibrated for a fundamentally different funding 
model.    

• Stability matters not related to the regulatory perimeter for NBLIs:  In a 
number of places, the Phase 2 Report and Background Paper raise issues relating to 
the emergence of Fintech and to the use of macroprudential tools.  These are 
distinct questions not relevant to the perimeter for prudential supervision of 
financial institutions – Fintech risks are managed under the regime for FMIs, and 
(as recognised in the Background Paper) the question of the extent of coverage of 
macroprudential tools such as high LVR restrictions is independent from the 
question of the appropriate perimeter for prudentially supervised entities.   

• Does not conform with IMF recommendations:  IMF’s most recent financial 
stability assessment of New Zealand (FSAP) did not recommend expansion of the 
regulatory perimeter to include NBLIs, but instead suggested that any focus on the 
perimeter should rather be on the asset management sector (which is a far larger 
portion of the financial system).  The Phase 2 Report has ruled out any movement 
in that regard, on the basis that they “pass on both gains and losses to investors 
rather than promising to repay them fully”.  Although NBLIs are different from 
managed funds, similar reasoning would apply to securitisation, which is the 
primary funding model employed by NBLIs, since it involves matching assets with 
liabilities and transferring the risk and return of those to sophisticated capital 
markets investors. 

• A tailored and proportional wholesale regime would be preferable:  The 
efficiency and stability objectives of the Reserve Bank make the question of the 
optimal regulatory framework for wholesale-funded parts of the financial system 
“an issue worth pursuing”.  As noted in the Background Paper, law-makers and 
institutions in a number of jurisdictions have been wrestling with this question.  
While no consensus has yet emerged, tailored frameworks – such as the Registered 
Finance Corporations (RFCs) regime in Australia – have been developed which 
could enhance the prudential framework in New Zealand.   

• Information and data requirements to enable monitoring:  One particular 
aspect of the RFCs regime that would merit consideration would be the new data-
reporting requirements which are being introduced for large-scale NBLIs in 
Australia, under the FSCODA rules.  This approach would also be consistent with 
the direction suggested by the Reserve Bank in its recent proposals relating to the 
reform of FMIs. 
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DETAILED SUBMISSIONS 
 
Introduction – scope of regulatory perimeter proposals 
There are some questions in the Phase 2 Report and the Background Paper about 
prudential supervision arrangements within the current regulatory perimeter – that is, by 
deposit-takers, whether organised as banks or NBDTs.  While we have some brief 
comments below on this aspect, we have focused primarily on proposals relating to the 
expansion of the regulatory perimeter to include wholesale-funded NBLIs.   

Meaning of “deposit” – should it include term or wholesale instruments? 
We address the question of the meaning of “deposit” and the related discussion of the 
vulnerability to runs of financial institutions which rely on rollovers of wholesale short-term 
funding (highlighted during the GFC by the failure of Lehman Bros).  In doing so, we note 
that NBLIs in New Zealand do not operate on the basis of such a model, but rather fund 
primarily through a combination of securitisation (in which the maturity of the funding is 
matched to the weighted average life of the assets being funded) and wholesale medium 
term note funding (which generally does not give rise to the maturity mismatch that can 
be created by call deposits or other forms of retail or wholesale short-term funding).4   

First, as a matter of both interpretation and policy, we consider that term funding 
instruments such as bonds and medium term notes should not fall within the meaning of 
“deposit”.  This distinction is frequently recognised in regulatory regimes which attempt to 
define “deposit”, for example it establishes the basis for the UK regulatory perimeter.5  
Emergent TLAC frameworks6 will likely make that point increasingly clear, as such 
instruments – but not ‘deposits’ (in the usual sense of that word) – increasingly will 
become subject to explicit and pre-positioned bail-in.  That is also true in New Zealand, 
albeit under the name open bank resolution (OBR) and on the basis, for the time being, 
that bail-in also extends to deposits.7   

A key issue in attempting to base a prudential regime on deposit-taking (as presently), but 
on a basis that does not distinguish at the threshold between wholesale and retail deposits, 
is that there is no viable definition of deposit that enables it to be distinguished from any 
other kinds of financial indebtedness.8  This makes a wholesale-based test exceedingly 
complex and inefficient, as it cannot address the issue of over-capture without creating 
avoidance opportunities, ultimately resulting in an ill-defined or discretionary perimeter.   

In addition, we do not agree with the suggestion in the Phase 2 Report and the 2013 White 
Paper that a retail deposit test responds to securities law and not to prudential matters – in 

                                            

4  As discussed further below, this is a prudent funding model because it alters the normal position for 
credit intermediation risk, by matching assets to liabilities.  In addition, particularly to the extent 
MTNs supplement securitisation funding, this funding structure can create a positive maturity 
mismatch (i.e. liabilities longer-dated than assets). 

5  Refer the Financial Services and Markets Act 2000 (Regulated Activities) Order 2001, which in clause 
5 defines “deposit” broadly and in clause 9 excludes issues of debt securities and qualifying issues of 
commercial paper (debt securities with an original tenor of less than one year). 

6  TLAC means total loss-absorbing capital – refer the Basel Final Standard on the TLAC regime 
(October 2016), at https://www.bis.org/bcbs/publ/d387.pdf . 

7  There is a separate proposal in the Phase 2 Report to extend a guarantee or preference to retail 
deposits.  If that becomes the case, then New Zealand in substance will have a TLAC regime, by 
another name. 

8  We note, for example, that “deposit” is a core term used in the EU Capital Requirements Regulation 
but is not defined there and member states have also struggled with satisfactory definitions, refer 
European Banking Authority Report to the European Commission on the Perimeter of Credit 
Institutions Established in the Member States (EBA Report, 27 November 2014). 

https://www.bis.org/bcbs/publ/d387.pdf
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our submission it responds to both (refer below under “Assessment of the basis for 
prudential regulation”). 

Wholesale “deposits” – called commercial paper when issued by companies or government 
entities and registered or transferable certificates of deposit when issued by banks – are in 
use in New Zealand, as an efficient way to: 

• on the sell-side, manage the liquidity needs of large-scale and normally investment 
grade entities; and 

• on the buy-side, supply attractive “cash” investments, primarily to managed funds. 

This is a full transparent and well-functioning market which poses no financial stability risk. 

Although there are (to our knowledge) no entities in the wholesale market in New Zealand 
operating a Lehman style funding model of borrowing short term to fund long-dated and/or 
high risk assets, it is a reasonable question whether such a model should be a focus of 
regulatory attention if it ever were to emerge.  Where it is conducted in the wholesale 
market, there should be no question that any wholesale investors exposing themselves to 
such a fragile funding structure would be bailed out by the Government, so it is difficult to 
see that there would be a market failure to address.  To the contrary, any attempt by 
authorities to intervene to save such investors from their own folly may tend to create 
moral hazard.  In any event, as things stand it is an academic question as far as New 
Zealand is concerned. 

The regulatory perimeter question  
The regulatory perimeter currently consists of lenders who accept deposits from the public.  
Once that happens, the deposit-taker is subject to prudential regulation, under the NBDT 
Act unless it successfully applies to be registered as a bank. 

We have focused on the question of whether the regulatory perimeter should be broadened 
to include wholesale-funded NBLIs.  In the 2013 White Paper, the Reserve Bank proposed 
that this should occur on a fully-implemented basis, by removing the limb of the NBDT test 
relating to the taking of deposits (refer Appendix 1).   

The Phase 2 Report pulls up short of suggesting full removal of the deposit-taking limb, 
instead proposing discretionary inclusion of wholesale-funded NBLIs through a non-
legislative call-in power, on the basis of financial stability criteria which are not outlined in 
any detail.   

We set out below the reasons for our core submission that the proposal to broaden the 
regulatory perimeter to include wholesale-funded NBLIs, or to create a designation power 
to do so in future, would not be justified on the policy grounds set out in the Phase 2 
Report and Background Paper or satisfy the attributes of best practice regulation. 

Major offshore prudential frameworks are also predicated on retail deposits 
The Phase 2 Report suggests that New Zealand is unusual in delineating the regulatory 
perimeter of its prudential supervision regime by reference to entities that accept retail 
deposits.  For example, the report suggests:9 

                                            

9  At pg 43.  See also the Background Paper at pgs 17-18, which – by reference to Australia, the UK, 
and Singapore – notes that “other jurisdictions do not utilise a similar link to securities law, nor do 
their definitions exclude entities funded by wholesale debt”.  This is inaccurate both generally (each 
regime is triggered by accepting retail deposits) and specifically – e.g. both UK and Australian 
statutes defining the regulatory perimeter make reference to their respective securities laws. 
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Based on the Australian and UK precedents, a framework could be based on … a single 
activities-based definition of deposit taking, capturing all entities that are in the business of 
taking deposits and then lending that money.  This definition would likely include wholesale-
funded entities.  (Emphasis added.) 

To the extent that such a framework includes wholesale-funded entities, it would be a very 
material departure from Australian and UK precedents, each of which is set by reference to 
whether the lender accepts deposits from the public.   

This is also the case in the European Union and in other comparative jurisdictions.  Under 
the Banking Consolidation Directive applicable (currently) in both the UK and the European 
Union, and in the Capital Requirements Regulation, a “credit institution” is defined as:  

“an undertaking the business of which is to take deposits or other repayable funds from the 
public and to grant credits for its own account” (emphasis added).   

This sets the regulatory perimeter for entities which are subject to prudential supervision 
and related banking, deposit insurance and crisis management directives.  Please refer to 
Appendix 2 for more details about the regulatory perimeter in comparable jurisdictions. 

As such, the New Zealand approach of predicating the prudential supervisory regime on 
retail deposit-taking is a conventional one internationally.  In our submission it also reflects 
core policy principles.  We address this in the next section. 

Assessment of the policy basis for prudential regulation 
Whether a broadening of the perimeter involves a current regulatory proposal or a call-in 
power, there needs to be a principled basis for regulation.  The core policy rationale for a 
prudential framework is set out in the Background Paper as follows (pg 5): 

Prudential regulation primarily seeks to achieve these objectives by addressing three key 
market failures (Fiennes, 2016): 

• negative externalities, namely systemic risk 

• moral hazard 

• information asymmetries. 

We agree with this framework and submit that it does not disclose a sound basis for the 
proposal that wholesale-funded NBLIs should be subject to prudential regulation. 

It is clear both from theory and experience that the market failures identified in the 
Background Paper can arise in relation to credit intermediation funded by a dispersed 
depositor base, and is particularly marked in the case of institutions which are perceived as 
‘too big to fail’ or ‘too interconnected to fail’.  The GFC exposed weaknesses in managing 
the risks arising from these market failures in some jurisdictions, particularly in the U.S. 
and Europe, resulting in serious spill-overs and taxpayer-funded bail-outs.   

One of the responses to the crisis has been an integrated global effort to ‘ring-fence’ the 
scope of any perceived implicit guarantee to prudentially regulated entities and, within that 
perimeter, to the explicit boundaries provided by deposit insurance schemes.  As such, 
wholesale funding even within regulated institutions is now explicitly subject to bail-in, 
such that institutional investors can be under no illusion of bail-out, strengthening bond 
market discipline.  This applies with even greater force in relation to wholesale funding of 
credit intermediation outside the regulatory perimeter, where there is no basis for an 
implicit guarantee in the first place.   
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More specifically, each of the core market failures associated with a deposit-taking model 
can be distinguished in relation to a wholesale-funded NBLI model:  

• Moral hazard arises where there is basis for a belief that there is a prospect of 
bail-out, such that social costs exceed private costs (a negative externality).  There 
is no basis for such perception in the case for institutional investors funding NBLIs 
outside the prudential regulatory perimeter.   

• Systemic risk arises primarily from the same market failure, as moral hazard 
creates distortions, particularly in taking of excessive correlated risks (because a 
system-wide bailout is more likely than one addressing an idiosyncratic failure).  It 
can also arise from contagion through interconnectedness, for example via 
involvement in the payments or inter-bank funding systems.  There is very limited 
scope for such contagion in relation to NBLIs, which do not provide deposit 
accounts or participate in the inter-bank system,10 and where otherwise inter-
connectedness through lending is a transparent part of the asset side of regulated 
banks’ balance sheets which is managed within the conventional regulatory 
perimeter. 

• Information asymmetry information asymmetry is not a significant market 
failure for wholesale-funded NBLIs, who are in a position to contract for tailored 
information provision and have the capability to assess and act on that 
information.11  In the case of NBLIs, the most significant remaining information 
asymmetry is their credit information about their customers, which is costly to 
obtain and represents the core of its franchise value that would be destroyed on 
insolvency.  Accordingly, NBLIs have strong incentives to adopt appropriate risk 
settings to protect that franchise value.12 

As such, the core policy basis for prudential supervision provides little support for the 
inclusion of wholesale-funded NBLIs within the regulatory perimeter.  Any benefit would 
also need to be weighed against the potential for prudential supervision itself to contribute 
to moral hazard, because of the perception that financial stakeholders’ interests are being 
looked after, even if not underwritten, by government agencies, so that private investors’ 
monitoring may be less intense.   

Some jurisdictions, including Australia, have acted to clarify further the buffer between the 
deposit-insured/prudentially regulated part of the financial system and the uninsured/non-
prudentially regulated sector – for example by disclaimers, warnings, restrictions on use of 
words such as ‘deposit’, and restrictions on retail-facing accounts and activities.13   

We agree with the Phase 2 Report (pg 44) that there may be a conceptual link between the 
regulatory perimeter and deposit insurance proposals – in fact, there is a specific link in 
many jurisdictions (e.g. the US and Canada) between the scope of deposit insurance and 
the regulatory perimeter. 

                                            

10  The fact that NBLIs by definition do not provide retail liquidity services (i.e. deposit or transactional 
accounts) is very significant in reducing moral hazard, since access to funds that are relied on to do 
basic transactions is a major impetus for bail-out (Fiennes, 2016). 

11  Refer Background Paper, pg 17. 
12  Rene Stulz “Risk Management, Governance, Culture, and Risk Taking in Banks” (FRBNY Economic 

Policy Review, August 2016); Joseph H Sommer “While Bail-in? And How!” (FRBNY Economic Policy 
Review, December 2014). 

13  Refer for example the Banking Exemption No. 2 of 2018 (Cth), discussed further under Question 4. 
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Specifically, it is possible that the credibility of the current open bank resolution framework 
could be enhanced by removing retail depositor bail-in, and that this would help to reduce 
any perception of an implicit guarantee of wholesale funding within the regulatory 
perimeter.  Outside the perimeter, we cannot see a basis in a New Zealand context for 
suggesting that any such implicit guarantee (and its attendant moral hazard) applies to 
non-government owned entities wholly funded in the institutional debt market and with no 
retail depositors. 

Wholesale-funded NBLIs present no financial stability risk 
The Reserve Bank’s prudential mandate relates to the “efficiency and soundness of the 
financial system”, and it is to exercise its powers for the purpose of:  

(a)  promoting the maintenance of a sound and efficient financial system; or 

(b)  avoiding significant damage to the financial system that could result from the failure 
of a registered bank. 

The data provided in the Phase 2 report indicate that wholesale-funded NBLIs constitute 
approximately 1.6% of financial system assets.  Plainly at that level, unregulated NBLIs 
present no threat to the soundness of the financial system – a fact that is recognised in the 
Background Paper (pgs 11, 15 and 22).   

In addition, this sector is not materially involved in the payments system or transactional 
banking, and by definition it does not take retail deposits.  This reduces the scope for 
moral hazard as a result of any implicit guarantee (refer Fiennes, 2016) and also limits any 
potential contagion or ‘real economy’ impact from their failure.   

A potential rationale for regulating NBDTs which accept retail deposits could arise from an 
implicit secondary objective of consumer protection (which is being considered in the Phase 
2 Review), but any such mandate would not apply to wholesale-funded NBLIs. 

Providing for potential future stability risk? 
A basis put forward for the proposal for a flexible regulatory perimeter is that, even though 
NBLIs do not pose any systemic threat today, it cannot be ruled out that they may do so in 
the future, and the Reserve Bank should have tools at its disposal to address any such 
issue on a timely basis.   

We address policy aspects of this proposal under Question 4, but we also submit that the 
factual circumstances of the New Zealand financial market are very unlikely to create the 
conditions in which such a power would be applicable: 

• The NBLI sector in Australia comprises 6% of financial system assets, more than 
three times the size of New Zealand’s even on a relative basis, and even at that 
level NBLIs are not subject to prudential regulation in Australia or to any active 
proposal to alter the perimeter.  This is also true of the European Union (including 
the UK), where NBLIs comprise 40% of financial system assets (approximately 
€43 trillion).14   

• These examples suggest that scale is unlikely to provide a basis for intervention.  
However, there are practical limitations on NBLIs in New Zealand growing at a rate 
or to a scale disproportionate to the ‘regulated’ sector:   

                                            

14  Refer European Systemic Risk Board (ESRB) EU Shadow Banking Monitor (No. 3, September 2018). 
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 To the extent that NBLIs are financed through the banking system (e.g. by 
warehouse funding facilities), this is subject to both sectoral credit and 
prudential limitations which inherently limit the scope for the growth of the 
unregulated sector to exceed the regulated sector through that channel.   

 To the extent that growth is funded in the wholesale capital markets (by 
term-out securitisation) or by institutional equity, then it does not raise any 
systemic issues for the same reasons as given in the Phase 2 Report for 
excluding managed funds from the regulatory perimeter. 

• To the extent that the finance company collapses during the GFC is raised as 
providing an example of the relevant circumstances, they were overwhelmingly 
funded by retail deposits, and so would be within the current perimeter. 

It would be incorrect to suggest that wholesale-funded NBLIs outside the prudential 
supervision umbrella lack monitoring.  Even leaving aside their regulation under New 
Zealand’s broader financial services laws (including the Responsible Lending Code and the 
CCCFA requirements), NBLIs are subject to rigorous market discipline, through a 
combination of bank credit monitoring, institutional investor scrutiny in the context of 
term-outs, and very granular credit rating criteria.  This is underpinned by the 
securitisation funding model predominantly employed by wholesale-funded NBLIs, which as 
a generalisation passes the risk on the performance of the receivables pool to investors, 
subject to a ‘first loss’ exposure retained by the originator to prevent moral hazard.   

The fact that NBLIs’ growth is contingent on sophisticated investors continuing to fund 
their books imposes a substantial market discipline on their part to ensure their investors’ 
experience is a positive one (meaning that this model could not be sustainably based on 
‘regulatory arbitrage’, for example).  This contrasts to the functioning of the market 
discipline pillar where funding is predominantly provided by retail depositors, who generally 
lack the incentives and capability to monitor complex financial institutions and typically 
only respond (in the sense of withdrawing their funding) to perceived crisis rather than to 
less extreme situations of credit deterioration – this ‘stickiness’ is the reason that deposits 
form the core component of the required Net Stable Funding Ratio. 

The perimeter proposal does not respond to any current issue, but will likely 
reduce diversity, efficiency, and competition 
New Zealand’s financial system is perceived by international agencies as being strong, 
stable and resilient.  For example: 

• the credit rating agency Moody’s in its most recent assessment maintained a stable 
outlook for the New Zealand banking system, noting: “New Zealand banks perform 
better than global peers under our forward-looking stress scenario”; and  

• in its recent FSAP financial assessment, IMF observed that: “New Zealand’s 
banking system remains sound and resilient to severe shocks” and “the fact that 
the four biggest banks are subsidiaries of large Australian banks contributes to 
stable external funding”.15 

The core of our banking and credit intermediation framework forms part of a highly-rated 
Australasian banking system which, along with Canada’s, was nearly unique internationally 

                                            

15  Moody’s Investors Service “Banking System Outlook – New Zealand” (3 October 2018), IMF “New 
Zealand: Financial System Stability Assessment” (IMF Country Report 17/110, May 2017). 
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in coming through the GFC unscathed, in the sense of not requiring any extraordinary 
resolution or taxpayer bailout.16 

Yet, it is also noted by international authorities that the New Zealand financial system is 
very homogeneous and ranks comparatively low amongst its peers for diversity and 
competition, to the extent that this itself may be a source of vulnerability.17   

It has already been noted that the non-bank sector accounts for only around 2% of 
financial system assets, one-third the size of that sector in Australia and less than a 
twentieth of its size in the European Union.  As we discuss under Question 4, the 
conventional prudential supervision regime is both predicated on and designed for deposit-
taking and is unlikely to be optimal for wholesale funding models, especially those based 
on securitisation, and may even be incompatible with them.  As a result, steps to subject 
wholesale-funded NBLIs to conventional prudential regulation applying to deposit-takers 
would likely have an adverse impact on the vitality of this sector, further diminishing the 
diversity of funding sources available to New Zealand businesses and therefore 
competition, to the detriment of consumers.18  

For the same reasons, a call-in power to subject NBLIs to conventional prudential 
regulation would undermine confidence and suppress investment in the sector.  Each of 
these proposals would come at the expense of diversity, competition and efficiency, 
without offering any clear stability benefit. 

Does not conform with recommendations of IMF FSAP 
IMF’s FSAP conducted in 2017 did not recommend expansion of the regulatory perimeter to 
include NBLIs, but rather noted that the non-bank sector had contracted significantly and 
that one of the financial system’s vulnerabilities is the similarity of the business models of 
the four Australian-owned banks, which comprise 86% of financial system assets.  

The IMF presented data on the make-up of the non-bank financial system in New Zealand:  

 

 

 

 

 

 

 

                                            

16  For the relative performance of banking systems in the GFC and the three decades preceding it, 
refer Luc Laeven and Fabian Valencia “Systemic Banking Crises Revisited” (IMF Working Paper, 
WP/18/206, September 2018) and Rocco Huang and Lev Ratnovski “Why Are Canadian Banks More 
Resilient?” (IMF Working Paper No. 09/152, 2009). 

17  In the most recent IMF assessment of New Zealand’s financial system, the IMF reported as a 
financial stability vulnerability “the similar business models of the four Australian subsidiaries”. 

18  Refer for example Neville Gibson “Investment Lags Calls for Credit Reset – Businesses can’t get 
access to credit as banks become more risk-averse” (NBR, 23 November 2018).   
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Noting that managed funds comprise the largest component of financial system assets 
after banks (around 19%), the IMF recommended that: 

The regulatory perimeter could be reviewed to include wholesale asset managers and custodians, 
whose activities will become more relevant as the asset management industry matures, bringing 
potential new risks. 

The Phase 2 Report does not specifically address the IMF’s recommendation, but ruled out 
extending the regulatory perimeter to managed investment schemes.  The rationale given 
for this is as follows (from pg 41): 

We have not identified other specific areas that require further in-depth review.  While the 
prudential regulation of managed investment schemes such as KiwiSaver has previously been 
raised as an issue for consideration, these schemes pass on both gains and losses to investors 
rather than promising to repay them fully.  This means they do not have the capital or liquidity 
issues that are core to the prudential regulation of deposit takers. 

Given the challenges involved bringing managed funds into a regulatory framework 
designed for a different set of risks, the approach taken in the Phase 2 Report is 
understandable.  NBLIs are very different to managed funds, and in particular do not have 
a relationship with retail clients, other than through consumer lending which is regulated 
by the CCCFA and Responsible Lending Code.  However, we submit that the rationale 
above for excluding managed investment schemes from the regulatory perimeter for 
prudential supervision applies also to wholesale-funded NBLIs, which are financed primarily 
by securitisation, because investors’ exposures are to the underlying loan receivables 
originated by the NBLI and liabilities are matched to assets.   

In a securitisation, loan receivables are sold by the originator to an independent corporate 
trustee, which finances that purchase by borrowing from investors whose recourse is 
limited to the receivables sold plus any credit support.   

This has very different economic characteristics than the traditional credit intermediation 
model, as it involves a pass-through of risk of performance on those receivables to the 
investor, other than a first loss exposure retained by the originator, as ‘skin-in-the game’ 
to mitigate adverse selection or moral hazard problems.  It also matches the assets to the 
weighted average life of liabilities – as a result, although credit impairments may result in 
securitised assets being written down to less than their face value, a securitisation pool, 
like a managed fund, cannot become insolvent in the usual sense.   

As such, the same rationale for excluding from the prudential regime managed funds 
applies also to securitisation-funded NBLIs – and arguably more so given that:  

• NBLIs comprise a much smaller part of the financial system and are not exposed to 
retail investment; and  

• managed funds can have a greater challenge managing liquidity because investors 
can normally withdraw their funds or switch on short notice, whereas securitisation 
funding is committed.19      

                                            

19  This commitment is subject to enforcement rights by a security trustee on behalf of investors, which 
in substance operates to move control of administration and collection from the originator to a 
security trustee and servicer acting on behalf of the funders. 
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Trans-Tasman consistency / harmonisation 
As noted above, New Zealand has a very similar prudential regulatory framework for banks 
and non-banks as Australia, including that wholesale-funded NBLIs are not subject to 
prudential supervision.  Harmonisation, or at least consistency, of the prudential 
framework is all the more important in New Zealand, in light of the home-host supervisory 
model and the fact a substantial proportion of the New Zealand banking and insurance 
system by assets is Australian-owned and APRA-regulated.  It would also be consistent 
with the recommendations of IMF in its recent financial system assessment, which included 
strengthening the collaboration with APRA (refer IMF FSAP, pgs 7 and 33).   

The key difference in relation to the regulatory perimeter issue is the RFC regime, and 
associated FSCODA reporting requirements, applying in Australia.  In our submission the 
periodic reporting required under the FSCODA rules could enhance the Reserve Bank’s 
oversight of wholesale-funded NBLIs in New Zealand (refer pg 16 below). 

The NBDT regime has not met its objectives 
The intent of the NBDT Act was to create a tailored regime for second-tier lenders, which 
strengthened financial stability at the same time as stimulating competition, diversity and 
efficiency.  That it has failed in at least the second part of that objective demonstrates the 
risk of applying ‘one-size-fits-all’ regulatory solutions to different parts of the financial 
system.  This may be attributable in part to two features of the regime: 

• Standardisation:  Although there are limited exemption rights (it has to be shown 
that the element to be exempted is “unduly onerous and burdensome”), the 
prudential, governance and disclosure regime is not designed to be flexible for a 
range of business and funding models. 

• Imbalance:  In the case of registered banks, there are significant benefits to 
licensing across a broad range of laws, to counteract the costs of prudential 
regulation.  Similar benefits do not apply to NBDTs, and in a number of cases 
finance companies are held to more stringent requirements than other entities (e.g. 
further information is required of them under a Product Disclosure Statement).   

Whatever the reasons, the fact is that many of the finance companies remaining after the 
GFC have chosen to exit the NBDT regulatory regime, either by becoming registered as a 
bank or by adopting a wholesale-funding model.  Excluding UDC – which is owned by a 
registered bank – none the remaining finance companies within the regulatory perimeter 
exceeds $70 million in assets, and that group together comprises less than $150 million in 
total assets – an immaterial component of the $608 billion financial system, at least in 
financial stability terms.20  

Stability matters not related to the regulatory perimeter for NBLIs 
In a number of places, the Phase 2 Report and Background Paper raise issues relating to 
the emergence of Fintech and to the use of macroprudential tools, such as high LVR 
restrictions.  These are not relevant to the question of the perimeter for prudential 
supervision of financial institutions:  

• Issues around system vulnerabilities arising from Fintech innovation are the 
province of the regulatory system for financial markets infrastructures (FMIs), 

                                            

20  Of the 25 NBDTs that remain licensed, 19 are either credit unions, small mutuals or Christian funds.   
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addressed in Part 5C of the RBNZ Act and the subject of their own reform 
proposals.21    

• As noted in the Background Paper, the question about the scope of macroprudential 
tools is also an independent one.  There is no reason in principle or in practice why 
application of these tools should be confined to registered banks where an 
expanded coverage is justified by the circumstances.  In any event, high LVR 
restrictions commonly apply to NBLIs (as do other criteria relating to the quality 
and amount of credit), not only through their own lending policies but also as a 
result of credit rating requirements and/or eligibility criteria or portfolio parameters 
required through the bank funding channel or insisted on by term-out investors as 
a credit matter. 

 

4.  Is new legislation the most appropriate way to adjust the 
prudential perimeter, or could a timelier mechanism be better? 
What accountability processes would be necessary to accompany 
any new mechanism? 

 
The Phase 2 Report suggests there should be a call-in, designation, or other similar power 
on the part of the Reserve Bank or other regulatory authorities to flex the perimeter of 
prudential supervision.   

It is difficult to engage on this question because no specific criteria have been suggested to 
form the basis for any call-in, beyond that it would be triggered by unspecified “threats to 
financial stability”.  While there are important questions about accountability, regulatory 
certainty and due process, there is also a fundamental question about the policy merit of 
such a concept.   

In addition to the threshold question of when this intervention may be justified, any such 
system would need to address the regime-design challenges identified on pg 22 of the 
Background Paper, which are not restricted to questions of scale and a ‘tiered approach’.    

In particular there are significant design and execution challenges arising from the inherent 
tension between, on the one hand, the desirability of standardisation, simplicity and 
competitive neutrality and, on the other, the benefits of tailoring and proportionality and 
the need to support a variety of business models.  There is no suggestion, however, that 
any regime would be specifically designed for funding models other than deposit-taking. 

Other important questions include: 

• If the power to flex the perimeter is to be used only on “the rare occasions when 
threats to financial stability occur outside the perimeter”, is it only to be applied on 
a temporary basis while those threats remain, or permanently? 

• If it is to be applied in these circumstances, would it be applied to all participants in 
the wholesale sector, or only to some of them, and how would this determination 
be made?   

                                            

21  Refer Regulatory Impact Statement: An Enhanced Oversight Framework For Financial Market 
Infrastructures (https://treasury.govt.nz/sites/default/files/2017-01/ris-rbnz-eoff-may17.pdf) 
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• How does this correlate with the proposal to roll the NBDT and registered bank 
regimes together?  Should the proposal be analysed on the basis of the fully-
fledged requirements for registered banks? 

• How will the Reserve Bank manage the tension between the desire for interventions 
that are timelier than legislation, and the need to ensure appropriate process, 
accountability, participation and transitional arrangements? 

Because the particular basis for or nature of the arrangement is not spelled out in any 
detail in the Phase 2 Report or Background Paper, we will approach this Question from a 
standpoint of general principle.   

Basis in principle for exercise of a call-in power 
If the core criterion underlying a call-in power is financial stability, then it is subject to the 
same analysis of regulatory principle as set out in relation to Question 3 above.  In a 
purely wholesale context, where business risks are taken by those who are presumed by 
law to be able to analyse and manage them, and on the basis that there will be no bail-out 
if they’re wrong, then it is difficult to see a market failure justifying intervention in the 
context of finance, any more than in any other industry in the economy.   

If the financial stability question were to become purely one of scale (which is not close to 
being the case currently and for reasons given previously is improbable in a New Zealand 
context), then the following questions would need to be answered:  

• What is the level at which scale of itself justifies a regulatory response? 

• What should be the form of that response? 

Addressing the first, wholesale NBLIs form less than 2% of financial system assets in New 
Zealand, around 6% in Australia, and approximately 40% in the EU – yet in none of these 
jurisdictions is conventional prudential regulation applied to non-deposit taking NBLIs.   

Addressing the second, and likely explaining the first, it is far from clear that conventional 
prudential regulation would have financial stability benefits that exceeds its costs, because 
in a wholesale funding model risk is transferred out of a sector that has an implicit or 
explicit guarantee and the attendant moral hazard and distortions.  Where there is no 
implicit or actual guarantee, then the situation should be the same as for (say) the 
Dot.com bubble of the early 2000s, which did not create contagion or extensive recession.  
Other than to the extent of interconnectedness with the regulated sector through lending 
(which can be and is managed within the existing regulatory perimeter), a transfer of risk 
to the capital markets in principle involves a diversification away from risk of taxpayer bail-
out. 

Regime designed for funding models not based on deposit-taking 
Prudential supervision models are not just predicated on the issues involved with deposit-
taking, but are designed for it.  As such, even leaving aside moral hazard distortions, it will 
cannot be assumed that conventional prudential regulation would be a fit-for-purpose 
regulatory tool for non-deposit funding models.   

For this reason, analysing the case for a call in power is not simply a matter of assessing 
the costs and benefits of when there might be a regulatory justification for its exercise as 
addressing a regulatory gap or risk, but must also involve showing how the regulatory tool 
that is proposed to be applied would resolve that issue – in this case, whether the 
prudential framework is appropriately designed and calibrated to address wholesale, and 
predominantly securitisation-based, funding. 
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Although various jurisdictions have implemented rules around securitisation when 
undertaken as a funding activity by entities within the regulatory perimeter, or addressing 
exposures by regulated entities to securitisation-funded financial institutions outside the 
perimeter, there is no prudential system to our knowledge that is designed and calibrated 
for securitisation as the sole or predominant funding model of the entities being regulated.   

To the extent that securitisation funding takes place in a purely wholesale context outside 
the regulatory perimeter (i.e. in the wholesale capital markets), it is hard to see that such 
a framework would address any market failure or otherwise add value.  This only leaves 
the issue of interconnectedness, which is capable of being managed within the existing 
prudential framework and do not require an adjustment to the perimeter itself. 

Regulatory principles 
We agree with the statement in the Background Paper about the appropriate regulatory 
principles that should be applied in testing the proposals: 

 

We submit that a proposal to subject wholesale-funded NBLIs to prudential regulation or to 
call-in would not have these attributes: 

• It is not compatible with broader economic objectives because it would detract from 
competition and diversity of funding options for New Zealand consumers and 
businesses. 

• The burden of the rules would not be proportional to the financial stability risk 
created by the sector, nor has it been shown that applying conventional prudential 
regulation to institutions not operating a deposit-taking model would contribute to 
financial stability. 

• No test for application of the regime has been put forward which would provide 
regulated (or potentially regulated) entities to have certainty about their 
obligations. 

• Any test based on a wholesale definition of “deposit” would be less transparent and 
easily understood than one based on the retail/wholesale distinction, which also 
conforms to core underlying prudential regulatory policy factors. 

Ultimately it has not been shown that the proposals would make a net positive contribution 
either to financial stability or efficiency. 
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Objectives can be achieved by more targeted means  
While we do not agree that a case has been made for the regulatory perimeter proposals in 
their current form, this is not to say that there may not be appropriate regulatory solutions 
tailored to the wholesale funding sector. 

The question of the regulatory monitoring and managing of overall system risk is one that 
is being considered in a broad range of jurisdictions and by multilateral institutions such as 
BIS and FSB.  That no consensus approach has emerged from that work may in part be 
attributable to the challenges identified above: 

• How to adapt conventional prudential regulatory models to different funding 
structures. 

• The best ways to manage moral hazard issues both within and outside the 
regulatory perimeter. 

Data reporting to enable enhanced monitoring and supervision   
An emerging best practice internationally is to provide for a category of wholesale-funded 
NBLIs which may be subject to registration or other requirements, an example being the 
RFC framework in Australia, and similar initiatives in force or being considered elsewhere.  
These regimes normally feature periodic data reporting obligations to enable regulators to 
monitor and respond to any emerging risks or other trends relevant to stability and 
efficiency. 

For example, Australia has a regulatory category of Registered Financial Corporations 
(RFCs), which lend money but are not ADIs prudentially regulated by APRA.  Some RFCs 
must, however, register with and periodically report balance sheet data to APRA, with the 
frequency of reporting depending on scale of financing – e.g. RFCs above A$400 million 
must submit every month and those with less than A$50 million not at all.22   

This would also be consistent with the graduated and risk-based approach recently 
recommended by the Reserve Bank in relation to financial markets infrastructures (FMIs), 
such as payment and settlement systems.23  In this framework, the Reserve Bank has 
information-gathering powers for all FMIs to monitor the sector and has enhanced 
oversight powers in relation to systemically-important FMIs, with non-systemically 
important FMIs able to opt-in to the more intensive framework in order to gain access to 
certain statutory protections and privileges.   

We think that a similar requirement in New Zealand could enhance our prudential 
supervisory framework.  The Reserve Bank’s comments about the information-gathering 
powers for FMIs would likely apply with similar force to wholesale-funded NBLIs: 

Information on the structure and activities of individual FMIs, and the FMI landscape as a 
whole is necessary for the joint regulators to identify where the objectives are not being met, 
and for them to evaluate the performance of any regulatory intervention and identify any 
emerging or potential risks.  Well-informed regulators are not just a precondition for 
successful regulation but would also promote confidence within the financial system.  
Information gathering powers would put the joint regulators in the position where they are 
able to understand how different risks arise from FMIs and how those risks are transmitted 
throughout the financial system. 

                                            

22  Refer Financial Sector (Collection of Data) Act 2001 (FSCODA). 
23  We note that this graduated approach was suggested in submissions and differs substantially from 

the essentially binary system originally proposed by the Reserve Bank. 
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Appendix 1 – Summary of Phase 2 regulatory perimeter 
proposals and previous policy consultations 

Consultation Document (April 2013) 
In a consultation document released in April 2013, the Reserve Bank proposed to expand 
the scope of the NBDT laws (then contained in Part 5D the RBNZ Act) to include wholesale-
funded NBLIs – that is, to remove the part of the definition involving taking deposits from 
the public.   

The basis for this was that:  

there are problems with continuing to use securities law concepts in the definition of NBDT, in 
particular that these concepts do not, in our view, correctly identify those entities that are 
likely to raise systemic risks in the NBDT sector.   

The resulting options were for a regime applying to all lending institutions with some 
narrow carve-outs, but otherwise where exclusion of wholesale-funded NBLIs would be at 
the discretion of the Reserve Bank. 

The Reserve Bank reported back to Parliament on the outcome of the consultation in 
September 2013.  In relation to the proposal to expand the regulatory perimeter to include 
wholesale-funded NBLIs (in the Reserve Bank’s characterisation, to ‘decouple the definition 
from the securities laws’), the Reserve Bank said that the proposal had received “mixed 
views” but still endorsed it because of the different objectives of the securities laws and the 
NBDT regime.24   

In doing so, the Reserve Bank noted that, while individual NBDTs are unlikely to raise 
systemic risk, prudential regulation of NBDTs is designed to contribute to promotion of a 
sound and efficient financial system by: 

• reducing the likelihood of significant problems across the NBDT sector (for example 
by causing a loss of investor confidence in the broader financial system); 

• promoting the soundness of a sector that provides valuable diversity and 
competition; and 

• reducing a likelihood of a repeat of the finance company collapses which could have 
serious adverse effects on the reputation of New Zealand’s financial markets. 

Nonetheless, in the intervening five years until the Phase 2 Report, this reform proposal 
has not been further advanced, and is recorded on the Reserve Bank website as “closed”. 

The Phase 2 Report (November 2018) 
Chapter 3 of the Phase 2 Report and the accompanying Background Paper address the 
regulatory perimeter question.  Among the key points that are made are: 

• During the GFC some of the most significant threats to financial stability originated 
from entities outside the traditional perimeter, for example in securitisation vehicles 

                                            

24  In this regard it is notable that one of the topics for engagement in the Phase 2 review is whether 
the Reserve Bank’s objectives should be expanded to include, among other things, consumer 
protection.  This is arguably of particular significance to the question of NBDT and NBLI regulation, 
which do not appear to justify regulation on financial stability grounds alone – as is acknowledged in 
the Background Paper (e.g. at pgs 11 and 15 and also in the IMF’s comments recorded on pg 19). 
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and hedge funds.  Regulators did not have the tools to oversee these entities 
directly. 

• Banks and NBDTs have similar characteristics but are regulated differently.  It may 
approve efficiency and coherence to regulate them both in the same way. 

• Prudential regulation of managed investment schemes is not under consideration 
because they pass both gains and losses on to investors, meaning they don’t have 
capital or liquidity issues. 

• To address emerging developments and risks such as Fintech or cyber security, one 
option would be a mechanism (for example a call-in or designation power) to 
enable the regulatory perimeter to flex over time, such as the Bank of England’s 
ability to recommend that new sectors are subject to regulation.  

• There is a link to the question of deposit insurance – typically such regimes apply 
to all deposit-takers to achieve competitive neutrality. 

• The use of macro-prudential tools, such as high LVR limits, has thus far been 
confined to registered banks, but should be more consistently applied to all lenders, 
particularly to NBLIs if there is a significant shift in market share toward them. 

There is some ambiguity about what is exactly being proposed in the Phase 2 Report as to 
the regulatory perimeter, which contains: 

• Proposals to eliminate the distinction between registered banks and NBDTs – which 
would be an adjustment among entities which are already regulated and not, 
therefore, a “regulatory perimeter” issue. 

• Questions about the breadth of the meaning of deposits – particularly whether it 
include wholesale-deposits (e.g. commercial paper), or long-term instruments (e.g. 
bonds or medium term notes). 

• Proposals to expand the perimeter to wholesale-funded NBLIs, primarily on the 
basis of a designation or call-in regime, but there also appear to be suggestions 
(for example on pages 43 and 44 of the Phase 2 Report – refer below) that this 
could be an immediate and blanket change. 

• Comments about potential issues with Fintech and macroprudential levers, which 
on the face of it are outside the scope of a debate about the regulatory perimeter 
for prudential supervision of financial institutions. 

The Phase 2 Report, on pg 43, sets out a number of potential issues with the existing 
approach to deposit taking, including that: 

The banking and NBDT regimes do not capture all deposit takers that could potentially 
threaten financial stability or public trust (e.g. wholesale-funded deposit takers).  

After a paragraph talking about consolidating the NBDT and registered bank regimes into 
one along the lines of the Australian ADI model or the UK framework for credit institutions, 
the Phase 2 Report goes on to say (on pg 44): 

Based on the Australian and UK precedents, a framework could be based on: 

• a single activities-based definition of deposit taking, capturing all entities that are in 
the business of taking deposits and then lending that money.  This definition would 
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likely include wholesale-funded entities, and would enable the Reserve Bank to 
exempt entities it did not consider would benefit from prudential regulation 

• a licensing framework that aligned compliance requirements with each financial firm’s 
risk and scale.  The Reserve Bank would regulate and supervise all these firms and, in 
line with developments in other jurisdictions, the framework could include a restricted 
or transitional licensing regime.  The need for a simple yet flexible core regime is 
likely to grow given changes happening in the financial sector, including the increased 
use of technology (Fintech). 

An important boundary issue would be whether longer-dated debt securities issued through 
the capital markets (e.g. debentures) would be considered deposits. 

On the face of it, this appears to be suggesting full removal of the deposit-taking limb, in 
line with the 2013 proposals.  The suggestion that longer dated instruments could also be 
“deposits” increases the confusion, and would open up the regime to an extraordinarily 
wide range of entities unless other parts of the test were substantially tightened (which the 
Reserve Bank has traditionally resisted on the basis that it can lead to avoidance).    

The subsequent discussion in the Phase 2 Report ultimately pulls up short of proposing a 
blanket change, but opens the door to discretionary inclusion of wholesale-funded NBLIs in 
future through a call-in or designation regime, according to undisclosed financial stability 
criteria.  The particular basis for or nature of any such arrangement is unclear in a number 
of material respects.  Most particularly, the refers to the power being triggered by “threats 
to financial stability”, but otherwise does not suggest any criteria for its exercise. 

Background Paper (November 2018) 
The Phase 2 Report directs readers to the Background Paper for more detailed 
considerations relating to this power (of call-in).  The Background Paper contains a useful 
discussion of the merits of such a power, and its costs and benefits, but does not clarify 
what the criteria would be for the exercise of any call-in.   
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Appendix 2 – Major offshore prudential frameworks are also 
distinguished by taking deposits from the public 

Australia – treatment of wholesale lenders under the ADI framework 
Under section 9 of the Banking Act 1959 (Cth), a body corporate that wishes to carry on 
“banking business” in Australia may only do so if the Australian Prudential Regulation 
Authority (APRA) has granted an authority carry on that business.   

“Banking business” is defined in the Act as: 

(a) a business that consists of banking within the meaning of paragraph 51(xiii) of the 
Constitution25; or 

(b) a business that is carried on by a corporation to which paragraph 51(xx) of the 
Constitution applies and that consists, to any extent, of: 

(i)  both taking money on deposit (otherwise than as part payment for identified goods or 
services) and making advances of money; … (Emphasis added.) 

An entity authorised by APRA to undertake banking business is called an ‘authorised 
deposit-taking institution’ (ADI) and is subject to APRA’s prudential requirements.  Those 
requirements for all ADIs are the same, but there are additional obligations on ADIs 
operating under the word “bank”.  As noted below, there is also a category of ‘Registered 
Financial Corporations’ (RFCs), which does not have any equivalent in New Zealand, which 
certain wholesale-funded NBLIs may come within. 

The definition in the Banking Act is applied on a basis which distinguishes regulated ADIs 
which take retail deposits from wholesale-funded NBLIs, which are outside of APRA’s 
prudential regulatory framework.   For example, the Australian Treasury in the context of 
increased data-gathering powers for unregulated NBLIs, described the regulatory 
framework as follows:26 

Non-ADI lenders 
There are other entities that engage in lending activities, but remain outside the APRA-
regulated population of ADIs.  These entities include Registered Financial Corporations (RFCs), 
securitisers and managed investment funds.  Typically, these entities do not take deposits, 
and hence are excluded or exempted from the definition of banking business.27  Collectively, 
these entities, when they engage in lending or the provision of finance, can be termed non-
ADI lenders. 

•  RFCs include certain finance companies and money market corporations (MMCs).  
Finance companies typically provided finance for household purchases, while MMCs act 
like investment banks, primarily providing commercial loans and trading securities. 

•  Securitisers (or wholesale funders) often originate loans, but unlike ADIs, do not fund 
these loans by taking deposits.  Rather, their funding comes by pooling these loans into 
securities, which are then sold to capital market investors. 

                                            

25  “(xiii)  banking, other than State banking; also State banking extending beyond the limits of the 
State concerned, the incorporation of banks, and the issue of paper money; …”. 

26  Australian Treasury “Regulation Impact Statement – Treasury Laws Amendment (Banking Measures 
No.1) Bill 2017 – Non-ADI Lender Rules” (October 2017). 

27  Footnote from original: “Certain RFCs are granted a specific exemption from APRA (for example, 
under the Banking Exemption No.1 of 2015), while the other entities (other finance companies, 
securitisers and managed investment funds) do not meet the definition of ‘banking business’ and 
therefore are excluded entirely.” 
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•  Managed investment funds refer to a wide range of investment funds where investors 
contribute money which is then pooled and invested.  Investors are compensated with a 
share of the return on the investment.  In some cases, this investment may be used to 
make some form of lending. 

Regulation of non-ADI lenders 
Non-ADI lenders are primarily regulated by the Australian Securities and Investments 
Commission (ASIC), in respect of conduct, disclosure and accountability. The aim of this 
regulation is to ensure that financial markets are sound, orderly and transparent, users are 
treated fairly and markets are free from misleading, manipulative or abusive conduct. 

Non-ADI lenders, as issuers of financial products and services, are required to have an 
Australian Financial Services (AFS) Licence granted by ASIC under the Corporations Act 2001.  
AFS Licenses primarily impose obligations relating to conduct and disclosure.  Non-ADI lenders 
engaged in the provision of consumer (that is, not business) credit need to obtain a Credit 
Licence granted by ASIC under the National Consumer Credit Protection Act 2009.  Credit 
Licences oblige non-ADI lenders to ensure that a credit contract is ‘not unsuitable’ for the 
customer. 

This is an almost exact match to the New Zealand regulatory framework, which is even 
more notable given that the unregulated NBLI sector in Australia is much larger in both 
absolute and relative terms (6% of financial system assets on the RBA’s figures, compared 
to 1.6% in New Zealand).  In particular, wholesale-funded NBLIs are not subject to 
prudential regulation, but are subject to conduct and disclosure requirements from ASIC.  
This replicates the situation for issuers under the FMCA with the FMA acting as conduct 
regulator, and where they undertake consumer lending are subject to the Australian 
equivalent of the CCCFA, including broadly similar responsible lending principles.   

The key differences (other than as to terminology) are that there are some additional 
‘general conduct obligations’ for holders of AFS licences and there is a new data-reporting 
requirements on RFCs (i.e. on unregulated NBLIs).  

United Kingdom – regulated banks and large-scale investment firms 
The UK has a very complex regulatory framework, as is to be expected for a major global 
financial centre with a vast array of different financial institutions, a substantial proportion 
of which are outside the regulatory perimeter.  But, at bottom, the framework is very 
similar to New Zealand’s.  Regulation is organised by activity and entity type: 

• Banks, insurers, and building societies/credit unions are organised under a 
prudential regime supervised by the Prudential Regulation Authority (PRA) – with 
the key difference being that small building societies and credit unions are subject 
to their own simplified regime. 

• Non-bank investment firms are subject to a distinct, non-prudential, regime, and 
are overseen by the Financial Conduct Authority (FCA). 

The regulatory perimeter for prudential supervision is triggered where a credit institution 
accepts deposits from the public, and deposits are defined to exclude capital markets 
instruments (such as medium term notes or bonds) and commercial paper.  Under the 
Banking Consolidation Directive and the Capital Requirements Regulation (CRR) applicable 
in both the UK and the European Union (at least until Brexit), a “credit institution” subject 
to prudential regulation is defined as:  

“an undertaking the business of which is to take deposits or other repayable funds from the 
public and to grant credits for its own account” (emphasis added).   
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This establishes the regulatory perimeter for entities which are subject to prudential 
supervision and related banking, deposit insurance and crisis management directives.28   

The Phase 2 Report and Background Paper cite as support for a proposed call-in power the 
ability of the PRA to apply prudential policy to investment firms.  It is difficult to see the 
relevance of this precedent in New Zealand.  This power takes place in a context where the 
non-bank lending sector comprises 40% of financial system assets, compared with 1.6% in 
New Zealand, and is only able to be triggered where the relevant firm has assets which 
exceed £15 billion (NZ$28 billion).29   

European Union – credit institutions 
Because both the EU and the UK are, for the time being, subject to the CRR, the position 
for prudential regulation of deposit-taking credit institutions is the same in all jurisdictions 
within the European Union.  In addition, there is common regulation of Alternative 
Investment Funds, but this does not constitute conventional prudential and capital 
adequacy regulation.30  It is notable that this is the case despite the size of the ‘shadow 
banking’ sector being far more significant – 40% of financial system assets. 

Singapore 
Singapore banking restrictions are focused on the scope of retail operations, including 
deposit-taking.  In Singapore, no person can carry on a deposit-taking business unless it is 
(1) a bank, (2) a registered co-operative society, (3) a finance company licensed under the 
Finance Companies Act, (4) a merchant bank or (5) any person otherwise exempted.   

There are three types of bank licences under the Banking Act: a full bank licence, a 
wholesale bank licence and an offshore bank licence. 

Full banks can engage in the full range of banking business under the Banking Act, 
including deposit taking, cheque services and lending.  Foreign banks with full bank 
licences are subject to limitations on the scope of their retail banking operations. 

Wholesale banks can engage in the same range of banking business as full banks, except 
that they may not carry out Singapore-dollar retail banking activities.  They must operate 
within the Guidelines for Operation of Wholesale Banks issued by the Monetary Authority of 
Singapore (MAS).  Wholesale banks cannot operate savings accounts denominated in 
Singapore dollars, except with the prior approval of MAS.  But they can accept fixed 
deposits of not less than S$250,000.   

Canada 
Canada’s supervision and prudential regulation framework is based on entity and 
jurisdiction.  The Office of the Superintendent of Financial Institutions (OSFI) regulates 
local and foreign banks and other entities.31   

                                            

28  Refer FCA Handbook (https://www.handbook.fca.org.uk/handbook/glossary/G239.html ).  This term 
also applies across the Deposit Guarantee Schemes Directive, the Bank Recovery and Resolution 
Directive (BRRD) and the Single Supervision Mechanism.  Refer also the opinion of the European 
Banking Authority on the scope of this definition and potential future initiatives 
(http://www.eba.europa.eu/documents/10180/657547/EBA-Op-2014-
12+%28Opinion+on+perimeter+of+credit+institution%29.pdf ). 

29  PRA Designation of Investment Firms for Prudential Supervision by the Prudential Regulation 
Authority (March 2013). 

30  European Banking Authority Report to the European Commission on the Perimeter of Credit 
Institutions Established in the Member States (EBA Report, 27 November 2014). 

31  Refer http://www.osfi-bsif.gc.ca/Eng/osfi-bsif/Pages/default.aspx . 

https://www.handbook.fca.org.uk/handbook/glossary/G239.html
http://www.eba.europa.eu/documents/10180/657547/EBA-Op-2014-12+%28Opinion+on+perimeter+of+credit+institution%29.pdf
http://www.eba.europa.eu/documents/10180/657547/EBA-Op-2014-12+%28Opinion+on+perimeter+of+credit+institution%29.pdf
http://www.osfi-bsif.gc.ca/Eng/osfi-bsif/Pages/default.aspx
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The primary category is “federally-regulated deposit institutions” under the Canadian 
federal Bank Act, where the basis for regulation (like New Zealand) is based the use of the 
word “bank” and (like the U.S.) the scope of regulation is also based on the federally 
insured deposit regime.  Foreign banks operating in Canada are regulated but are not 
permitted to take deposits. 

United States  
To the extent it is possible to generalise about the very complex regulatory framework for 
banks and financial institutions in the United States, the core of the regulatory model is 
based on deposit-taking, and particularly those deposits that are federally insured by FDIC.  
Beyond the core prudential regulation by FDIC that is attendant upon accepting federally-
insured deposits, banks and financial institutions are regulated to some extent according to 
their corporate structure, and to some extent by electing among contending regimes.   

The key points are:32 

• A firm cannot accept federally insured deposits unless it is chartered as a bank, 
thrift, or credit union by a depository institution regulator. 

• A new banking firm chooses its regulator when it decides which charter to obtain 
— national bank, state bank, credit union, etc. 

The result is an alphabet soup of regulatory frameworks and agencies, represented in the 
following diagram:

 

Almost all these agencies existed in the GFC, and commonly embedded within their 
supervised entities.   

 

 

                                            

32  Refer Marc Labonte “Who Regulates Whom? An Overview of the U.S. Financial Regulatory 
Framework” (Congressional Research Service 7-5700, 17 August 2017). 


	NBLI submission cover letter�
	AKLDOC01-#6846571-v4-Phase_2_Regulatory_Perimeter_Submission�
	rbnz-phase 2-cover sheet.pdf
	The Treasury
	Reserve Bank Act Review Phase 2 Submission Information Release
	February 2019
	Information Withheld
	Copyright and Licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are  © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International  (CC BY 4.0) [https://creativecommons.org/licenses/...



