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Treasury Report: Treasury Report: Overseas Investment Amendment 
Bill: Residential Land: Additional design details 

Executive Summary 

This report updates Ministers on the Finance and Expenditure Committee’s (FEC) 
consideration of the Overseas Investment Amendment Bill (Bill), implementing the 
Government’s 100 day commitment to “ban overseas speculators from buying existing 
homes”, and to seek decisions from you on ways to address issues with the Bill, raised by 
submitters and identified by officials. 
 
It is proposed that your decisions on this report will form the basis of a Cabinet Paper to take 
to the Economic Development Cabinet Committee (DEV) on 28 March 2018 and Cabinet on 
3 April 2018.  This will allow officials to prepare a departmental report for FEC’s 
consideration on 11 April 2018 (this is a date indicated to us by the FEC Clerk, allowing for 
the Forestry Supplementary Order Paper to be considered by FEC before the report back 
deadline of 31 May 2018). 
 
Submissions on the Bill 
 
There were 213 written submissions on the Bill.  The following aspects of the Bill received 
the greatest weight of submissions: 

 
• Who should or should not have to apply for consent 
 
• The impact of requiring individual overseas persons to on-sell on the viability of 

developments. 
 
• The impact of requiring overseas persons that are body corporates or 

unincorporated entities to sell on the viability of new business models for 
supplying rental housing. 

 
• Exemptions for retirement village operators. 
 
• The impact of the rules on the luxury homes sector, particularly in Queenstown 

and Nelson. 
 
• The impact of the rules on a variety of different non-residential uses of residential 

land (e.g. supermarkets, utilities, mining, hotels, buffer land etc). 
 
• The standing consent regime’s utility if it does not apply to all sensitive land. 
 
• The requirement that conveyancer’s certify transactions. 
 
• Third party liability issues, including for banks and real estate agents 
 
• Transitional issues and commencement dates, including concerns about the 

OIO’s ability to process applications quickly. 
 
• Impacts on housing affordability. 
 
• The availability of district valuation rolls to determine whether land is “residential 

land”. 
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Proposed changes to the Bill 
 
Based on submissions made on the Bill and further consideration by officials, we recommend 
making the key changes set out below to the Bill through the departmental report to FEC.  
There are a large number of issues raised by submitters that we do not propose to address 
through amendments to the Bill. A full summary of our recommendations against all issues 
considered in this report is set out in a table in Annex One.  We will cover all issues raised in 
submissions in our departmental report to FEC: 
 
Who requires consent? 
 
We have considered approaches to address concerns of submitters and Ministers’ stated 
interest in the way the Bill treats permanent resident visa (PRV) and resident visa (RV) 
holders. We recommend allowing permanent resident visa (PRV) and resident visa (RV) 
holders that meet the 12 months/183 days test, to be able to buy residential land without 
consent.   
 
This option is Treasury’s original preferred option.  We consider it to reflect the weight of 
submissions on this issue, as well as providing greater alignment with general policy settings 
(which do not generally distinguish between PRVs and RVs) and reduced administration and 
compliance costs than the existing option. 
 
Consent to build new dwellings 
 
Removing the on-sale requirement for new builds 
 
We have considered submissions by a number of developers and others on the impact of the 
on-sale requirement on the viability of new residential developments. We do not have data to 
support the claims by submitters that overseas persons will not “buy-off-the-plans” on the 
condition they on-sell (as anticipated by the Bill) and that this will result in developers not 
being able to obtain finance. 
 
We do not therefore recommend relaxing the on-sale requirement for newly built housing. 
However, we recommend adding a regulation-making power which would allow Ministers to 
introduce a limited derogation from the on-sale requirement for a proportion of units in large 
(over 50 dwellings) apartment complexes if the Bill does impact on the viability of new 
developments. 
 
Provision of Rental Housing 
 
We recommend allowing overseas investors and property managers whose ordinary course 
of business involves providing 50 or more rental housing units to develop new residential 
dwellings and retain those dwellings to rent out.  We consider this to be a desirable type of 
investment which will contribute to increased housing supply for New Zealand’s, without 
undermining your policy objectives and giving rise to high compliance risk. 
 
Accommodation developments funded through individual sales 
 
Officials are doing further work with NZTE to consider what options are available to allow 
overseas persons to buy units in hotel developments that involve a lease back arrangement 
to the hotel operator but a residual occupation right remaining with the owner.  For example, 
these could include: 
 

• Allowing arrangements of this nature under the regulation-making power to allow 
for limited derogation from the on-sale requirement for a proportion of units in 
large (over 50 dwellings) apartment complexes described above; 
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• Clarifying that transactions that are conditional on the categorisation of the land 
for ratings purposes changing from residential or lifestyle prior to settlement; and 
 

• Allowing arrangements of this nature under the “Non-residential use of residential 
land” pathway described below. 

 
Consent to buy residential land for other purposes 
 
Many submitters have argued that the an unintended consequence of the Bill is that it would 
add cost, uncertainty and time to a number of non-residential uses of residential land e.g. a 
supermarket, retailer or untenanted buffer land to mitigate against amenity effects) and uses 
of residential land that were incidental to a core business purpose e.g. staff accommodation 
and tenanted buffer land to mitigate against amenity effects). 
 
We recommend allowing overseas developers to obtain consent to use land in the way 
described above through a streamlined consent pathway, rather than the full benefits test (as 
proposed in the Bill).  To use this new pathway, investors would need to satisfy Ministers 
that: 
 

• Residential land would be used for a non-residential purpose (e.g. through 
change of district valuation roll category); or 

 
• Residential land would be used for a residential purpose that was incidental to a 

core business purpose, as demonstrated by: the proximity of the residential land 
to the core business; whether the residential land would be used in the ordinary 
course of business of the application; and whether a reasonable alternative 
existed. 

 
The investor test would remain in place.  We also recommend that the counter-factual test 
not apply (as per the increased housing on residential land pathway).  
 
New activities to be exempted 
 
Telecommunications, power and gas distribution 
 
The Bill would require telecommunications network operators, electricity distribution 
businesses and gas distribution and transmission businesses to obtain consent through the 
benefits test for many small residential land purchases and leases necessary to maintain key 
infrastructure (e.g. small cell sites).  
 
Officials believe that this is very undesirable and recommend exempting these operators 
using definitions in existing statutes which regulate these industries. We do not believe there 
is any reason for these operators to need to obtain consent as they were not a focus of the 
Bill and an exemption can be developed which minimises any risk of behaviour that would be 
inconsistent with the objectives of the Bill. 
 
Compliance with RMA conditions – Oceana Gold 
 
Oceana Gold is an overseas person that owns gold mines, including in Waihi.  As a condition 
of their resource consent in Waihi, they are required to purchase residential land from people 
affected by their mining operations if the owner wants to sell.  We recommend providing an 
exemption to Oceana Gold for compliance with existing resource consent conditions through 
existing exemption powers in the OIA.  
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Enforcement powers 
 
Obligations on conveyancers 
 
There have been strong objections from conveyancers and the NZ Law Society to the 
obligations on conveyancers to certify to the best of their knowledge that a purchaser will not 
contravene the OIA. Their arguments include: this would impose cost on all purchases, 
conveyancers are only involved at the end of the transaction which is too late and the ‘best of 
knowledge’ requirements of the section are unclear.  
 
We recommend revising the Bill to require conveyancers to sight evidence of a purchaser’s 
eligibility to acquire residential land (and keep that on record for OIO audit purposes). This 
could be a passport (for NZ citizens), an OIO consent (for preapprovals/standing consents) 
or statutory declarations. This option would help clarify the standard of enquiry required of 
conveyancers and likely result in higher levels of compliance. 
 
Information gathering powers 
 
In response to concerns raised by the Office of the Privacy Commissioner, we recommend 
amending the information gathering powers in the Bill to more closely focus on the specific 
powers the OIO needs to effectively enforce the Act.  We also recommend clarifying 
information-sharing powers needed to carry out audits to verify compliance. 
 
Commencement and Transitional provisions 
 
Many submitters noted that the 10 calendar day period in the Bill between enactment and 
commencement created significant risks that the new regime would not be ready to be 
implemented when it comes into force.  They recommended providing a longer time period 
between enactment and commencement, and staging the implementation of some sections. 
 
Officials recommend specifying that the Bill will commence 60 calendar days following 
enactment but including a power to shorten this by Order in Council (to take into account 
possible CPTPP entry into force timeframes).  We also recommend staged implementation in 
the following order: New builds standing consents; Commitment to reside in New Zealand 
consents; and Forestry, profit a prendre and other tests amended by the Bill. 
 
Exemptions 
 
Previously granted exemptions 
 
The OIO has identified pre-existing exemptions which exempt owners of three existing 
lifestyle blocks near Queenstown from the requirement to obtain consent under the OIA.  
These will apply to the new residential land regime in the Bill, unless they are revoked. 
As they exemptions are limited in number and scope, 

 we recommend allowing the exemptions to remain 
in place. 
 
Māori freehold land 
 
Cabinet agreed to exempt persons of Māori decent that are not citizens or ordinarily resident 
from the requirement to obtain consent to have their ancestral interests in residential land 
that is Māori freehold land recognised.  As recommended by TPK and noted by the Minister 
of Māori Development at Cabinet, we recommend extending this exemption to all sensitive 
land in the OIA. 
 

[5]
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Changes to existing exemption powers 
 
The OIA contains powers to exempt particular classes of transactions and individuals from 
the requirement to obtain consent. 

  We recommend clarifying the breadth of the powers to grant 
exemptions   
 
We also recommend clarifying that where an overseas person acquires land from another 
overseas person under an exemption, conditions attached to the original consent continue to 
apply to the new purchaser. 
 
Other issues 
 
Commitment to reside in New Zealand (Australian PRs; spouses; pre-approved absences) 
 
We recommend making a number of changes to the commitment to reside in New Zealand 
pathway: 
 

• 

 
• Allowing people to obtain consent under this pathway if they have a foreign 

spouse or partner; 
 

• Providing a mechanism to have absences from New Zealand “pre-approved” as 
not counting towards the 183 days trigger event for the requirement to on-sell. 

 
Wahi Tapu 
 
TPK has recommended amending Schedule 1 of the OIA to ensure that wahi tapu listed 
under the Te Ture Whenua Maori Act (TTWNA) is treated as “sensitive land” in addition to 
wahi tapu the Heritage New Zealand Puhere Taonga Act 2014.  We agree with this 
recommendation on the basis that there is no reason to distinguish between these types of 
wahi tapu, and that the additional category must be gazetted by TPK, providing a clear basis 
for assessing what is captured. 

[5]

[5]
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Recommended Action 

We recommend that you: 
 
Process 
 
a note the Finance and Expenditure Select Committee is currently considering he 

Overseas Investment Amendment Bill and is scheduled to report back to the House on 
31 May 2018 
 

b note written submissions on the Bill ended on 16 February 2018 
 
c note following decisions on this Treasury Report, officials will provide a draft Cabinet 

paper of proposed policy changes for the Departmental report 
 
d note the Departmental Report on the Bill is planned to be lodged with the select 

committee on 9 April 
 
e note there are a number of issues identified in submissions, for which officials do not 

recommend any changes to the Bill (e.g. exempting acquisition of luxury homes from 
consent requirements) 
 

Who requires consent under the Bill? 
 
f note the Bill as introduced provided that residential land could be acquired without OIO 

consent by a person who is ‘ordinarily resident in New Zealand’, which the Bill defines 
as a permanent resident visa holder who has resided in New Zealand for the past 12 
months and been present in New Zealand for at least 183 days in the past 12 months 
 

g note approximately 40 submitters raised the way the Bill distinguishes between 
permanent resident visa holders and resident visa holders 

 
h agree to expand the Bill’s definition of ‘ordinarily resident in New Zealand’ to also 

include a resident visa holder who has resided in New Zealand for the past 12 months 
and been present in New Zealand for at least 183 days in the past 12 months 

i  
Agree/disagree. 
 

When is consent available to build homes? 
 
j note that approximately 30 submissions noted that the on-sell requirement creates a 

disincentive for overseas buyers to make pre-sales of apartment units, which could 
hinder the ability of developers to access finance and support growth in the housing 
supply at the desired pace and scale 
 

k note that officials do not currently recommend that the on-sell requirement should be 
removed, to be consistent with the objective of the Bill and because we have limited 
evidence to support assertions that the housing supply will be negatively impacted by 
the Bill 
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l agree that the Bill be amended to add a new regulation-making power for government 
to allow larger apartment dwellings to sell some share of their units to overseas buyers, 
with no on-sell requirement, if in the future we have evidence to demonstrate that this 
would help to improve the availability of housing for New Zealanders.  
 
Agree/disagree. 
 

m note the Bill as introduced does not enable large-scale overseas investors or property 
management companies to build and hold rental housing, and this restriction could 
work against the Government’s objectives for increasing the quantity, quality and 
variety or rental housing 
 

n agree to amend the Bill to enable overseas investors and property managers whose 
ordinary course of business involves providing larger portfolios of rental housing to 
develop new residential dwellings and retain those dwellings to rent out 

 
Agree/disagree. 
 

o note officials from the Treasury and NZTE are investigating options to address 
potential impacts on accommodation developments funded through sales of individual 
units 
 

When is consent available to buy residential land for other purposes? 
 
p note that submissions identified a number of typical business scenarios that the current 

benefits test would not accommodate 
 

q agree to amend the Bill to introduce a new simplified screening pathway for a business 
to acquire residential land for a non-residential purpose or a residential purpose that is 
incidental to a core business purpose 

 
Agree/disagree. 
 

r agree the proposed new simplified screening pathway contains safeguards to prevent 
exploitation, including: 
 
a. the investor test;  

 
b. clear tests for demonstrating the residential land would be used for either: 

 
i. non-residential use (demonstrated by a change of property valuation 

category); or  
 

ii. residential use incidental to core business (demonstrated by the proximity 
of the residential land to the core business; whether the residential land 
would be used in the ordinary course of business of the applicant; and 
whether a reasonable alternative existed); and  

 
c. the ability of the OIO to impose conditions on a consent to ensure mandatory 

outcomes were achieved within a specified period. 
 

Agree/disagree. 
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Should certain new activities be exempt? 
 
s agree to amend the Bill to provide a new exemption from OIO consent requirements for 

residential land for network utility operators (e.g. telecommunications, electricity 
distribution and gas distribution) 

 
Agree/disagree. 

 
t note Oceana Gold is a mining company with a  resource consent condition that 

requires them to purchase residential land from effected property owners that wish to 
sell 
 

u note we do not know of any other companies with similar resource consent conditions 
 
v agree that, on application from Oceana Gold, an exemption be granted to Oceana 

Gold to comply with existing resource consent conditions under existing powers in the 
OIA 
 
Agree/disagree. 
 

What enforcement powers are required? 
 
w note the Bill as introduced includes a requirement for conveyancers to certify to the 

best of their knowledge that a purchaser will not contravene the Overseas Investment 
Act through a transaction   
 

x agree to amend the Bill provisions on conveyancers’ certification obligations to a 
requirement for conveyancers to certifying they have sighted evidence of purchaser’s 
eligibility to acquire residential land (including a passport, Overseas Investment Office 
consent or a statutory declaration from the purchaser) 
Agree/disagree. 
 

y note the Bill as introduced includes information gathering powers that would only 
enable the OIO to make very specific checks where there is reason to suspect an 
offence, rather than having the ability to carry out random audits 
 

z agree to amend the Bill provisions on information gathering powers by providing 
specificity of the types or nature of the information the OIO can collect and clarify 
information sharing powers  

 
Agree/disagree. 
 

Commencement and transitional provisions 
 
aa note the Bill provides for amendments to the Overseas Investment Act to come into 

force 10 days after Royal Assent 
 

bb agree to amend the Bill to specify commencement 60 calendar days after Royal 
Assent, but with the ability for commencement by Order in Council, which will facilitate 
staged implementation 

 
Agree/disagree.  
 

[1]

[1]
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Exemptions 
 
cc note that Treasury will provide you further advice seeking policy decisions on the 

content of exemptions to be made as regulations  
 

dd note the Bill includes a regulation-making power for an exemption for Māori persons 
acquiring Māori freehold land that is “residential land” 

 
ee agree to extend the Māori freehold land exemption in the Bill to all sensitive land, and 

include it in the Act rather than regulations 
 

Agree/disagree. 
 
ff note that, 

 (legally privileged) 
 

gg agree to include guidance in the empowering provisions for class and individual 
exemptions on the sorts of exemptions that could be granted  

 
Agree/disagree. 

 
hh note that a current feature of class exemptions is that exemption users may not be 

bound by the consent conditions of the previous overseas owner  
 

ii agree to amend the OIA and Regulations to ensure that, in some cases, exemption 
users are treated as consent holders 

 
Agree/disagree. 

 
Other issues 
 
jj note the Act currently includes wahi tapu land listed under the Heritage New Zealand 

Pouhere Taonga Act 2014 but not wahi tapu land under the Te Ture Whenua Maori Act  
 

kk agree  to amend Table 2 of Schedule 1 of the OIA to broaden the definition of 
‘sensitive land’ to include: land over 0.4 ha that adjoins land over 0.4 ha set apart as a 
Māori reservation under section 338(1) of Te Ture Whenua Maori Act because it is a 
wahi tapu (within the meaning of that Act) 

 
Agree/disagree 
 

ll 

 
mm  

 
Agree/disagree. 

[1]

[1]
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nn agree holders of Australian permanent resident visas that are not ordinarily resident in 
New Zealand are eligible for the Commitment to Reside in New Zealand pathway to 
purchase residential land 
 
Agree/disagree.     
 

oo agree an overseas person is exempt from OIA screening requirements in respect of 
acquiring or dividing relationship property, if their spouse, civil union partner or de facto 
partner receives consent under the Commitment to Reside in New Zealand pathway 
 
Agree/disagree. 

 
pp note on 23 January 2018, Cabinet agreed that for the Commitment to Reside in New 

Zealand pathway, an absence from New Zealand trigger event is resolved if relevant 
Ministers are satisfied that despite the absence, the person has not severed their 
commitment to reside in New Zealand   
 

qq agree relevant Ministers have the ability to grant pre-approval to an individual consent 
holder that an absence from New Zealand in specific circumstances will not trigger 
requirements for a consent holder to on-sell their interest in residential land 

 
Agree/disagree. 

 
Financial implications and referring this report   
 
rr note officials are assessing costs associated with administering changes to the OIA 

through the Bill and exploring options for cost recovery 
 

ss note once there is greater clarity on policy settings, and the ability to forecast the 
potential volume of applications and operational requirements, the Minister for Land 
Information intends to seek approval from Cabinet for funding operation of the regime  

 
tt refer this Report to the Ministers of Housing and Urban Development, and for Land 

Information.  
Refer/not referred. 

 
 
 
 
 
 
James Beard 
Director, Economic Systems 
 
 
 
 
 
 
 
Hon David Parker 
Associate Minister of Finance 
 

[1]

[1]
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Treasury Report: Treasury Report: Overseas Investment Amendment 
Bill: Residential Land: Additional design details 

Purpose of Report 

1. The purpose of this report is to update you on the Finance and Expenditure 
Committee’s (FEC) consideration of the Overseas Investment Amendment Bill (Bill) 
and to seek decisions from you on ways to address issues with the Bill, raised by 
submitters and identified by officials. 

Background 

2. The Bill implements the Government’s 100 day commitment to “ban overseas 
speculators from buying existing homes”.  It was referred to FEC for consideration on 
19 December 2017.  The public submissions period for the Bill ended on Friday 16 
February 2018 and oral hearings took place between Thursday 22 February and Friday 
2 March 2018.  Officials are now in the process of preparing a departmental report for 
FEC.   
 

3. This report seeks decisions to assist officials to prepare a Cabinet Paper seeking 
Cabinet’s endorsement of substantive changes to the Bill which fall outside of previous 
Cabinet decisions.   

 
4. A timeline setting out proposed next steps is set out in the “Next Steps” section below. 

Submissions on the Bill 

5. In total 213 submissions were received on the Bill and 63 submitters requested to 
present their submission orally.  Submissions covered a wide-variety of themes, in 
particular: 
 
• Who should or should not have to apply for consent 

 
• The impact of requiring individual overseas persons to on-sell on the viability of 

developments. 
 

• The impact of requiring overseas persons that are body corporates or 
unincorporated entities to sell on the viability of new business models for 
supplying rental housing. 

 
• Exemptions for retirement village operators. 

 
• The impact of the rules on the luxury homes sector, particularly in Queenstown 

and Nelson. 
 

• The impact of the rules on a variety of different non-residential uses of residential 
land (e.g. supermarkets, utilities, mining, hotels, buffer land etc). 

 
• The standing consent regime’s utility if it does not apply to all sensitive land. 

 
• The requirement that conveyancer’s certify transactions. 

 
• Third party liability issues, including for banks and real estate agents. 

[1]

[1]
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• Transitional issues and commencement dates, including concerns about the 

OIO’s ability to process applications quickly. 
 

• Impacts on housing affordability. 
 

• The availability of district valuation rolls to determine whether land is “residential 
land”. 

 
6. A table setting out all submissions made on the Bill is attached as Annex Two.   

Issues requiring Ministerial Decisions 

7. There are a variety of issues for which Ministerial decisions are required to assist 
officials to develop a departmental report for FEC. These include where there have 
been a significant number of submissions on a particular issue and where officials have 
been doing further analysis. In this section of the report, we explain the following issues 
and provide recommendations for your consideration: 
 
A. Who requires consent under the Bill? 

 
B. What is covered by the Bill? 

 
C. When is consent available to build homes? 

 
D. Standing consents 

 
E. When is consent available to buy residential land for other purposes? 

 
F. Should certain new activities be exempt? 

 
G. What enforcement powers are required? 

 
H. Commencement and Transitional Provisions 

 
I. Exemptions 

 
J. Other Issues 
 

8. Options set out in this report are assessed against the three policy criteria used in the 
100 Day Commitment: Banning Overseas Buyers from Buying Existing Homes Cabinet 
Paper and Detailed Design Proposal Treasury Reports [TR2017/2389, /2478 and 
/2536]: 
 
• Policy effectiveness: that the policy is effective, has the coverage we want, 

minimises any unintended consequences, and provides a mechanism for 
overseas investors to build new houses for sale where this supports housing 
supply without adding to demand. 
 

• Compliance with New Zealand’s international obligations: Obligations in a 
number of existing trade and investment agreements include the obligation not to 
discriminate on the basis of nationality.  

   
 

 
• Minimising compliance and administration costs: Supported by clear and simple 

rules that fit in with existing regulatory frameworks and land sale processes. 

[1]

[1]
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9. There are a large number of other issues raised by submitters that we have not 

attempted to address in this paper, including because they are: technical issues; issues 
on which we have had clear guidance from Ministers and Cabinet previously; or where 
there are no viable alternative options that address the policy objective of the Bill.   
 

10. There are also a number of oral submissions that FEC is yet to hear, which may give 
rise to new issues.  We are providing you with this report now, rather than waiting for all 
oral submissions to be heard, given the tight timeframes for FEC’s consideration of the 
Bill before the Forestry Supplementary Order Paper is introduced. However, oral 
submissions heard by FEC to date have not raised additional points to those set out in 
written submissions. 

 
11. We propose to cover any new issues off, as appropriate, in a Cabinet Paper.  This will 

come to you in draft form on 9 March 2018.   
 
12. A summary of our advice in this report is set out in table form in Annex One. 

[1]
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A. Who requires consent under the Bill? 

13. A prospective buyer of “residential land” will be subject to screening under OIA 
requirements if they are an “overseas person”. A person is not an overseas person if 
they are: a New Zealand citizen or “ordinarily resident in New Zealand”.   

A1. Permanent residents and resident visa holders 

14. In the Bill as introduced, the definition of “ordinarily resident” in New Zealand means a 
permanent resident visa holder who has resided in New Zealand for the past 12 
months and been present in New Zealand for at least 183 days in the past 12 months 
(the 12 months/183 days test).  This approach differs from the existing approach in the 
OIA1 and the approach recommended by officials (Option 2 below), both of which treat 
permanent resident visa holders and resident visa holders (collectively, “residence 
class visa holders”) the same way. 

15. When Cabinet considered the draft Bill before it was introduced in December, it noted 
that it remained interested in submissions made on the “ordinarily resident in New 
Zealand” definition.  

16. Approximately 40 submitters raised the way the Bill distinguishes between permanent 
resident visa and resident visa holders in their submissions. The key arguments were: 
• Holders of resident visas should also be treated as “ordinarily resident in New 

Zealand” if they meet the 12 months/183 days test. This is on the basis that there 
is little difference in the entitlements between the permanent resident visas and 
resident visas and therefore they should be treated the same.  
 

• There should be no requirement for holders of permanent resident visas to reside 
in New Zealand to meet the 12 months/183 days test. This is because, under the 
requirements to obtain a visa, a permanent resident has already shown a 
commitment to New Zealand (e.g. by living in New Zealand for at least 184 days 
in each of the previous two years).2 

 
Box: 1  

What is the different between a permanent resident visa and a resident visa? Not much 

A “residence class visa” is a resident visa or a permanent resident visa. 
They both entitle the holder to:  
 

• live, work and study in New Zealand indefinitely 
 
 
                                                
1 Under the existing OIA, a person is “ordinarily resident in New Zealand” if the person— (a) holds a residence class visa 
granted under the Immigration Act 2009; and (b) is in one of the following categories: (i) is domiciled in New Zealand; or (ii) is 
residing in New Zealand with the intention of residing there indefinitely, and has done for the immediately preceding 12 months. 
Absence from New Zealand for no more than 183 days in aggregate in the last 12 months (counting presence in New Zealand 
for part of a day as presence for a whole day) does not prevent a person from satisfying the requirement for residing in New 
Zealand for the last 12 months under subsection (2)(b)(ii). 
2 For the purpose of the Immigration Rules, “a commitment to New Zealand” for the purposes of obtaining a permanent resident 
visa can be shown by of one of the following: Has lived in New Zealand for at least 184 days in each of the past two years; Is a 
New Zealand tax resident, and been resident for 41 days or more in each of the past two years;  Has invested $1,000,000 in 
New Zealand for the past two years; Successfully established a business in New Zealand that has been trading successfully 
and benefiting New Zealand in some way for the past year; They have been in New Zealand as a resident for a total of at least 
41 days in the past 12 and have established a base in New Zealand (eg they own and maintain a family home or have worked 
full time in New Zealand). 
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• access to free healthcare, vote in elections (if the visa holder has lived in New 
Zealand for more than one year),  
 

• access to benefits such as the Jobseekers Allowance and New Zealand 
Superannuation (subject to other criteria). 

 
The main difference in entitlements is that resident visas have travel conditions that only allow 
the person to re-enter New Zealand as a resident until a certain date.  In contrast, a permanent 
resident visa allows indefinite re-entry to New Zealand.  Resident visa holders may also have 
other conditions on their visa, for example, to maintain an investment or remain in a particular 
job. 
 
The majority of first time residents (over 80%) are granted a permanent resident visa within 
their first five years.  
 
A permanent resident visa is not a required step in order to get citizenship.   

Options analysis: 

17. There are several options available to address points raised by submitters on which 
people require consent to buy residential land under the Bill, and which are outside the 
Bill’s scope. 
 

18. A table setting out the impacts of these options is set out in Annex Three.  Set out 
below is our estimate of the approximate number of permanent resident and resident 
visa holders (“residence class visa holders”) that would require consent to purchase a 
home to live in (under the “commitment to reside in New Zealand” pathway under each 
option set out below)3: 

 
Option Estimated number of PRV & 

RV holders requiring consent 
Option 1 (Bill as introduced) 
Permanent resident visa holders that meet the 12 months/183 days test 7400 

Option 2 (Originally recommended – Treasury preferred) 
Permanent resident visa and resident visa holders (“residence class visa 
holders”) that meet the 12 months/183 days test.

2500 

Option 3 (New Alternative – MBIE preferred) 
Resident visa holders that meet the 12 months/183 days test and all 
permanent resident visa holders 

1200  

Note: There is limited data available about residence class visa holders who purchase residential property, and these estimates 
have been constructed using different data sets.  Accordingly, while these are our best estimates, we cannot be certain that 
these figures are accurate.  We will continue to work with DIA and the OIO to refine these numbers.   
 
Option 1 (Bill as introduced) 
Permanent resident visa holders that meet the 12 months/183 days test 
 
19. This option treats permanent resident class holders differently to resident visa holders.  

Resident visa holders will always require consent to purchase residential land, with 
consent available in limited circumstances. 
 

                                                
3 There are slight differences between these figures, and the figures that have previously been provided by the OIO. The main 
reason for this is that the purpose of the OIO figures is to estimate the likely number of applications that they expect to be made 
by PRV and RV holders under the new rules, whereas the purpose of the figures in this report is to estimate the number of PRV 
and RV holders who would require consent, in order to illustrate the overall differences between the options.     
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20. 
It means that a high numbers of people will require consent to purchase residential 
land.  However, this will lead to high administration costs and increase costs of 
compliance for all.  It may also contribute to high levels of non-compliance.   

 
21. This option may impact on people that have lived in New Zealand a long time, are 

active contributors to their communities and the economy.  This option may also 
 

  However, both permanent resident and resident visa holders can apply for 
consent to buy a home to live in under the “Commitment to reside in New Zealand” 
pathway, which would mitigate against these impacts in many cases. 
 

Preferred Option 

Option 2 (Originally recommended by officials) 
Both permanent resident visa and resident visa holders (“residence class visa holders”) that 
meet the 12 months/183 days test. 
22. This option treats permanent visa holders and resident visa holders in the same way, 

consistent with the way these visa holders are treated pursuant to the OIA and 
Immigration Rules.  This test is also the most similar to the IRD brightline withholding 
test (although it should be noted that that test applies to sellers rather than buyers) 
 

23. The option would increase the number of non-citizens who would be able to buy 
residential land without consent in comparison to Option 1.  However, it will result in 
reduce administration costs for the OIO and may lead to higher levels of compliance.   

 
24. It is less likely than Option 1 to  

 as it allows those with a right to reside in New 
Zealand indefinitely with the right to purchase homes without consent. Resident visa 
holders have to go through a robust process in order to be granted residence and are 
assessed for their benefit New Zealand either through their skills, their family 
connections or through our international commitments. 

 
25. The Treasury considers this option to be the best balance of the three policy criteria.  It 

is also an option which would address concerns raised by majority of submitters.   
 
26. Importantly, this option does not add additional distinctions between people that hold a 

permanent resident visa and a resident visa.  As noted in the box above, New Zealand 
law generally treats permanent resident visa and resident visa holders equally.   

 
Option 3 (New Alternative – MBIE preferred) 

Resident visa holders that meet the 12 months/183 days test and all permanent resident visa 
holders 

27. This option treats permanent resident class visa holders differently to resident class 
visa holders. This may be justified because permanent resident visa holders will have 
already had to prove a commitment to New Zealand test through the immigration 
requirements (see footnote 2). 
 

28. This option is the least compliance heavy option because fewer people will need to 
meet the 12 month/183 day test or apply for consent.  This will reduce administration 
and compliance costs, and may lead to higher levels of compliance because it will 
provide a clearer brightline for those permanent resident visa holders. This option 
would have the least impact 
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29. 

 
International obligations and interests 

30. 

 
Impact of changes on fees 

31. If the group to be screened is moved from what is in the Bill to Options 2 or 3, it is the 
OIO’s view that there will be an implication on the cost of the application fee. This is 
because the fixed costs associated with the regime will be spread across a smaller 
group of people, which leads to an increase in the application fee cost. The OIO’s fee 
estimations are still being finalised, and yet to be quality assured by the Treasury, but 
would increase the fee from an estimated $1700 excl GST for status quo group as 
drafted in the Bill, to $2,800 excl GST for the Treasury preferred option. 
 

32. It is standard practice for the cost of enforcement of those outside of the regime to not 
be cost recovered, and to be Crown funded. If a decision is made to reduce the number 
of people that are required to be screened by the OIO, there is a larger group of people 
transacting property outside of the regime, and there may be financial implications for 
the Crown in order to retain the same level of enforcement activity over a larger group.  
However, the Treasury notes that compliance rates and therefore financial implications 
of enforcement activity will be impacted by your choices on the nature of the obligations 
imposed on conveyancers explored below.   

 
Implications for commitment to reside in New Zealand pathway 

33. The number of people who would need to use the commitment to reside in New 
Zealand pathway as currently defined would reduce if option 2 or 3 were adopted.  This 
is because there is substantial overlap between the categories of visa holders that are 
not subject to screening under option 2 and 3, and the visa holders that can apply for 
consent under the commitment to reside in New Zealand pathway.   
 

34. The commitment to reside in New Zealand pathway was originally developed as a 
mechanism for allowing some temporary visa holders4, and resident visa holders who 
didn’t meet the 12 months/183 days test, to obtain consent to purchase a home to live 
in.  Based on Cabinet’s decision, this was limited to permanent resident and resident 
visa holders.  We have not provided further advice on possible changes to this pathway 
but could do so if Ministers wished. 

 

                                                
4 For example, Essential Skills (for jobs on the skills shortage list) and Work to Residence. 
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A2. Investor visas 

35. A number of submitters have argued that migrants who obtain residence under the 
Investor visa categories should be able to obtain consent to purchase residential land 
without consent.  They argue that investor migrants have demonstrated their 
commitment to New Zealand through satisfaction of immigration rules and make 
significant contributions to their communities (through jobs, investment, philanthropy 
etc).  They argue that the 12 months/183 day rule would preclude many investor 
migrants from purchasing residential land because the nature of their business 
interests mean that they will not be in New Zealand for sufficient time to meet this Rule. 
 

Proposed approach 

36. Officials continue to be of the view that providing flexibility for investor migrants is 
difficult to reconcile with the objective that only people with a commitment to reside in 
New Zealand should be able to buy residential land to live in and the requirement that 
other resident visa holders most meet the 12 months/183 days rule.  We do not 
propose changes to the Bill on the basis of these submissions but could provide 
options, if Ministers required. 
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B. What is covered by the Bill? 

37. The Bill defines “residential land” to include land that has a property category of 
“residential” or “lifestyle” on the district valuation roll, and a flat in a building owned by a 
flat-owning company.   
 

38. The use of the property category on the district valuation roll has generally been 
supported by submitters.  Some have noted that it will be important to ensure that this 
information is readily available (something officials are working on).  

 
39. However, a number of submitters have argued that the scope of the definition is too 

broad in the following ways: 
 

• It captures “luxury homes” (i.e. homes above a certain value in absolute terms or 
relative to the median price). 
 

• The inclusion of land that has a “lifestyle” property category means that it 
includes land that is not a substantial source of homes. 

 
• The Bill should apply on a regional basis, focusing on those regions that face 

significant housing affordability issues (particularly large cities such as Auckland).  
 
Proposed Approach 

40. We have not provided options to address these issues for the reasons described 
below.  However, we would be able to do so, if requested by Ministers. 

 

Luxury Homes 
41. A large number of submitters have argued that the Bill should exempt “luxury homes” 

(i.e. homes above a certain value in absolute terms or relative to the median price) 
from screening.  These submitters are predominantly from the Queenstown Lakes, 
Wanaka and Nelson Districts.   
 

42. Submitters argue that the Bill should distinguish between “luxury homes” (i.e. homes 
above a certain value in absolute terms or relative to the median price) and homes at 
the lower-end of the market.  This is based in their assertion that “luxury homes” are 
not a cause of housing affordability issues for first home buyers. Submitters also argue 
that restricting overseas purchases of this type of housing, including new builds, will 
significantly impact the construction sector in some regions, particularly Queenstown, 
Wanaka and Nelson.  They argue that overseas persons buying these homes tend to 
be well-connected individuals that make significant contributions to their New Zealand 
communities. 

 
43. Officials view is that there is a relationship between the cost of housing at the top-end 

of the market and the cost of housing at the bottom-end, including because the cost of 
land is one of the most significant costs in the total costs of housing.  Demand for land 
to develop luxury homes, drives up prices of land for more affordable housing. 
Furthermore, strong foreign activity in the top-end of the market displaces New 
Zealanders from being able to purchase these homes, and so places further demand 
pressures in other segments of the market. High price levels in the top-end of the 
market can also create self-fulfilling expectations of price gains in other segments of 
the market. 
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44. Given the above view and our understanding that exempting “luxury homes” from the 
Bill would undermine the Government’s objective, we have not proposed approaches to 
address the concerns raised on this issue.  We could provide options if requested. 

 
Lifestyle land 
 
45. Officials have not proposed options to address concerns with the inclusion of “lifestyle” 

land within the definition of residential land because “lifestyle” land is likely to be a 
significant source of new housing in the future, particularly in large cities.  Excluding 
“lifestyle” land could shift demand for land from inner city suburbs to the periphery. 
 

Application on a regional basis 
 
46. Officials have not proposed options to apply the Bill on a regional basis.  This is 

because a key objective of the Bill is to ensure that house prices in New Zealand are 
shaped by New Zealand buyers.  Limiting the scope of the Bill to some regions or some 
sectors of the market would not achieve the primary objective of the Bill. 
 

47. In addition, to be effective the Bill needs to be able to address future housing 
affordability issues.  We cannot anticipate where these could take place. We also know 
that some “regions” (such as Queenstown) already suffer from significant housing 
affordability issues.  
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C. When is consent available to build homes? 

48. An objective for this legislation is to provide a pathway for foreign investment to add to 
housing supply where it does not add to demand. 
 

49. Approximately thirty submissions included some focus on how the Bill’s current 
structure would hamper growth in the housing supply. The two major channels by 
which submitters argued that housing supply would be impacted were:   

 
a The on-sell requirement discourages pre-sales of apartment units to overseas 

buyers. A given level of pre-sales is needed in order to access finance to proceed 
with the development, and so this on-sale requirement limits the provision of 
housing at the scale and pace to increase the housing supply for New 
Zealanders.   
 

b There is no capacity for a large scale, professional, rental property provider 
owned by an overseas person to build and hold rental properties because of the 
on-sell requirement. 

 
50. Splitting this issue into two (an enabling development focus and a rental market focus) 

provides several policy options to address this issue. 
 

C1. Removing on-sale requirement for new builds 
 
51. We note that our recommendation on this issue (Option 1) is finely balanced with 

Option 2. Ultimately, we have recommended that you remain with the status quo in the 
Bill on the basis that we do not have evidence available to us to verify the claims made 
by submitters that the Bill as drafted could result in new developments not taking place.  
As a result, we have been unable to recommend that allowing on-sales in some cases 
is justifiable departure from your objective that the New Zealand housing market should 
be a market shaped by New Zealand buyers, and overseas persons should be able to 
buy residential land to develop without adding to demand. 
 

52. However, we recommend providing flexibility through a regulation-making power to 
provide flexibility as described in Option 2 if the Bill does impact on the viability of new 
developments. 

 
Option 1 (Bill as Introduced) 
 
Require on-sale of newly built units which increase housing on residential land 
 
53. The on-sell requirements in the current Bill discourages investors from purchasing units 

in apartment buildings since they need to be on-sold within a specified period.  
 

54. A common point raised in the submissions was that pre-sales of apartment units to 
overseas buyers are an integral part of acquiring finance to begin the development of 
an apartment building. Indeed, financiers require some level of pre-sales in order to 
make a loan for a development, with these levels of pre-sales shifting depending on 
market conditions and risk preferences of banks.   

 
55. The current Bill could negatively impact on the desirability to overseas persons of 

purchasing apartments off the plans.  This could limit these levels of pre-sales and so 
could lead to these apartment developments being delayed or cancelled if sufficient 
pre-sales do not occur.   
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56. We do not have any data to verify the assertions made in submissions on this point on 
the impacts on the viability of some new developments.  However, we understand that 
people do purchase units in new developments “off-the-plans” and sell them when the 
development is completed as an investment (something permitted by the Bill as 
currently drafted), which suggests that overseas investors will continue to do this but 
perhaps at reduced levels.   

 
57. Further, the on-sell requirement in the current Bill would likely reduce demand 

pressures for housing in New Zealand, which could be of benefit to New Zealand 
buyers.  There is a risk that by removing the on-sell requirement demand for housing 
from overseas persons will be channelled in to new apartment developments. 

 
Option 2 (New Option) 
 
Allow developments of larger apartment developments to sell some share to overseas 
investors with no on-sell requirement 
 
58. This option would enable pre-sales up to a maximum prescribed level of units in large 

apartment developments to overseas persons who obtain consent through the 
“increased housing on residential land” pathway with no on-sell requirement. The 
overseas owner could not occupy the unit.  They would need to rent it out. This would 
facilitate investment but would not undermine the “commitment to reside in New 
Zealand” pathway.  

 
59. This would respond to the argument by some submitters that these pre-sales are 

needed for developers to access funding for their projects, including because domestic 
buyers tend to be more hesitant to buy apartments “off-the-plans” than overseas 
buyers.  However, preventing overseas persons from living in these units is unlikely to 
completely satisfy developers. 

 
60. This option would help to minimise the impacts of the Bill on the supply of affordable 

housing for New Zealanders.  Our view is that the financing issues presented by 
developers are more likely to be applicable to large apartment developments than 
housing developments.  This is because financing to complete an apartment 
development is required up front as it is less likely that they cannot be developed 
through a staged model.  For this reason, we would not recommend apply this option to 
housing developments. 

 
61. We would recommend prescribing that consent under this option would only be 

available for developments of 50 new dwellings or more.  This would ensure that the 
pathway was only available where the development was substantially adding new 
housing supply, and significant financing was available in order for the development to 
take place. 

 
62. We would also recommend prescribing that no more than 50% of units in a new 

development that could be sold to overseas persons (but providing that this proportion 
could be changed through regulation).  This is similar to the Australia’s New Dwelling 
Exemption Certificate (which allows holders of this certificate to sell up to 50% of units 
in multi-unit developments of 50 units or more to overseas buyers). The 50% limit aims 
to minimise the risk that demand for housing from overseas buyers is channelled in to 
new apartments, resulting in limited new housing supply for New Zealanders. 

 
63. The limitation of the availability of this option to new developments of 50 units would 

make this pathway available to relatively few developments in New Zealand but a large 
number of total new units. The below table presents further information about the size 
of developments, the number of projects involved, and the share of units that are 
delivered. 
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Figure 1: Auckland Apartment and Terraced Development Size and Contribution to 
Housing Supply Growth, Projects Expected to be Completed from 2015-2021 

Number of Units in 
Development Number of Units Percent of Total Units Number of Projects
500 or more 1,416 7% 2 
200 or more 5,771 30% 17 
100 or more 10,344 53% 52 
50 or more 14,883 76% 118 
50 or smaller 4,594 24% 210 

*Source: RCG Development Tracker, https://www.greaterauckland.org.nz/our-analysis/rcg-development-tracker/  
 
64. For this consenting pathway, a developer would apply for a certification from the OIO 

which would allow them to sell some share of units to overseas person with no on-sell 
requirement for these buyers. To acquire this certification, developers would need to 
demonstrate: 
 
a How they plan to market and sell these units to New Zealanders; 

 
b Timeframes and schedules for property development; 

 
c How any relevant owners have complied with previous housing developments 

enabled under this certificate; and 
 
65. They would need to provide the OIO with evidence that they did not exceed the level of 

permitted overseas buyers on completion of the development.   
 
66. There is no available data on the share of housing in major apartment developments 

that is currently being purchased by overseas buyers. However, a quarterly survey by 
the National Australia Bank5 finds that the share of new housing sales to overseas 
homebuyers declined from approximately 15 percent to 8 percent after penalties for 
violating foreign investment regulations were strengthened in 2015. This decline was 
most dramatic in Victoria, where foreign purchases of newly built housing has declined 
from over 30 percent in 2015 to approximately 15 percent currently. 

 
67. While this option would help to promote the delivery of housing supply for New 

Zealanders, it does result in some New Zealand housing being owned permanently by 
overseas persons. This creates the risks that some housing units would not be used to 
increase the housing supply available to New Zealanders (e.g. because they are 
retained for the overseas person’s use or left vacant). It would be difficult to monitor 
whether the units were rented out, which would increase compliance costs relative to 
Option 1. 

 
68. Given the inconsistency between this option and the Government’s objective 

 we do not 
recommend this option to you.   

 this may be a 
preferable option than Option 1. 

 

                                                
5 https://business.nab.com.au/wp-content/uploads/2018/02/NAB-Residential-Property-Survey-Q4-2017Final.pdf  
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Preferred Option 

Option 3 (Combination of options 1 and 2) 

Retain future flexibility  
69. Flexibility can also be provided to Option 1 to give the government regulatory powers 

to alter the ability of overseas persons to purchase newly built housing in the future.  
 

70. This option would add to the Act a new regulation-making power to allow for Option 2 
to be implemented in the future using regulations.  The empowering provision would 
be constrained to providing an exemption to the on-selling requirement only in 
respect of larger apartment developments.  If the Government became concerned 
that the new law was hindering apartment development, it could make the 
regulations. 

 
71. If such regulations were made, they would provide for two new features of the 

regime. 
 
72. First, a developer (who may or may not be an overseas person) would apply for a 

certification from the OIO, as described in above, which would permit them to sell 
some proportion of units to overseas person with no on-sell requirement. 

 
73. Second, an overseas person seeking to “buy off the plans” would still need to obtain 

OIO consent through the “increased housing on residential land” pathway.  If they 
were buying units within permitted proportion that can be sold to overseas persons, it 
would ask the OIO to waive the on-sale consent condition in relation to specified 
units.  (If it bought units over the permitted proportion, it would still be required to sell 
those additional units.)  The overseas person and its associates still could not live in 
any of the units.  That is, the exemption would facilitate investment but would not 
undermine the “commitment to reside in New Zealand” pathway. 

 
74. The suggested thresholds to define a “larger apartment developments” are 

presented in Option 2, but these could be set at any level that seems more 
appropriate in the future.  

 
Options 4 (Alternative option) 
 
Remove the on-sale requirement for all newly built apartment units 
 
75. Some submissions encouraged the removal of the on-sale requirements for newly built 

apartment units. This would be the most effective towards encouraging pre-sales of 
housing units to overseas buyers and to maximize the scale and speed of housing 
development. 
 

76. However, this option would do the least to reduce overseas demand in New Zealand 
housing. By allowing developments of any size to be able to sell units to overseas 
buyers and not limiting the amount of units that can be sold to them, the reduction in 
demand pressures facing New Zealanders from overseas sources would be the least 
under this option.  

 
77. This option, by allowing the greatest amount of overseas purchase without any on-sell 

or leasing requirement, could also create the greatest risks of these units being left 
vacant. 
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78. In addition, the administrative burden of this option would be the largest by allowing 
apartment developments of any size to be able to apply for this consenting pathway.  

 
International obligations and relations  
 
79. 

 
C2. Provision of Rental Housing  
 
Option 1 (Bill as introduced) 
 
Overseas developers must on-sell residential dwellings 
 
80. The current Bill does not create a pathway for large-scale investors or property 

management companies to build and hold rental housing. 
 

 
81. The need for additional rental housing units is becoming increasingly pronounced in 

major urban areas. Institutional investors are becoming increasingly active in the New 
Zealand housing market, with developments of rental housing projects in Hobsonville, 
Whenuapai, and Queenstown boosting the housing supply in those areas. International 
investors have also supplied significant amounts of long-term rental housing in other 
parts of the world (such as the US and Europe) and there are organisations 
establishing similar business models in New Zealand. Discouraging such organisations 
from supplying new rental housing could work against the government’s objectives of 
increasing the quantity, quality and variety of rental housing.  

 
82. The requirement to on-sell could also prevent overseas persons from contributing 

funding towards innovative home ownership models, such as rent-to-buy and shared 
equity schemes. 

 
83. However, the current structure of the Bill also decreases overseas demand pressures 

for land and housing units. This would be especially beneficial for New Zealanders 
looking to purchase housing.  

 
Option 2 (Originally recommended by officials) 
 
Allow for commercial leases of residential property  
 
84. This approach would allow residential land and newly built properties owned by 

overseas persons to be “let” under a commercial lease. This would replicate the 
situation that applies to retirement village (and other long-term accommodation facility) 
operators. 

 
85. This option would allow overseas developers to retain ownership of land and profit from 

capital gains.  However, the interest would not be freely tradeable on the international 
market.    

 
86. This option would require the most resources to administer and monitor, with each 

owner of a unit that they wish to rent being required to demonstrate that they are doing 
so to the OIO.  

 
87. This option would also not directly lead to an increase in the availability of housing on 

the private rental market, while also not improving the professionalism and scale of 
rental property owners.  
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Preferred Option 

Option 3 (New Option) 
Enable overseas investors and property managers whose ordinary course of business 
involves providing larger portfolios of rental housing to develop new residential dwellings 
and retain those dwellings to rent out 
 
88. We recommend an approach which enables larger scale investors and property 

management companies who were in the business of providing rental housing to be 
able to buy residential land for development into additional dwellings under the 
“Increased housing on residential land” pathway and retain units after the 
development is complete to rent out. This approach would require these overseas 
persons to make investments in the delivery of purpose-built rental units. These units 
could be concentrated in a single project or spread across various developments. 
 

89. Safeguards would be built into this mechanism to ensure that this option was only 
available following screening through the “Increased housing on residential land’ 
pathway where the Minister was satisfied that: 

 
• The developer was in the business of providing rental accommodation and 

were seeking consent to develop at least 50 new residential rental units; 
 

• The developer would use it for rental accommodation as evidenced by: 
 

o Previous business experience; 
o Plans to actively market and ensure units were occupied 

 
• They must commit to maintaining the properties as rental properties for at least 

3 years. 
 
90. As is already the case for the “Increased housing on residential land” pathway, the 

investor test would apply but there would not be any counter-factual assessment 
required. 
 

91. The reason for specifying a minimum number of units that must be developed to 
make use of this pathway is to minimise some of the challenges faced with the 
previous “commercial leases” option (Option 2). This is achieved by limiting the 
people that can make use of this pathway to those that are in the business of 
providing rental housing and have fewer incentives to game the system (i.e. to 
occupy units themselves or allow family members or associates to do so). 

 
92. The minimum number of units recommended above (50) for developers to make use 

of this pathway is based on this being the size of developments that account for most 
of the apartment units built but involving relatively fewer projects (Table 1), and it 
would also place these investors among the largest landlords in New Zealand6 which 
could help to improve professionalism in the sector.  We recommend allowing this 
level to be altered through regulations to adjust to changing market dynamics.   
 

93. This approach would allow foreign capital to be leveraged to increase the availability 
of professionally-provided rental properties and to also provide new units into a 
sector which has worse housing quality than the owner-occupied sector (eg, more 
likely to be damp, mouldy, or poorly maintained7).   

                                                
6 BRANZ 2017 The New Zealand Rental Sector, Table 45, 
https://www.branz.co.nz/cms_show_download.php?id=606738ff7cb47451e094ad80f39cc912fa18f7a8  

7 BRANZ 2015 Housing Condition Survey: Comparison of house condition by tenure, 
https://www.branz.co.nz/cms_show_download.php?id=a1efff0a2fd9885ecf878ce475631df7025cf3b8  
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94. As noted in the explanation of option 1, institutional investors are already involved in 

a number of large rental housing projects in New Zealand. Officials consider it is 
important that the Bill does not prevent these from taking place in the future and 
allows new alternative models to deliver housing to New Zealanders (e.g. shared 
equity schemes and rent-to-buy).   

 
95. This option does create risks that an overseas investor could use this pathway to 

retain properties for their own use (e.g. by renting to associates or retaining the 
property for their own use). However, given the scale of the portfolio required, a 
requirement that overseas investors may only use this pathway if they do this in the 
ordinary course of their  business, and risks for the investor that the OIO would not 
permit future investments if this pathway is not properly followed, this risk may be 
limited.  

 
C3. Retirement Villages 
 
96. There have been a six submissions arguing that the Bill should exempt “retirement 

villages” from screening. There has also been some media coverage of the concerns. 
The key submissions on this issue are from ADSL, Metlifecare, Ryman, Arvida, 
Heritage Lifecare Limited, and Retirement Villages Association of New Zealand.  
 

97. Submitters argue that retirement villages are an essential social service and that they 
improve housing supply and affordability by allowing more people to occupy the land 
than currently do or would do so under other forms of residential development. 
Submitters were concerned about the time it takes to gain consent under the current 
Act for sensitive land, as well as the impact of the Bill on their ability to buy land.  They 
note investment in retirement villages is reduced because there are: disincentives on 
vendors to sell to overseas persons due to the delays and uncertainties with the 
consent process; and increased costs of land acquisition.  

 
98. Officials note a separate pathway for consent has been prepared specifically for 

retirement villages and other long-term accommodation providers (such as student 
hostels).  This pathway enables the developers to retain ownership of the villages after 
construction is complete.  This is in contrast to the general ‘new build’ pathway which 
requires developers to on-sell the development post-construction. This pathway does 
not require meeting the ‘benefits test’ which sensitive land transactions need to meet.  
Therefore, the costs and delays as a result of gaining consent will be much more 
limited than the investors’ current experience with the OIO.   

 
Proposed Approach 

99. The special circumstances that relate to the way retirement villages are owned and 
operated are covered through the long-term accommodation providers pathway.  
There is no reason to consider that there are additional circumstances that suggest 
they should be treated differently to other developers and provided with an 
exemption.  Further, providing them with an exemption may undermine the policy 
effectiveness of the new regime and have unintended consequences.  We, therefore, 
have not proposed approaches to address the concerns raised on this issue.  We 
could provide options if requested. 
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C4. Accommodation developments funded through individual sales 

100. A number of submissions on the Bill have noted that it is common for hotels to be 
developed through a model, which involves the pre-sale of units in a hotel to individual 
buyers.  They have argued that this assists the development to obtain financing.  The 
individual buyers will lease the units back to the developer to operate as a hotel while 
retaining rights to occupy the unit for a period of time each year.  It is common for 
individual buyers of these units to be “overseas persons” under the OIA.  These units 
may have a property valuation category of “residential” meaning that they are 
“residential land” under the Bill.   
 

101. Under the Bill as currently drafted, overseas investors would need to apply for consent 
to purchase units in these hotels through the “benefits to New Zealand” pathway 
(including the counter-factual test).  Submitters have argued that having to apply for 
consent to purchase a unit of this nature through the benefits test would likely impose a 
cost that would make these investments unattractive.  This could mean that hotel 
developments of this nature do not take place. 

 
102. We have not had time to assess how many hotels are developed according to the 

model described by submitters or to analyse the ‘typical’ nature of the occupation rights 
that overseas persons retain in hotel units through these arrangements. However, 
officials understand that there are variety of finance models for hotel developments.  
Further, we understand that there are a variety of different lease-back models, some of 
them involving significant degrees of flexibility for owners to occupy units throughout 
the year.    

 
Proposed Approach 

103. Officials consider that an arrangement of this nature, which allowed the overseas 
investor to retain the right to occupy the residential land (even for a limited period of 
time),   We 
have not therefore proposed options to allow this type of arrangement. 

104. Officials are doing further work with NZTE to consider what options are available with 
the least impact on the objectives of this policy.  For example, these could include: 

• Allowing arrangements of this nature under the ‘Allow developments of larger 
apartment developments to sell some share to overseas investors with no on-
sell requirement’ option described above; 

• Clarifying that transactions that are conditional on the categorisation of the land 
for ratings purposes changing from residential or lifestyle prior to settlement; 
and 

• Allowing arrangements of this nature under the “Non-residential use of 
residential land” pathway described above. 
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D. Standing consents 

105. Under the new commitment to reside and new builds pathways proposed in the Bill, will 
be able to apply for a standing consent which would allow them to acquire unidentified 
residential land at some time in the future.   

106. The issue of standing consent was raised in a number of submissions.  Developers see 
the use of a ‘standing consent’ as useful approach to minimise impacts of the Bill on 
large developments involving multiple parcels of land. The investor could be pre-
approved through an assessment of the approval factors, allowing them to purchase 
multiple blocks of  residential land without the need to obtain consent in each case.   

107. Many submitters suggested extending the availability of standing consents to all 
sensitive land purchases.  We do not recommend this approach.  Standing consents 
are not easily made available for currently defined sensitive land in the OIA.   This is 
because the benefit to New Zealand test, which applies to sensitive land, cannot be 
completed in the absence of specific pieces of land for which benefits of overseas 
investment (including the counter-factual) can be assessed.  

 

Proposed Approach 

108. Officials do not recommend extending the standing consent regime to all sensitive 
land for the reasons descried above. 

109. We do, however, recommend some minor changes are proposed to the use of 
standing consents on the ‘increase housing on residential land test’.  These changes 
will more closely align the availability of standing consents with previous policy 
decisions.  The changes include (a) only making standing consents available to 
regular overseas developers with a proven track record of developing land and 
housing projects and (b) clarifying that bespoke conditions proportionate to the risks 
of the developer/investor can be added to consents. 
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E. When is consent available to buy residential land for other 
purposes? 

E1. Non-residential uses of residential land 

110. The existing OIA “benefits test” is retained in the Bill for proposed overseas 
investments in “residential land” that do not fit within the new consent pathways 
provided in the Bill.  A key example is where an overseas person seeks to buy 
residential land to develop or expand a commercial operation (e.g. a supermarket or 
“big box” retailer). 

111. Many submitters have argued that the test, as included in the Bill as introduced, would 
impose a significant compliance cost, time delay and uncertainty on a range of 
commercial developments that were not intended to be captured by the Bill.  
Submitters argue this could result in some desirable commercial developments not 
taking place, primarily because of the uncertainty, cost and time involved in obtaining 
consent.  

112. Submitters have focused on the following scenarios: 

a The purchase of residential land to develop a new commercial facility, including 
on a piecemeal basis; 

b The purchase of residential land to expand an existing commercial facility; 

c The purchase of residential land as uninhabited “buffer land”, i.e. land adjacent to 
a business’s core operations that a business will acquire to protect the 
neighbouring community from the disruptive effects of the business, e.g. noise, 
vibrations, odour, etc. 

113. Submitters have also noted that in all of the scenarios above, they may be forced to 
leave the residential land vacant or demolish any residential dwellings under the 
benefits test in the Bill, even where there was a legitimate time delay between the 
purchase of the residential land and the non-residential development taking place.  
They argue that this works against an objective of the Bill i.e. to provide for investment 
that results in increased housing supply.  

E2. Residential uses incidental to core business uses 

114. Submitters also provided several typical business scenarios where using residential 
land for residential purposes is incidental to core business. The Bill does not 
accommodate these scenarios due to the mandatory conditions which attach to 
residential land through the benefits test: 

a Where a business (overseas person) is seeking consent to acquire residential 
land to accommodate its staff. This is particularly problematic in areas where 
accommodation is in high demand and workers are travelling through, such as 
Wanaka, and in some remote areas.  

b Where a business (overseas person) is seeking consent to acquire buffer land 
and wants to rent any dwellings on the buffer land to tenants willing to tolerate 
the negative amenity effects of the business activity or use the land as staff 
accommodation. This is was raised by submitters from the petroleum and 
minerals sectors but is also relevant to other sectors. 

115. Officials believe that these can be reasonably common scenarios, which can support 
the viability of businesses that provide significant benefits to communities (through 
jobs, investment etc). 
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Options analysis 

The options below address both the scenarios set out in (a) (Non-residential uses) and (b) 
(Residential uses incidental to core business) above. 

Option 1 (Status quo in the Bill) 

The benefits to New Zealand test 

116. Retaining the full benefits test for all overseas investments in residential land that do 
not fit into the “increased housing on residential land” and “commitment to reside in 
New Zealand” pathways would ensure that any overseas investment had benefits (as 
defined by that test).   

117. However, this would also result in higher compliance costs for commercial activities 
and is could result in some desirable developments (including those necessary to 
support residential developments, such as supermarkets, kindergartens, and other 
commercial uses) not taking place.  The situations described above that involve the 
land being used for a residential purpose (either while a development is taking place, or 
as incidental to a core business purpose) would not be possible unless mandatory 
conditions in the Bill were relaxed. 

Option 2 (Use other existing mechanisms) 

Exemptions 

118. Under Regulation 37 of the Overseas Investment Regulations 2005, the “relevant 
Minister or Ministers may…exempt any transaction, person, interest, right, or assets 
from the requirement for consent or from the definition of overseas person or associate 
or associated land”. The Minister can apply terms and conditions as necessary. 

119. This is delegated to the OIO in practice. Regulation 38(2) makes it clear that 
exemptions granted have a precedent effect.  

120. Some of these scenarios may arise relatively infrequently. In these cases dealing with 
them through case-by-case exemptions rather than drafting provisions into the Bill 
could be reasonable.   

121. However, exemptions can only be used where they are clearly consistent with the 
purpose of the OIA.  They are also costly and time-consuming to apply for and develop.  
Officials do not favour this as an option without another general consent pathway.  
Exemptions are intended as a last resort rather than an indirect way to substantially 
remove classes of applications from the OIA. 
 

Preferred Option 

Option 3 (New Option) 

Simplified screening through new pathway 

122. This option would involve a simplified screening process for non-residential uses of 
residential land, similar to the “Increase housing on residential land” pathway (i.e. the 
New Builds test).  It would only apply to “residential (but not otherwise sensitive) 
land.”  Residential land that was sensitive for another reason would need to go 
through the benefits test. 
 

123. Safeguards would be built in to ensure that this process was only available following 
screening that allowed Ministers to be satisfied that the residential land would be 
used for: 
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• non-residential purposes as shown by a change to the District Valuation Roll 
(e.g. a supermarket, retail outlet, uninhabited buffer land or other non-
residential use); or 
 

• residential purposes that were incidental to a core business purpose (e.g. 
staff/worker accommodation, buffer land or other incidental residential use), as 
demonstrated by:  

 
• the proximity of the land to the core business; 

 
• whether the acquisition of residential land for the intended purpose was 

part of the “ordinary course of business” for the applicant; and 
 

• whether a reasonable alternative existed to the purchase of residential 
land by the applicant; and 

 
• The investor test would apply.  

 
124. In addition, officials recommend that the counterfactual test would not apply to these 

transactions.  The OIO would be required to impose conditions to ensure the 
mandatory outcomes (i.e. a non-residential use or a residential use incidental to a 
core business purpose) were achieved within an appropriate specified period. 
 

125. The points made by submitters on the impact of the Bill on non-residential uses of 
residential land and uses of residential land that are incidental to core business 
purposes are valid.  We consider that any detrimental impacts of allowing these 
developments through a simplified pathway are outweighed by the benefits of these 
types of developments and the detrimental impacts of it not taking place.   

 
126. This proposed new pathway is simpler than the benefits test, meaning it would be 

faster and less costly for applicants to apply and for the OIO to administer and 
enforce. It also allows residential land to be used for a range of scenarios incidental 
to core business that the benefits test does not accommodate. However, officials 
consider the uses of residential land covered by this pathway to be desirable 
activities that were not a primary focus of the Government’s policy.  As this is a 
screening pathway (rather than a full exemption), Ministerial/OIO oversight of the 
transactions would remain. 

 
127. The OIO notes that adding an additional pathway would create further complexities 

with the regime, which would create additional challenges to meet already tight 
implementation deadlines. 

 
 
International obligations and interests 

128. 
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F. Should certain new activities be exempt? 

129. The Bill brings into the scope of the OIA a broad range of activities that were not 
previously subject to screening.  As a result, it is anticipated that a range of new 
exemptions will be required for activities where there the costs and time of obtaining 
consent are heavily out-weighed by the benefits of the overseas investment in 
residential land, and an exemption would not give rise to risks of gaming behaviour and 
avoidance. 
 

130. In this section, we recommend narrow exemptions for overseas investment in 
residential land which we consider to be unintentionally captured by the Bill. 

 
F1. An exemption should be introduced to the Bill for utilities 
 
131. Three types of network utility companies have made submissions on the Bill and seek 

exemptions from the new residential land aspects for activities in their roles as: 
 
a telecommunications network operators; 

 
b electricity distribution businesses; and 

 
c gas distribution and transmission businesses. 

 
132. These industries contain overseas persons under the definition in the Act. They buy or 

lease residential land to operate network infrastructure.  
 
133. Officials consider that these operators provide essential services and subjecting them 

to any OIO consent process would be very undesirable. This would require them to 
apply for and obtain consent for many very small residential land purchases/leases, 
including small cell sites on residential land owned by other persons and electricity 
substations.  

 
134. For example, Spark has around 1,300 sites throughout the country. This may increase 

with the roll out of the 5G network. Submitters argue this infrastructure is vital for 
communities and that providing hurdles to infrastructure development was not the 
intention of the Bill.  Some of this infrastructure is also funded by the Government (e.g. 
rural broadband). 
 

Options analysis 
 
Option 1 (Status quo under the Bill) 
 
The benefits test 
 
135. The Bill as drafted would require utilities companies to seek consent through the 

benefits test.  This would impose significant cost for every purchase or lease of three-
years or more of even a small parcel of residential land.  In some cases meeting the 
benefit test may not be possible. This would result in essential network, distribution and 
transmission infrastructure not being developed, developed over a slower time period 
or with significant additional cost. 
 

136. Officials do not favour this option. 
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Preferred Option 

Option 2: New Option 
Exemptions from screening 
137. Officials strongly recommend exempting utilities operators described above from the 

residential land components of the OIA (they would remain subject to the broader 
sensitive land requirements, as per the status quo).   

138. Officials believe that subjecting utilities companies of this nature to the provisions of 
the Bill was unintended.  It was not something officials contemplated in earlier policy 
advice.   

139. Officials believe that exemptions can be clearly drafted to allow these operators to 
purchase or lease residential land necessary to meet their core needs without risk of 
these exemptions being used for purposes inconsistent with the objectives of the Bill. 
Officials propose that exemptions be connected to existing statutory definitions in the 
Resource Management Act and Utilities Access Act of “network utility operator” and 
“utility operator), which link to the Electricity Act, Gas Act and Telecommunications 
Act (the core statutes regulating these industries). 

F2. Compliance with RMA consent conditions – Oceana Gold 

140. Oceana Gold operates the Martha open pit and Correnso underground gold mines in 
Waihi. The conditions placed on the resource consent issued by Hauraki District 
Council require Oceana Gold to purchase residential property if called upon to do so by 
the owner on the basis that they would prefer not to be subject to the mine’s amenity 
effects (daily vibrations caused by blasting, noise, etc).  

141. Oceana Gold qualifies as an overseas person under the Bill. The company will not be 
able to meet its resource consent conditions if the Bill proceeds as written. This will 
impact on its ability to continue to operate and provide jobs for the Waihi community. 

142. At this stage officials are only aware of Oceana Gold being in this position. If a larger 
number of resource consent holders are in similar positions the impacts on the results 
of the regulatory impact analysis could be different. 

Options analysis  

143. There are two main options for addressing this issue: 

a Provide an exemption to allow compliance with existing resource consent 
conditions soon after the Bill commences. 

b Ignore the resource consent and leave Oceana Gold to go through the benefits 
test in whatever form it takes after the Bill has proceeded.  

144. Options 1 and 2 (including our preferred option) would only apply to resource consent 
conditions of the type described above in place at the time of commencement. To 
require the OIO to issue consents for acquiring residential land in any future scenario 
where a council requires it through conditions attached to resource consents could 
make the residential land regime in the Bill subject to district planning rules, which 
could potentially undermine the purpose of the Bill.  Option 3 could apply if this type of 
resource consent conditions were imposed in the future, however, it would be very 
difficult to obtain consent through that pathway. 
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Option 1: Status quo in the Bill 

The benefits test 

145. This is the most time consuming option for the OIO and the most costly for the 
applicant. It is difficult to see how Oceana Gold could meet the benefits test and the 
mandatory conditions (i.e. that it on-sells properties or doesn’t use them for a 
residential purpose). 

146. It is the most effective option for restricting overseas investment in residential land. 
However, it could undermine the viability of an important business for the local Waihi 
community or force Oceana Gold to demolish houses it purchases, for which it is able 
to find willing tenants (thereby reducing housing supply). 

Preferred Option 

Option 2: New option 

Exemption 

147. This option is administratively simple.  Oceana Gold woud need to apply for the 
exemption and pay the application fee.  The OIO would likely be able to grant this 
under existing delegated powers.   

148. We consider this would be a desirable approach as the exemption would apply ina  
very limited set of scenarios i.e. where required by existing resource consent 
conditions. 

149. Oceana Gold is the only overseas company that we know of that faces this issue.  
However, other overseas persons may wish to apply for an exemption for similar 
resource consent conditions in the future.  We believe that it would be fair to grant 
these where they relate to a resource consent condition that pre-dates this policy.  

150. Preventing Oceana Gold from complying with its resource consent conditions 
 However, addressing the issue 

some way would show the government is still committed to existing investments.  
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G. What enforcement powers are required? 

G1. Obligations on conveyancers to certify transactions 

151. New section 51A in the Bill aims to improve compliance with requirements to obtain 
OIO consent.  It creates a new obligation on conveyancers to certify to the best of their 
knowledge that a purchaser will not contravene the OIA by giving effect to the 
transaction. 

152. The conveyancers’ certificate provision has provoked strong objections from the New 
Zealand Law Society, Auckland District Law Society (ADLS), legal practitioners and 
others.  The concerns are summarised as follows: 
• Undesirability of imposing new requirements and significant costs on all 

purchasers’ conveyancers in all property transactions. 
 

• Lack of clarity on ‘best of knowledge’ and on the level of inquiry conveyancers 
need to make.  

 
• Likelihood of unintended effects on complying parties, eg trustees, overseas New 

Zealand citizens/residents. 
 
• Doubt about the insurability of conveyancers’ liability. 

 
• Potential consequences for conveyancers including impacts on their ability to 

practice law. 
 
153. The potential level of non-compliance with residential land requirements is uncertain.  

However, there is a risk that OIO monitoring and enforcement by itself may not 
adequately manage compliance risks.  Establishing upfront obligations at the time of 
purchase (such as the conveyancers’ certificate) would support greater compliance and 
reduce the number of failed transactions.  However, obligations will also increase 
compliance and/or administrative costs.  The factors to consider in evaluation of 
proposals are therefore: effectiveness in preventing non-compliance; compliance costs; 
and administration costs. 

154. It is difficult to restrict upfront obligations at the time of purchase to overseas persons 
only.  Certificates or declarations of a negation (ie, that a person is not something) 
would have to be completed by all eligible purchasers to be able to rule out overseas 
persons.  This adds costs to all persons involved in residential property transactions 
(around 90,000 per annum8). 

155. For any option requiring certification by a conveyancer, we would include requirements 
for conveyancers to retain copies of information on which certification was based and 
make it available to the OIO if required.  This would be necessary to facilitate auditing. 

                                                
8 Real Estate Institute of New Zealand (REINZ) 2017 data. 
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Table – Estimated compliance costs of options for certifying conveyancing 
transactions  
Option Level of increased 

compliance costs9 - 
NPV over 30 years 
(as per Treasury 
CBAx guide) 

Level of increased 
administration 
costs 

Effectiveness in 
supporting OIA 
compliance (in 
addition to OIO 
monitoring and 
enforcement)   

Option 1: 
Conveyancer’s 
certificate – clarify  
section 51A  

Highest: $176 million 
($90.00 per 
transaction) 

Low Medium 

Option 2: 
Conveyancer’s 
certificate of sighting 
documents  

Moderate-High: $44-
88 million ($22.50-
45.00 per 
transaction) 

Low Higher 

Option 3: 
Confirmation by 
purchaser in 
transaction  

Lowest: $2-10 
million ($1.00-5.00 
per transaction) 

Low Low 

Option 4: 
Conveyancer’s 
requirement to 
certify that they have 
informed purchaser 

Moderate: $44 
million ($22.50 per 
transaction) 

Low Low 

Option 5: Reliance 
on deterrence effect 
of “ban” and 
enforcement 

Minimal: $0-2 million 
($0 – 1.00 per 
transaction) 

Low Low 

 
 

                                                
9 We have assessed the costs relative to the cost of option 1, assuming that costs for the respective options will 
range between $0 and $90 per transaction.  Our assumptions are:  

90,000 property transactions in year one (based on REINZ data), increasing by 4% per annum for 30 
years. 
Average conveyancer costs of $900 (from NZLS data). 
Discount rate of 6%. 

The Anti-Money Laundering and Countering Financing of Terrorism (AML/CFT) Amendment Act 2017 will introduce new 
obligations from 1 July 2018 on lawyers and conveyancers.  These might be complementary to the legislative objectives of the 
OIA.  Conveyancers will have to establish risk management procedures and identity checks confirming name, birthdate and 
address for clients (or their beneficial owners).  The AML/CFT identity check requirements will not conclusively establish that a 
purchaser is not an overseas person, however, they will enable conveyancers to narrow down people for whom advice on OIA 
compliance is warranted.  This may mean that the marginal cost of providing additional documentary evidence to a conveyancer 
is not significant for some purchasers.  This may mitigate the compliance costs for each option somewhat.  
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Option 1 (Bill as introduced with clarified obligations) 

Conveyancer certifies to the best of their knowledge purchaser will not contravene Act   

156. New section 51A requires conveyancers to certify to the best of their knowledge that a 
purchaser will not contravene the OIA by giving effect to the transaction.  If you wish to 
continue with this approach, we suggest amending legislative drafting to clarify what is 
required of a conveyancer certifying to the ‘best of their knowledge’.  In particular, a 
conveyancer’s certificate would only need to be based on knowledge acquired through 
the ordinary conveyancing process and any significant information from previous 
professional dealings with the purchaser.  A conveyancer would not be expected to 
make additional enquiries about compliance with the OIA, unless there was a specific 
risk of non-compliance identifiable from the information the conveyancer has available.  

157. Option 1 would have a medium level of effectiveness in ensuring compliance.  
However, it would have limitations in detecting non-compliance.  For example, a 
conveyancer would not necessarily have information of a person’s visa status or that a 
permanent resident has been present in New Zealand for 183 days in the last 12 
months to qualify as ordinarily resident. 

158. Despite clarifying the standard of inquiry to meet the ‘best of their knowledge’ standard, 
there would still be some uncertainty for conveyancers and compliance costs.  Option 1 
requires conveyancers to bear new risk and will require a major adjustment in current 
practice.   

Preferred Option 

Option 2 (Treasury preferred) 

Conveyancer certifying they have sighted evidence of purchaser’s eligibility to acquire 
residential land 

156. Under this option, a conveyancer would need to certify they have sighted one of the 
types of evidence listed in the table below.  This has similarities with the alternative 
approach proposed by the Auckland District Law Society to have conveyancers’ 
certification based on a statutory declaration by a purchaser. 

Evidence Class of person for which evidence 
demonstrates OIA eligibility to acquire land  

Evidence of New Zealand 
citizenship (e.g. passport)  

• New Zealand citizen  

Overseas Investment Office 
consent 

• Residence class visa holder under Commitment 
to Reside in NZ pathway 

• Purchaser under new builds pathway 
• Purchaser under benefit to New Zealand pathway 

Statutory declaration (i.e. self-
certifying compliance)  

• Alternative pathway for a New Zealand citizen if 
they do not produce a passport  

• Permanent residents that are ordinarily resident 
in New Zealand 

• Exempt overseas persons (e.g. spouse of a NZ 
citizen acquiring relationship property)  

157. This option would be the most effective for supporting compliance.  Requiring a 
purchaser to take a positive step to declare their eligibility, where necessary, both 
ensures conveyancers advise on OIA compliance if relevant and will avoid claims of 
ignorance.  It creates additional criminal liability under section 111 of the Crimes Act, 
which has a fair likelihood of serious consequences.  We understand that in general, 
other government agencies rely on self-certification to establish compliance with 
requirements for a person having been present in New Zealand for a requisite period 
(e.g. access to healthcare and student loans).     
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158. For permanent residents ordinarily resident in New Zealand, this approach would be 
dependent on a statutory declaration.  Requiring a statutory declaration would be 
more effective in ensuring compliance than Option 1 (conveyancer certifying to ‘best 
of their knowledge’), because a conveyancer is unlikely to have knowledge that a 
permanent resident has resided in New Zealand for 12 months and been physically 
present in New Zealand for 183 days of the last 12 months.   

159. MBIE cannot at present readily provide movement data direct to conveyancers or in 
a timely fashion to house buyers, given functionality of current systems and because 
movement data constitutes a Privacy Act request. MBIE would need to complete 
more work on establishing the feasibility of providing this information direct to 
conveyancers or house buyers.  Even with this data an element of judgement would 
still be needed by conveyancers particularly around establishing when a person 
started residing here. 

160. This option would provide greater certainty for conveyancers that they only need to 
have sighted a specific type of document rather than making their own assessment 
of OIA compliance.  There may be some risk for conveyancers in case of fraudulent 
or false documents that they certify.  For the bulk of purchasers, compliance could 
be easily demonstrated through providing a passport or OIO consent.  The option 
could create some difficulty for purchasers who are distant from their conveyancer 
(e.g. New Zealanders based overseas) or indirectly dealing with the conveyancer 
through an authorised person (e.g. trustee).   

 

Option 3 (Alternate option – lower compliance costs) 

Purchaser declares they will not contravene Act through transaction 

161. This option would involve requiring agreements for sale and purchase to include an 
explicit confirmation by purchasers that they are not an overseas person and will not 
nominate an overseas person as purchaser.  Implementation would involve amending 
the widely used ADLS standard form agreement for sale and purchase.  The New 
Zealand Law Society has recommended an approach based on self-certification by a 
purchaser using an agreement for sale and purchase.   

162. This option would be moderately effective in supporting compliance.  It would not 
impose the criminal penalties of a statutory declaration, but still forces purchasers (and 
their advisors) to consider their compliance.  There is a risk that some sale and 
purchase agreements may not comply with this requirement.  Option 3 imposes low 
compliance costs, particularly where a complying purchaser is indirectly dealing with 
the conveyancer or is distant.    

Option 4 (Previous Treasury preferred) 

Conveyancer certifies they have informed purchaser of requirements under the Act     

163. This option would create a new requirement on conveyancers to certify they had 
informed all purchasers of the requirements under the OIA.  Earlier Treasury advice 
(T2017/2478) recommended this.  

164. This option would be moderately effective in addressing non-compliance.  It avoids 
overseas purchasers claiming ignorance of the OIA, but would not prevent intentional 
avoidance.  The additional compliance costs for all purchasers and conveyancers 
would be moderate.   
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Option 5 (Alternate option – Ministry of Justice preferred option if regulation is 
required) 

Focus on reactive enforcement measures after a transaction   

165. Under this option, there would be no upfront certification or declaration of compliance, 
and there would be a reliance on OIO’s monitoring and enforcement measures.     

166. This option would minimise compliance costs.  It would target those likely to be in 
breach of the OIA rather than all purchasers and would be in line with comparable 
jurisdictions.  Overseas jurisdictions rely on ex-post enforcement of penalties, often 
targeted at beneficial ownership and existing monitoring mechanisms (eg, tax office 
records).  Risk of penalty is only borne by third-parties where knowledge or active 
facilitation of a breach of overseas investment rules occur.10  

G2. Information gathering powers 

Changes to the information gathering power in s 41 

167. The proposed amendments to section 41 expand the OIO’s ability to gather 
information, especially for enforcement purposes. The Office of the Privacy 
Commissioner has submitted that the proposed powersin the Bill are too broad and 
may create the potential for overly intrusive requests for information. The OIO has 
reviewed what it might need to effectively regulate and enforce the proposed 
amendments. The OIO considers more specific detail could be provided in section 41 
to better identify the information it might need to obtain to effectively monitor and 
enforce the Act. 

168. Existing section 41 requires the regulator to have “reason to suspect” that an offence 
has been committed. This threshold can present evidential difficulties for the OIO, 
especially when the overseas investor cannot be clearly identified, or refuses to 
cooperate with the OIO’s initial enquiries. To overcome this issue an expansion to the 
information gathering power as anticipated in the proposed Bill is still required. 
However we consider our preferred option best balances the concerns raised by the 
Office of the Privacy Commissioner with the OIOs need to regulate the Act.  

169. In order to effectively enforce the Act, the OIO must be able to carry targeted audits of 
conveyancing transactions. The purpose of this process is to deter overseas investors 
who think that a breach of the Act will go undetected.  

170. The audit process would be staged:  
• The OIO will identify transactions to be audited through an intelligence led 

process.11 
 

• The OIO will use information obtained from conveyancers to identify the 
purchaser of the property, and make an initial assessment of whether the 
transactions complied with the rules, based on information provided on the file 

 
• Where there is still uncertainty, the OIO will verify the eligibility of the purchaser 

using information received from Immigration New Zealand and the Department of 
Internal Affairs. 
 

                                                
10 Regimes that we have analysed include: Australia, British Columbia (Canada), Ontario (Canada), Singapore, Denmark, 
Switzerland, Poland, Thailand. 

11 This process may investigate specific conveyancers, properties, regions, or types of property where the OIO has concerns the 
Act may be being contravened. 

[1]

[1]



 

T2018/441: Overseas Investment Amendment Bill (Residential Land): Additional Design Details Page 42 

 

• Where the OIO cannot verify the purchaser’s eligibility, the OIO will conduct a full 
investigation using its existing enforcement processes. 

171. The OIO will need two specific powers to give effect to this process: the power to 
obtain information from conveyancers, and the power to verify eligibility with 
Immigration NZ and the Department of Internal Affairs information. 

Options analysis 

Option 1 (Status quo in the Act) 

Do not amend the OIO’s current information gathering powers 

172. One option is to leave the OIO’s information gathering powers as they were enacted. 
However, the current provision in the OIA would only enable very specific checks to be 
made where there is a suspicion of an offence, rather than having the ability to carry 
out regular or random audits where there is knowledge of previous poor compliance 
with the Act.  The OIO is of the opinion that this will undermine its ability to regulate the 
Act as it could not carry out targeted audits, save in some rare occasions. . 

173. This is the Privacy Commissioner’s preferred approach.  However, there is risk in this 
approach, as the OIO’s ability to detect breaches of the Act will be constrained, 
preventing it from carrying out its regulatory role effectively. 

Preferred Option 

Option 2 (New option) 

Targeted information gathering powers 

174. Another option is to clarify the existing information gathering power in the Bill by 
providing specificity about the types or nature of the information it can collect. 

175. Under the current text of the Bill, the proposed changes to s 41 would allow the OIO 
to gather information if it was necessary or desirable for the purposes of 
administering or enforcing the Act. This option would remove the ability to gather 
information for the purposes of administering the Act, and replace the reference to 
enforcing the Act with a more detailed description of the types of regulatory 
enforcement activities for which information can be gathered. 

176. This would still overcome the issues the OIO currently faces, while providing a 
narrower power than is currently proposed. 

177. This option would also introduce specific information sharing powers. This could be 
achieved by amending the provision in the current Bill to make it clear that the OIO 
can carry out audits of conveyancing files to monitor compliance with the Act’s 
requirements.  12 Three specific powers would need to be provided for: 
• Conveyancers: The power to obtain information13 from a conveyancer 

(including a copy of any conveyancing certificate). 

• Immigration NZ: The power to obtain information about an individual’s 
immigration status.14 

                                                
12 We note that the proposed changes to s 31 make it clear that the Regulator has the function of monitoring compliance with, 
investigating conduct that may constitute a contravention (or an involvement in a contravention of) the Act and to enforce the 
Act.  Changes to the Bill may require the OIO to review its audit process, especially if there were changes to the conveyancer 
certificate. 
13 For example, the identity of the purchaser, the structure by which the purchase was made (such as through a trust), any 
evidence relied upon to give the certificate, and copies of the sale and purchase agreement and any relevant trust deed. 
14 Including their visa status and history, their travel movements, and if held, their nationality. 
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• Department of Internal Affairs: The power to obtain information about whether 
an individual is a New Zealand citizen. 

178. The current drafting would still limit the OIO’s ability to require such information 
where it had reasonable grounds to believe it was necessary or desirable.  Internal 
safeguards would be developed around this. 

179. The OIO would also like to obtain information from the property tax statements 
collected by LINZ on behalf of Inland Revenue. However, we consider that more 
work is required before access to this information could be provided.  It might be 
possible that this information could be obtained through a later change to the Act, or 
through an Approved Information Sharing Agreement (AISA) under the Privacy Act 
1993. 

 
Option 3 (Status quo in Bill) 
Leave the power as proposed in the Bill 
180. The final option is to leave the proposed expansion of powers in s 41 unchanged.  This 

is the Privacy Commissioner’s least preferred option.   
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H. Commencement and Transitional Provisions 

181. Many submitters consider that commencement on the 10th day after the date the Bill 
receives Royal assent (clause 2) is too short a timeframe.  They suggest a longer 
period after assent, or a staged implementation.  A few submitters suggested that 
staging could involve some regions proceeding ahead of others.  Others requested that 
there be a specific, fixed commencement date. 

182. The full and final details of the new provisions will not be known until a date very close 
to the date of assent.  Treasury therefore agrees with submitters that it would be 
prudent to give those that will be impacted by the Bill, including the OIO, more time to 
finalise new implementation arrangements.   

183. There is also merit in considering a staged/prioritised commencement approach, where 
it will enable a more timely and effective implementation – from both government and 
business/public perspectives.  This approach would need to take into account the ease 
with which it could be communicated to stakeholders, as well as cost, and 
effectiveness in mitigating implementation risks.  

Options analysis: 

184. Commencement from a specific date is not included as an option.  That is because of 
the rapid pace of the Bill’s development, likelihood of changes to the detail of some 
provisions and the need to give stakeholders and the OIO certainty about how much 
time there will be after the Bill is finalised and Royal Assent is given before applications 
can be made and assessed under the new provisions. 

185. 

186. The options analysed below are the status quo (option 1), lengthening the time 
between assent and commencement to 60 calendar days (option 2) and a staged 
approach to commencement (option 3). 

Option 1 (Bill as introduced) 

Commencement 10 days after Royal Assent 

187. This option requires all the new provisions to come into force on the 10th day after the 
date the Bill receives Royal assent.  This option is not recommended because of the 
high risk of those impacted by the Bill being under-prepared and does not deliver 
successful implementation.  As well as the substantial imposition on key private and 
public sector stakeholders, this creates a real risk of reputational damage for the OIO 
and New Zealand – due to delays, process or information uncertainty, errors made 
while working under pressure and significant additional costs arising from all such 
issues. 
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Option 2 (New Option A) 

Lengthen the time between assent and commencement 

188. This option would provide more time after Royal assent before the new provisions 
come into force.  OIO has recently provided advice that a previous single, smaller-scale 
change was delivered over a 3-month period.  In that instance, although the timeline 
was tight, implementation was considered relatively effective by both OIO and 
stakeholders.  The scale of change currently proposed is far more significant than the 
example provided and more challenging by not having a fixed date that OIO can plan 
to. 

189. While even more time would be welcomed by all concerned, in the context of the 
CPTPP and the Government desire to proceed quickly, Treasury considers that a 
period of 60 days after assent is a realistic, although still very challenging, timeframe.   

190. Some submitters concerns would be addressed by this option and the 60 days would 
provide time for: 

• More information to be provided to the public, affected professions, and investors 
about the changes, and for them to work through the implications 
 

• OIO to plan, prepare and publish application forms, develop and issue guidance 
materials, undertake truncated testing of processes and published material with 
stakeholders, and recruit and train new personnel 

 
• some key pre-application discussions with prospective applicants – to help 

ensure that the application process runs smoothly from the outset. 
191. The potential for additional costs referred to in option 1 will be substantially reduced 

and the extra time is not likely to have a material impact on the effectiveness of the 
new policy, which has already been publicly and widely communicated.     

192. 

 That said, once OIO put a plan in place to deliver the changes, it will be 
difficult for them to re-cast parts of its implementation plan without increasing risks this 
option was designed to help mitigate.   

Preferred Option 

Option 3 (New Option B) 

A staged approach to commencement 

193. This option could involve progressive implementation of the new provisions over time 
and/or in different parts of the New Zealand.   

194. To support effective implementation of the new provisions, it would be appropriate, 
for new regulation-making powers (amended s.61) and changes to Ministerial 
directive letter provisions (amended s.34) to come into force immediately after Royal 
assent (i.e. without any delay).   

195. While there is a significant amount of work required before receiving the first 
applications for processing, including stakeholder engagement, the following stages 
of implementation of the new regime are possible from the OIO’s perspective:  

a New build standing consents – 45 days post Royal assent  

[1]

[1]

[1]



 

T2018/441: Overseas Investment Amendment Bill (Residential Land): Additional Design Details Page 46 

 

b Commitment to reside (including their standing consents) – 60 days post Royal 
assent. 

c Forestry and profit a prendre changes (including standing consents) and any 
other tests amended by the Bill – 75 days post Royal assent.  

196. Commencement would be the first day OIO would start processing applications.  If 
applications were received prior to that date they would not likely be progressed and 
OIO would only be able to charge a fee from the commencement date.   

197. As with option 2, this option could proceed by specifying that the commencement 
date shall be no later than 60 days after Royal Assent but providing for setting of the 
commencement date by Order in Council to bring that date forward.   

198. This is our preferred as it is more likely to be successful from both government and 
business/public perspectives.  It delivers some earlier wins than option 2 and would 
enable issues to be addressed as each stage is implemented.  It would also 
maximise the opportunity for officials to work with forestry interests on the 
regulations and for decision makers to receive advice – further increasing clarity and 
supporting reduced processing times. 

199. While still a very ambitious timeline given the scale of change, this option provides 
the best overall balance between achieving successful implementation and 
managing risks.  
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I. Exemptions 

I1. Previously granted “residential land” exemptions 

200. The OIA allows Ministers to grant exemptions for the requirement to obtain consent.  
This power has been used infrequently in the past, with just 16 exemptions granted 
since 2015.  

201. The OIO has  reviewed the exemptions granted in the past, and found three which will 
effectively exempt a number of lots of “residential land” from the requirement that 
“overseas persons” need consent to purchase that land, even once the change 
proposed by the Bill come into force. These three exemptions cover 73 residential lots. 
The lots are all larger luxury lifestyle lots, and all are near Queenstown. 

202. One of the exemptions (covering 31 lifestyle lots on 13.6 ha) has fallen into disuse by 
the current owner of the properties and the remaining two exemptions cover 42 lifestyle 
lots, on 104 ha, near Queenstown.  

203. While the exemptions relate to a small number of lots and a small amount of residential 
land, given the potential for these exemptions to be seen as inconsistent with the 
broader policy of the Bill, we have concluded options on how these exemptions could 
be dealt with when the Bill is enacted. 

Options analysis 

Preferred Option 

Option 1 (Status quo) 

Take no action  

204. Given the very small number of exemptions (3) and lots (73) 
 taking no action may be an appropriate option.  The 

very small number of exemptions means that their continued existence does not 
significantly undermine the objective of the Bill.  However, it is possible that allowing 
these exemptions to remain may given rise to arguments around fairness.     

 
Option 2 (Revoke A) 

Revoke the exemptions using the power in the Regulations 

205. Regulation 37(3) gives Ministers the power to revoke an exemption. While the 
Regulations are silent on the process and the considerations for revoking an 
exemption, at the very least a decision to do so must be reasonable.  The power in 
regulation 37(3) has rarely been used, making it difficult to provide advice on when it 
can properly be used. 

206. 
 For example, 

one exemption relates to a luxury 34 lot development near Glenorchy. The exemption 
exempts investors from the need for consent, provided they don’t buy multiple house 
lots which together exceed 5 hectares.   

207. We anticipate that these exemption mean that these properties are already more 
valuable than if the exemptions were not in place.  This increased value would likely 
increase when the Bill is enacted.   
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Option 3 (Revoke B) 

Revoke the exemptions using the Bill 

208. The Bill could be amended to include a transitional provision (or similar) which revokes 
exemptions having certain characteristics. Officials will need to consider a formulation 
that targets the three exemptions without unintentionally revoking other exemptions. 

209. If you were inclined to revoke the exemptions, we would recommend this option 
 

I2.  Changes related to Exemptions to Screening 

210. The OIA includes empowering provisions to allow the Government to make exemptions 
to screening through regulations.  These provisions allow exemptions for individual 
transactions or persons, as well as broader exemptions for different types of overseas 
investment.  The exemptions currently in the regulations, in general, cover investments 
that are not the intended target of the screening regime and are of an incidental or 
technical nature.  

211. We have considered how these existing exemptions will function in relation to the new 
screening of residential land.  For the most part, these exemptions are as relevant to 
residential land as they are to other classes of property.  Examples include mortgage 
lending, changing trustees of a trust, the division of relationship property, and 
reorganisation of a corporate group. 

212. There are, however, a number of changes we recommend making. These changes 
update the empowering provisions of the Act so that the functioning of the regime 
improves on introduction of residential housing to the regime.  There will also be a 
subsequent report provided to you in March with proposals for exemptions provided 
under regulations.  

Māori freehold land exemption 

213. The Bill includes an empowering provision to allow regulations to exempt a Māori 
person acquiring an interest in Māori freehold land for which the person is a member of 
the preferred classes of alienees, as defined in Te Ture Whenua Maori Act 1993 
(TTWM Act).  When the Bill was being considered by Cabinet for introduction, Te Puni 
Kōkiri (TPK) suggested that the exemption extend to all sensitive land, not just 
residential land, briefed the Minister of Māori Development on that issue.  It was agreed 
this could be addressed at Select Committee stage.   

214. We recommend: 

• Making the changed described above to address the risk that non-citizen, non-
resident Māori could be prevented from acquiring interests in Māori freehold land 
to which they have an ancestral connection.  A significant proportion of Māori 
land is likely to be classified “sensitive” as non-urban land over 5 hectares; and 

• including the Māori freehold land exemption in the OIA, not in regulations.  The 
exemption is not technically complex (as the technical details are contained in the 
TTWM Act) and is unlikely to need regular updating.  If the TTWM Act were ever 
amended in a way that impacted the exemption, then the amendment Act could 
consequentially amend the OIA. 

Class and individual exemptions empowering provisions (legally privileged) 

215. Submitters and officials have identified the need for exemptions from the Act that we 
recommend making as regulations. 
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216. The current regulation-making power for making class exemptions (s 61(1)(i)) is broad 
on its face. 

217. The Ministers and the OIO also have the power to grant individual exemptions, using a 
power that is broad on its face. 

218. We recommend clarifying the breadth of the power to make class and individual 
exemptions by the empowering provision including guidance on the sorts of 
exemptions that could be granted.  

 

219. We will provide further advice on exemptions regulations.  For example, we are 
considering an exemption for charities that operate in New Zealand and may buy 
houses to support their work, but which are “overseas persons” because governing 
members are or are appointed by overseas persons. 

International obligations empowering provision: Singapore CEP negotiations 

220. 

Improving compliance and enforcement when exemptions are used 

221. The existing Regulations under the OIA include a number of exemptions that could be 
used for residential land transactions. Currently, the OIO has very limited powers of 
enforcement on persons who rely on the class exemptions to acquire sensitive assets.. 

222. We recommend amending the OIA and Regulations so that when an exemption user 
acquires assets from another overseas person, who did obtain consent subject to 
consent conditions, the exemption user would be treated as a new consent holder.  
The exemption user would be bound by conditions and could apply to the OIO to 
amend them.  This would apply to some exemptions and not others.  

223. This change would address an existing issue with the Act, which could be exacerbated 
by the residential land changes. 
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J. Other Issues 

J1. Australian-owned NZ companies (Legally privileged) 

 

                                                
15 This applies to Australian enterprises that are entities (being constituted or organised under Australian law) or Australian 
branches (being a branch, of an entity from anywhere in the world, located in Australia and carrying out business activities 
there) that either: carry on substantive business operation in Australia; or have 75% or more Australian and New Zealand 
ownership and control.   
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J2. Commitment to Reside in New Zealand 

229. There are three matters of policy detail to ensure the workability of the Commitment to 
Reside in New Zealand pathway.  

Australian permanent residents 

230. We recommend that holders of Australian permanent resident visas are eligible for the 
Commitment to Reside in New Zealand pathway.  

Spouses of residence class visa holders   

231. We recommend establishing a new exemption for a partner of someone who receives 
consent under the Commitment to Reside in New Zealand pathway.  This exemption 
would apply to an overseas person who acquires or divides relationship property with a 
spouse, civil union partner or de facto partner who receives consent under the 
Commitment to Reside in New Zealand pathway.  The proposed approach is consistent 
with existing exemptions for partners of New Zealand citizens and persons ordinarily 
resident in New Zealand.  Without this type of exemption, a residence class visa holder 
would be prevented from purchasing a house with a person who is on a temporary 
visa.   

232. An alternative approach would be to introduce additional requirements for spouses, but 
this would increase legislative and administrative complexity.  

Pre-approval of absence from New Zealand  

233. On 23 January 2018, Cabinet agreed that a person with consent under the 
Commitment to Reside in New Zealand pathway would cause a trigger event if they 
were absent from New Zealand for more than 183 days in a 12-month period (CAB-18-
MIN-0004 refers).  The trigger event would lead to a requirement to on-sell their 
interest in residential land.  Cabinet also agreed that an absence from New Zealand 
trigger event could be resolved (thus removing on-selling requirements) if relevant 
Ministers are satisfied that despite the absence, the person has not severed their 
commitment to reside in New Zealand. 

234. We recommend providing a mechanism for relevant Ministers to pre-approve that a 
person’s absence from New Zealand will not trigger on-selling requirements.  Any pre-
approval would be based on a person having appropriate circumstances that warrant 
their absence from New Zealand.  The pre-approval mechanism would improve 
workability by providing greater certainty for a consent holder that is absent from New 
Zealand in circumstances such as seeking medical treatment or accompanying a sick 
relative.  

J3. Further types of wahi tapu land as “sensitive land” 

235. TPK has also recommended amending Schedule 1 of the Act to broaden the definition 
of “sensitive land” to include: land over 0.4 ha that adjoins land over 0.4 ha set apart as 
a Māori reservation under section 338(1) of TTWM Act because it is a wahi tapu (within 
the meaning of that Act).  The OIA currently captures that scenario where land is listed 
as wahi tapu under the Heritage New Zealand Pouhere Taonga Act 2014, but not wahi 
tapu land under TTWM Act. 
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236. We recommend adopting TPK’s recommendation described above.  It will recognise a 
further statutory category of wahi tapu land as “sensitive land” to improve the regulatory 
coherence of the OIA.  This statutory category of wahi tapu land must be Gazetted by 
TPK and we have found about 30 such Gazette notices.  

237. (Legally privileged) 

 

J4. Relationship property 

238. The Overseas Investment Regulations 2005 currently provide exemptions for an 
overseas person who is the spouse, civil union partner or de facto partner of a New 
Zealand citizen or person who is ordinarily resident in New Zealand.   

239. In theory, these exemptions present a potential risk of avoidance.  An overseas person 
could avoid OIA screening requirements by entering into a marriage, civil union or de 
facto relationship, and then dividing relationship property. 

240. Despite this potential avenue of avoidance, we consider this is a low compliance risk in 
the context of the regime as a whole.  The need to enter into a marriage, civil union or 
de facto relationship to access these exemptions is likely to deter deliberate avoidance.  
Furthermore, legal costs associated with division of property and potential agreements 
to contract out of the Property (Relationships) Act 1976 also provide a barrier to this 
type of avoidance. 
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Next Steps 

241. Set out below is an indicative timeline setting out next steps in the Bill process, 
including the process for the Forestry Supplementary Order Paper: 

 
Date Residential Housing Forestry 
Friday 2 March Minister Parker receives Treasury 

Report on major issues 
 

Monday 5 March  Cabinet considers policy paper 
Thursday 8 March  Treasury Report, LEG Paper and 

SOP to Minister Parker 
Friday 9 March Draft Cabinet paper to Minister Parker 

for comment 
 

Wednesday 14 March Cabinet Parker provided to Minister 
Parker for consultation with 
colleagues 

 

Thursday 15 March  Lodgement of LEG Paper 
Monday 19 March  Cabinet considers legislation 

paper 
Tuesday 20 March  Forestry SOP presented to Select 

Committee 
Select Committee seeks 
submissions

Thursday 22 March Submit paper for consideration by 
Economic Development Cabinet 
Committee 

 

Wednesday 28 March Economic Development Cabinet 
Committee considers proposed 
policy changes for Departmental 
Report 

 

Thursday 29  March  Indicative date for written 
submissions closing 

Tuesday 3 April Cabinet considers proposed policy 
changes for Departmental Report 

 

Early April -> assume 
3-5 April.  

 Indicative dates for Oral hearings 

Monday 9 April Departmental Report lodged with 
Committee 

 

Wednesday 11 April Present Departmental Report to 
Committee 

 

Thursday 12 April  Treasury Report to responsible 
Ministers on submissions and 
recommended content of 
Departmental Report. 

Thursday 19 April   Departmental Report to Select 
Committee 

Wednesday 2 May  Select Committee considers the 
Departmental Report on Forestry 
SOP 

Monday 14 May PCO submits amended Forestry 
SOP to Select Committee 

Wednesday 23 May Select Committee deliberate on the combined Bill and SOP 
29-31May Report back/ third reading 
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Annex One: Summary of Advice 
SUMMARY OF ADVICE ON KEY ISSUES 
Issue Currently proposed in Bill Submitters concerns Treasury recommendation 

A. Who requires consent? 
 

Permanent resident visa holders that meet the 12 
months/183 days test do not require consent but 
resident visa holders do. 

A1.  Arguing that resident visa holders who meet the 12 months/183 days test 
should not require consent 

Both permanent resident visa and resident visa holders (“residence class visa 
holders”) that meet the 12 months/183 days test do not require consent 

Those on investor visas require consent. A2. Investor visa holders should be exempt as they have demonstrated 
commitment to New Zealand No change 

B. What is covered by the 
Bill? 

• Luxury houses purchases require consent 
• Lifestyle land purchases require consent 
• There is no regional variation in screening 

requirements 

• Luxury homes do not impact housing affordability  
• Lifestyle land should be excluded 
• Much of the housing affordability issue is in Auckland and regions need to 

encourage more overseas investment 

No change 

C. When is consent 
available to build 
homes? 

Overseas developers must on-sell residential 
dwellings 
 

C1. Pre-sales of apartment units by overseas buyers are an integral part 
of acquiring finance to begin the development of an apartment building. 

Add a regulation-making power to allow Ministers to introduce a limited 
derogation from the on-sale requirement for a proportion of units in large (over 
50 dwellings) apartment complexes if the Bill does impact on the viability of 
new developments. 

C2. Large scale, professional, overseas owned rental providers cannot hold 
properties to rent out. 

Enable overseas investors and property managers whose ordinary course of 
business involves providing larger portfolios of rental housing to develop new 
residential dwellings and retain those dwellings to rent out 

C3. Retirement villages should be exempt from screening.  No change 

C4. Some allowance to enable the pre-sale of individual units in a hotel to 
overseas buyers to assist the development in obtaining financing.     No change, officials are undertaking further work.   

D. Standing consents 
Standing consent process would grant consent to 
acquire unidentified residential land (not otherwise 
sensitive) at some time in the future.  

Submitters would like this process extended to all sensitive land 
purchases.  No change 

E. When is consent 
available to buy 
residential land for other 
purposes? 

The existing OIA “benefits test” is retained in the Bill 
for investments in “residential land” that do not fit 
within the new consent pathways e.g. to develop or 
expand a commercial operation 

E1. Submitters concerned they would need to leave the residential land vacant or 
demolish any residential dwellings even where there was a legitimate time delay 
in the non-residential development taking place. 
 
E2. Concerned that genuine business uses would be captured e.g. staff 
accommodation    

Simplified screening process for non-residential uses of residential land, 
similar to the “Increase housing on residential land” pathway 

F. Should certain new 
activities be exempt? 

The Bill brings into the scope of the OIA a broad 
range of activities that were not previously subject to 
screening.   

F1, Utility infrastructure is vital for communities and providing hurdles to 
infrastructure development was not the intention of the Bill. Exempt utilities operators from the residential land components of the OIA  

F2. Companies with resource consent requirement to purchase residential 
properties cannot comply (Oceania Gold) 

Provide an exemption for companies needing to purchase residential 
dwellings as part of existing RMA consents 

G. What enforcement 
powers are required? 

Obligation on conveyancers to certify that a 
purchaser will not contravene the OIA. 

G1. Multiple concerns have been expressed including that enforcement is being 
shifted from OIO to conveyancers  

Conveyancer certify they have sighted evidence of purchaser’s eligibility to 
acquire residential land 
 

Expand the OIO’s ability to gather information, 
especially for enforcement purposes 

G2. Powers in the Bill are too broad and may create the potential for overly 
intrusive requests for information 

Clarify the existing information gathering powers to provide specificity about 
the types or nature of the information OIO can collect and share 

H. Commencement and 
transition powers 

Changes come into effect 10 days after the Bill 
receives Royal Accent 

Concerned that this too short a timeframe for OIO to implement effectively 
resulting in delays 

Include an Order in Council provision to 
 and introduce progressive implementation for 

some provisions.  

 
 OTHER RECOMMENDATIONS 
 Issue Approach  
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I. Exemptions  

I1. Past exemptions – the OIO has reviewed exemptions granted in the past, and found three which will effectively exempt a number 
of lots of “residential land” from the requirement that “overseas persons” need consent to purchase that land. 

No change given the small amount of exemptions and residential lots 
impacted. 

I2. Changes related to exemptions to Screening 

Empowering provisions – The OIA currently includes empowering provisions to allow the Government to make exemptions to 
screening through regulations.   

We will provide you with advice on proposed changes to these provisions later 
in March 

Maori freehold land – the exemption currently provide in the Bill should be extend to all sensitive land, not just residential land Provide an exemption for all Maori freehold land captured under the sensitive 
land definition.   

Class and individual exemptions empowering provisions (legally privileged) – Submitters and officials have identified the need for 
exemptions from the Act that we recommend making as regulations. 

Clarify the breadth of the power to make class and individual exemptions by the 
empowering provision including guidance on the sorts of exemptions that could 
be granted.   

Improving compliance and enforcement when exemptions are used - the existing Regulations under the OIA include a number of 
exemptions that could be used for residential land transactions but the OIO has very limited powers of enforcement on that exemption is 
used. 

Amend the OIA and Regulations so that when an exemption user acquires 
assets from another overseas person, who did obtain consent subject to 
consent conditions, the exemption user would be treated as a new consent 
holder. 

J. Other issues 

J1. Australian Owned Companies – 

No change 

J2. Commitment to reside in New Zealand – there are three matters of policy detail to ensure the workability of the Commitment to 
Reside in New Zealand pathway concerning , (2) spouses of residence class visa 
holders, and (3) pre-approval of absence from New Zealand.  

1. 

2. Establish a new exemption for a partner of someone who receives consent 
under the Commitment to Reside in New Zealand pathway 

3. Provide a mechanism for relevant Ministers to pre-approve that a person’s 
absence from New Zealand will not trigger on-selling requirements, 
provided they have appropriate circumstances that warrant their absence 
from New Zealand 

J3. Further types of wahi tapu land as “sensitive land – Te Puni Kokiri has also recommend amending Schedule 1 of the Act to 
broaden the definition of “sensitive land” to include land that is set apart as a Māori reservation under section 338(1) of TTWM Act 
because it is a wahi tapu (within the meaning of that Act). 

Amend Schedule 1 of the OIA to ensure that wahi tapu listed under the Te Ture 
Whenua Maori Act is treated as “sensitive land” in addition to wahi tapu the 
Heritage New Zealand Puhere Taonga Act 2014.   

J4.  Relationship property – the OIA contains exemptions for an overseas person who is the spouse, civil union partner or 
de facto partner of a New Zealand citizen or person who is ordinarily resident in New Zealand.  These exemptions present 
a potential avoidance risk.  

No change  
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Annex Two: Submissions 

Submitter Issues raised Oral 
Submission 

Quan, Albert Who requires consent  
Sun, Alex Who requires consent  
Wan, Anne Who requires consent  
Qiao, Bo Who requires consent  
Liew, Chee Khen Who requires consent  
Fei, Chris Who requires consent  
Yang, Danielle Who requires consent  
Roos, David Commitment to NZ test  
Zhu, Eliene Supports Bill  
Ju, Hong Who requires consent  
Song, Hongwen Who requires consent  
Sun, James Supports Bill  
Yu, Jie Who requires consent  
Sidhu, Karnail Who requires consent  
Wang, Melody Who requires consent  
Work Visa Holders Who requires consent  

Kearney, Nick 
Benefits of foreign investment, 
conveyancers role 

 

Sun, Roger Expand penalties regime  
Sun, Rui Who requires consent  
Ma, Ruilin Who requires consent  
Hui, Samson Who requires consent  
Jin, Sensen Who requires consent  
Jassel, Simarjot 
Singh 

Who requires consent, concerns about 
avoidance 

 

Beard, Tony Definition of residential dwellings  
Sun, Tony Who requires consent  
Feng, WB Who requires consent  
Lin, Wenbin Who requires consent  
Kong, Xiangyi Who requires consent  

Wu, Xiaojun 
Who requires consent, avoidance 
concerns 

 

Feng, Yongming Who requires consent  
Gong, Zheng Who requires consent Yes 
Zhu, Zhigang Supports Bill  
Ying, Yile Who requires consent  
Parsons, Andrew Supports Bill  

Schodt, Karl 
Who requires consent, new builds 
provision  

 

Varghese, Midhun Supports Bill  

Chapman Tripp 

Who requires consent, definition of 
residential land, new builds, standing 
consents, enforcement approach, 
commencement date 

Yes 

Metlifecare 
Retirement villages, commencement 
date 

Yes 

Ryman 

Who requires consent, definition of 
residential land, new builds, retirement 
villages, benefits test, standing consents 

 

Spark Who requires consent, exemptions Yes 
Laurence, Tracqui Definition of residential dwelling  

Wellington Electricity 
Benefits test, standing consent, 
exemptions 

Yes  

Arvida 
New builds, retirement villages, standing 
consents 

 

Hauraki District 
Council 

Who requires consent, benefits test, 
exemptions 

Yes 

Bunnings Limited Who requires consent Yes 
BusinessNZ Who requires consent, benefits test  
CDL Land New 
Zealand Limited 

Who requires consent, new builds, 
standing consents 

 

Duncan Cotterill 

Definition of residential dwelling, new 
builds, benefits test, conveyancers 
obligations 

Yes 
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Clay, Edward Supports Bill  

Fitzgerald Strategic 
Legal 

Definition of residential dwelling, 
benefits test, standing consent, 
conveyancers obligations 

Yes 

Legacy Property New builds, exemptions  
Li, Bin General criticism of Bill  
Wing, David Supports Bill  
Dillon, Graham General criticism of Bill, new builds  
Compton, Gwynn Who requires consent, new builds Yes 
Zhu, James Alternative approach   
Lee, John Alternative approach  
Johansen, Kerry Supports Bill  Yes 
Wang, Leqi Who requires consent Yes  
Horton, Nicholas New builds, exemptions Yes 
Mawhinney and Co New builds, exemptions  
Ma, Sai Who requires consent  
Liu, Xin Who requires consent  
Liu, Yi Does not support Bill Yes 
Zhang, Jing Who requires consent  
Lin, Rene New builds  

BNZ 
Commitment to NZ test, conveyancers 
obligations, enforcement measures 

 

Electricity Networks 
Association 

Benefits test, exemptions  

McNair, Linda Supports bill  
Millbrook Country 
Club 

Definition of residential land, 
exemptions, processing times 

 

Todd, Graeme 
Who requires consent, definition of 
residential dwelling, new build 

 

Fang, Minyu Who requires consent  
Zhang, Sean Alternative approach   
Carr, Sarah Supports Bill  
Smith, Megan Definition of residential dwelling  
Liu, Lin Does not support Bill Yes 

Cowley, A Who requires consent  
Robinson, Michael Who requires consent  
Mason & 
Wales/Architects Ltd 

Who requires consent, exemptions  

Hutchinson, Louise  Yes 
Cole, David Exemptions  
Major, Duane Who requires consent Yes  
Barley, Eden Trusts, loopholes  
Bezemer, Frank Exemptions  
Reynolds, Gordon Exemptions  
Kirk, Jamie Transitional issues, exemptions  
Shallcrass, Matthew Supports Bill  
Barfoot, Stephen New builds Yes 
ADSL A number of concerns with approach  Yes 

ANZ 
Who should be screened, trusts, 
conveyancers, regulations 

Yes 

Bell Gully Number of issues raised  Yes 
Conrad Properties 
Limited 

Definition of residential land, new builds, 
standing consent 

Yes 

Darby Partners Definition of residential land, exemptions Yes 

Fletcher Building 
New builds, benefit test, standing 
consent 

Yes 

Carpinter, Paul Definition of residential land, 
exemptions, conveyancers 

 

Porter Group Limited Multiple issues raised Yes 
Power Co Benefits test, exemptions Yes 
Todd Property Group 
Limited 

Multiple issues raised Yes 

Closeburn Station Residential land and dwelling definition Yes 
Gibbston Valley 
Wines Limited 

Residential land and dwelling definition  

Gibbston Valley 
Station 

Residential land and dwelling definition  

Heritage Lifecare Definitions, retirement villages, standing  
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Limited consents 
Marsden, Denise Multiple issues raised   
Reid, Catherine Multiple issues raised Yes 
Gardner, Adam Who requires consent  
Cook, Gillian Alternative solution  
Harris, Lee New builds  
Zhang, Lianmei Does not support Bill  
Tang, Liyi Does not support Bill  
Chen, Rui qin Does not support Bill  
Kirk, Amy Transition issues, exemptions  
Ren, Crystal Who requires consent  
Myland Partners New builds Yes 
Neil Construction 
Limited Land 
Development 
Company Auckland 

Definition of residential land, new builds, 
standing consents 

 

Nelson City Council Definition of residential land  
Queenstown Lakes 
District Council 

Who requires consent, definition of 
residential land, commitment to NZ test  

Yes 

Real Estate Agents 
Authority 

Definition of residential land  

Real Estate Institute 
of New Zealand 

Who requires consent, definition of 
residential land, new builds, real estate 
agents 

Yes 

Retirement Villages 
Association of New 
Zealand 

Retirement villages, standing consent, 
exemptions 

Yes  

Simpson Grierson Definition of residential land, exemptions Yes 
Edgar, Sir Eion Exemptions Yes 
Straterra Inc Standing consent Yes 
Triple Star 
Management 

Exemptions, transition issues Yes 

Property Council of 
New Zealand 

Definition of residential land, 
commitment to NZ test, new builds, 

Yes 

standing order 
Progressive 
Enterprises Limited 

Benefits test, standing consent, 
exemptions 

Yes 

Property Institute of 
New Zealand Inc 

New builds  

Trinity Exemptions Yes 

Lewenz, Morgan 
Who requires consent, avoidance, 
residential land, commitment to NZ 

 

Yu, Lingyun Does not support the Bill Yes 
Li, Yuejun Does not support the Bill  
Du, Xiaohan Supports Bill  
Chen, Joann Does not support Bill  

Chang, Stella 
Who requires consent, alternative 
solution 

 

Kaur, Paramjeet 
Who requires consent, commitment to 
NZ test 

 

Campbell, Michael Exemptions, alternative solution  
Ried, Dr Chris Exemptions  
Li, Sky Does not support Bill  
Jones, Russell Alternative approach  
Wang, Angela Who requires consent  
New Zealand Law 
Society 

Requirements on conveyancers and real 
estate agents 

Yes 

Vodafone Benefits test, exemptions Yes 

Wright, Alistair 
Does not support Bill, definition of 
residential land 

 

Nelson, Craig Conveyancers, OIO processing  

Kim, Dabin 
Definition of residential land and 
dwelling, exemptions 

 

McCarthy, James 
Definition of residential land and 
dwelling 

 

Zhang, Jim Does not support Bill  
Bridgewater, John Commitment to NZ test  
Chalk, Margaret A Definition of residential land and  
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dwelling, exemptions 
Mewa, Mz Alexandra  
Mewa 

Definition of residential land and 
dwelling, exemptions 

 

New Ground Capital 
Limited  

Definition of residential dwelling, 
standing consents, exemptions 

Yes 

New Zealand 
Bankers' Association 

Who requires consent, commitment to 
NZ test, conveyancers, enforcement 

Yes 

New Zealand Council 
of Trade Unions Te 
Kauae Kaimahi 

Supports Bill  

New Zealand 
Institute of Economic 
Research 

Commitment to NZ test, exemptions  Yes 

New Zealand 
International 
Business Forum 

Issues with Singapore, processing 
concerns 

Yes 

Registered Master 
Builders Association 

Does not support the Bill  

Oceana Gold (New 
Zealand) Limited 

Definition of residential land, benefits 
test, exemptions 

Yes 

Office of the Privacy 
Commissioner  

Processing issues, privacy Yes 

Dowler, R W M  
Standing consent, alternative 
approaches 

Yes 

Schultz, Tom  Definition of residential land  
Liu, Jiawen Does not support the Bill Yes 

GJ Gardener Homes 
Definition of residential land and 
dwellings, new builds, exemptions 

 

Jennian Holdings 
Limited 

Definition of residential dwelling, new 
builds, exemptions 

 

Brunton, Richard Supports the Bill  

Matharu, Arshdeep 
Who requires consent, commitment to 
NZ test, exemptions 

 

New Zealand Timber 
Industry Federation 

Forestry  

Inc 
Goldman Legal Who requires consent  
Johnston, Carl Alternative approach   
Ross, Paula Supports Bill  
Pollard, Bryan Support Bill  
Henshall, Catherine Supports Bill  
James, Debi Supports Bill  
Sayes, Richard Commitment to NZ test  
Schilling, Debra Exemptions  
Invest Queenstown 
Limited 

Definition of residential dwelling, 
exemptions 

 

Alfeld, Louis 
Definition of residential dwelling, 
exemptions 

 

Marcus, Adams Alternative approaches  

Aedifice 
Does not support Bill, new builds, 
commitment to NZ test 

 

Burns, James Alternative approach  Yes 
Zeng, Qingrong 
(Robbi) 

Alternative approach  

Howell, Graham Supports Bill Yes 
Te Pa Family 
Vineyards 

Concerns about wine industry  Yes 

AMP Capital Exemptions  
Two Degrees Mobile 
Limited 

Exemptions   

Graham, Cameron New builds, avoidance  
Kirkpatick, Douglas Exemptions  
ExportNZ Definitions of residential land, standing 

consent, international obligations  
 

Butler, Jacob Supports Bill  
Macdonald, Lee Supports Bill  
Bailey, Peter   
Lockwood, Suzy Exemptions  
Te Uri o Hau, Ngati 
Manuhiri and Darby 

Exemptions Yes 
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Partners 
Botherway, Tim Who requires consent, alternative 

approach 
 

Bell Gully Exemptions  
Cooper and 
Company Org 

Does not support Bill  

Petroleum 
Exploration and 
Production 
Association of NZ 

Exemptions Yes 

McClure, Annelies Definition of residential land and 
dwelling, commitment to NZ test, new 
build 

Yes 

Bayley Corporation 
Definition of residential land, new builds, 
conveyancers 

 

Cavell Leitch 
Benefits test, standing consent, 
conveyancers 

Yes 

Webster, D C Does not support the Bill  
First Gas Exemptions  

Herlihy, John 
Who requires consent, commitment to 
NZ test 

 

Lant, Marise Does not support the Bill Yes 
Gladding, Niki Water permits Yes 
QIC Limited Exemptions   

Tara Iti 
Who requires consent, commitment to 
NZ test, exemptions 

 

Ryman Healthcare 
(PART TWO) 

Exemptions Yes 

The New Zealand 
Initiative 

Definition of residential land, avoidance  Yes 
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Annex Three: Treatment of different visa holders under ordinarily resident in NZ options 
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Visa category Time in New Zealand test Option 1 (Bill as 
introduced) 

Option 2 (Original 
recommendation – 
Treasury preferred) 

Option 3 (New 
alternative – MBIE 
preferred) 

Permanent resident visas (PRVs) 
PRV holders have a right to reside in NZ indefinitely, with no 
conditions attached to their visas. The visas cannot expire. 
PRVs are almost always granted to someone who already 
holds a resident visa and has demonstrated a commitment to 
New Zealand i.e. spent enough time here. 
Around 35,000 PRVs were granted in 2016/17. Of those, 
22,000 were granted to principal applicants (the person who 
applied for residence), and 13,000 were granted to family 
members of a principal applicant (eg spouses and dependent 
children). 

Has resided in New 
Zealand for the past 12 
months and been present 
in New Zealand for at least 
183 days in the past 12 
months. 

Ordinarily resident in 
New Zealand – can 
purchase residential 
land without consent 

Ordinarily resident in 
New Zealand – can 
purchase residential 
land without consent 
 

Ordinarily resident in 
New Zealand – can 
purchase residential 
land without consent 

Has not resided in New 
Zealand for the past 12 
months or been present in 
New Zealand for at least 
183 days in the past 12 
months. 

Cannot purchase 
residential land unless 
they obtain consent 

Cannot purchase 
residential land 
unless they obtain 
consent 

Ordinarily resident in 
New Zealand – can 
purchase residential 
land without consent 

Resident visas (RVs) 
 
RV holders have a right to reside in NZ indefinitely but the visa 
can expire if they leave NZ for a long period.  They are eligible 
to obtain a PRV after two years if meet certain conditions. 
 
Nearly 48,000 RVs were granted in 2016/17.  Of those, 28,000 
were granted to principal applicants. 

Has resided in New 
Zealand for the past 12 
months and been present 
in New Zealand for at least 
183 days in the past 12 
months. 

Cannot purchase 
residential land 
unless they obtain 
consent 

Ordinarily resident in 
New Zealand – can 
purchase residential 
land without consent 

Ordinarily resident in 
New Zealand – can 
purchase residential 
land without consent 

Has not resided in New 
Zealand for the past 12 
months or been present in 
New Zealand for at least 
183 days in the past 12 
months. 

Cannot purchase 
residential land 
unless they obtain 
consent 

Cannot purchase 
residential land unless 
they obtain consent 

Cannot purchase 
residential land 
unless they obtain 
consent 

 

Temporary visas (work, student or visitors) 
These visas are time limited - visas can be granted for 
anywhere from a few days to five years.  For example: 
Essential Skills, Work to Residence, Recognised Seasonal 
Employer, Post Study Work , Working Holiday Schemes, 
Specific Purpose or Event, Partner of a NZ Citizen or Resident, 
International Students, Other students, Visitor 

N/A 

Cannot purchase 
residential land 
unless they obtain 
consent  

Cannot purchase 
residential land unless 
they obtain consent 

Cannot purchase 
residential land 
unless they obtain 
consent 
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Annex Four:  Australian-owned NZ companies (legally privileged) 
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