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Aide Memoire: Further Advice on Overseas Investment in

Forestry

Purpose

The purpose of this Aide Memoire is to respond to your queries regarding Treasury
Report: Overseas Investment in Forestry — Further Design Details following Select
Committee Public Submissions (T2018/987).

1) Does the existing benefits test need to continue to be an option now that
there are two other tests forestry users can choose?

Provided that the modified benefits test applies to all types of forestry applications
and therefore no investor is worse off than they are currently, the existing benefits
test does not need to continue to be an option. This means, should you choose to

adopt recommendation “e” in the Treasury Report (allowing the modified benefits
test to be used for forestry rights), you do not need to keep the existing benefits

test.

In practice, if you maintain the existing benefits test, we think few investors will use
it, given the options of the modified and special benefits tests. Maintaining the
existing benefits test will add some complexity to the regime, in the sense there will
be three options for investors, and OIO will need to provide information on their
website and in materials on all three. However, it will not significantly increase
OIlO’s workload as investors will choose which of the three tests they wish to use.
It will require some careful drafting to remove it, and will add further complexity to
the legislative provisions.

On balance, we recommend removing the existing benefits test, if you choose to
allow the modified benefits test to be used for forestry rights as well as freehold
and leasehold.
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2) How does the special benefits test work if there are no existing
commitments relating to the land?

The Minister is correct that where there are no existing commitments, an investor
would be able to use the special benefits test.

However, there are potentially scenarios where it will not be possible for investors
to use the special benefits test because there are current commitments that are
not appropriate to maintain. These would occur where the land is being converted
from another use, and the existing land-use enabled certain commitments that are
not possible if the land is used for forestry. Examples of these might include:

e Pasture or land in natives that has walking access on it at all times. This
access would not be possible for a forester to maintain, as due to health
and safety requirements there are likely to be certain areas or times at
which full public access is not possible;

¢ A mechanism allowing a farm’s airstrip to be used by neighbouring farmers
for top dressing. If the land were to be converted to forestry, the airstrip
would no longer be possible to be used (this is a real life example from
Ol10).

In this scenario, the investor would be unable to pass the special benefits test
because they are not maintaining existing commitments even though the changes
they are making would probably be considered reasonable. It is in scenarios like
these that the modified benefits test may be the more appropriate option.
Agreeing recommendation “e” in the Treasury Report resolves this potential issue
for investors, and we recommend this.

3) How will standing consents work in practice?

The below flow charts show how the standing consents regime will operate under
the special benefits test, and modified benefits test as it currently stands (ie status

quo).
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In practice, standing consents are a test of confidence in the investor (that they have a
strong track record in the forestry sector, and that they can be relied upon to apply the
test appropriately). In the case of the special benefits test, both the OIO and submitters
to the SOP consider this to be possible because the special benefits test will be
relatively straightforward to apply. However, in the case of the modified benefits test,
both OIO and submitters are concerned about the level of complexity in the test, and
the ability of investors to be able to apply it (in particular the requirement for Ministers
to be satisfied that the transaction will bring substantial and identifiable bengfits in
comparison with the counterfactual, even when the counterfactuall is the existing
vendor). This is a new test, and there are therefore no examples for investors to use to
consider how this test has been applied in practice. The OIO is also concerned about
applicants’ ability to apply the test in an impartial way, particularly with respect to
weighing public interest and strategic matters.

Further, for the modified benefits test, Ministers need to be satisfied an investor can
properly apply the counterfactual test in the absence of information about the nature
and characteristics of specific land purchases that will rely on this consent. Ministers’
confidence may be higher if they knew ahead of time that specific purchases would be
of low complexity.

Also, given concerns that investors may struggle to properly apply the modified benefits
test, the report (following purchase) from an investor will need careful scrutiny. At least
in complex cases, the OlO will need to effectively repeat the application of the test.
Such rigour will be necessary given the possibility of having to justify court action to
dispose of a property and to minimise the (probably small) risk of judicial review (for
example, where communities face loss of iconic landscapes following conversion of
farm land)

Recommendation | in the Treasury Report may address this concern to the extent that
under this option, investors would apply to the OIO for a standing consent alongside
the modified benefits test, but relating to specific homogenous areas. OIO would
therefore be able to say with more confidence whether it believes the investor has the
ability to conduct a modified benefits test because the test would likely be limited to a
particular type of land or circumstance. This means the standing consent is operating
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more like a purchasing plan approval, but it may increase the number in investors likely
to obtain standing consents.

Finally, while the intention in the SOP is that investors do not take any action on the
land until OIO has approved their purchase, it is possible that investors could. In this
situation, while most of the risk is on the investor (if the OIO is not satisfied the test
has been properly applied, or adds additional conditions to the standing consent) we
take some risk as the investor could take action on the land that can’t be undone
easily (such as changing land-use, removing native bush, etc.) This risk is reduced
under recommendation “I” where standing consents are given in more limited
scenarios, and reduced further under recommendation “k” where standing consents
are only allowed alongside the special benefits test.

On balance, Treasury’s first preference is for recommendation “k”, that standing
consents are only allowed alongside the special benefits test. Treasury’s second
preference is for recommendation “I”, where standing consents are allowed alongside
the modified benefits test, but only applying to a specified and homogenous area, and
with specific conditions.

Carrie Cooke, Contractor, International, (€
Dasha Leonova, Manager, Financial Markets and International, International, (6]
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