
 

 

Reference: 20190021 
 
 
13 March 2019 
 
 

 
Thank you for your Official Information Act request, received on 17 January 2019.  You 
requested the following: 
 

If possible I’d like to re-file this request for information.  
 
Could I limit it to the time period between the first meeting of the TWG and 
October 31 2018?  
 
All emails from any Treasury or Inland Revenue official or officials to a 
member or members of the Tax Working Group in their capacity as members 
of the Tax Working Group excluding any queries or discussion regarding 
travel, accommodation or remuneration issues 
 

Subsequently you clarified that your request would apply to “Emails between officials 
and TWG members discussing a capital gains tax in relation to death and/or gifting, 
from Friday 1 June – Thursday 14 June 2018 inclusive.” 
 
The Treasury extended the timeframe for responding to your request by 20 working 
days. This was due to the consultations required to make a decision on your request. 
 
Information Being Released 

Please find enclosed the following documents: 
 

Item Date Document Description 

1.  10 June 2018 Email - TWG rollover relief on death and more generally 

2.  12 June 2019 Email - TWG rollover relief on death and more generally 

3.  6 June 2019 Attachment - TWG rollover and death 

4.  12 June 2019 Attachment - TWG Memo 12 June 2018 

5.  12 June 2019 Email - QA on CGT and death 

6.  8 June 2019 Email - Current rules on income tax and death 

7.  8 June 2019 Email - QA on CGT and death  
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8.  7 June 2019 Email - QA on CGT and death  

9.  7 June 2019 Attachment - Question and answer - CGT on death 

 
I have decided to release the documents listed in the above table, subject to 
information being withheld under one or more of the following sections of the Official 
Information Act, as applicable: 
• section 9(2)(a) – to protect the privacy of natural persons, including that of 

deceased natural persons, 

• section 9(2)(g)(i) – to maintain the effective conduct of public affairs through the 
free and frank expression of opinions, 

• section 9(2)(k) – to prevent the disclosure of information for improper gain or 
improper advantage. 
 

Direct dial phone numbers of officials have been redacted under section 9(2)(k) in 
order to reduce the possibility of staff being exposed to phishing and other scams.  This 
is because information released under the OIA may end up in the public domain, for 
example, on websites including Treasury’s website. 
 
In making my decision, I have considered the public interest considerations in section 
9(1) of the Official Information Act.  
 
Please note that this letter (with your personal details removed) and enclosed 
documents may be published on the Treasury website. 
 
This reply addresses the information you requested.  You have the right to ask the 
Ombudsman to investigate and review my decision.  
 
Yours sincerely 
 
 
 
 
 
Jordan Ward 
Team Leader, Tax Strategy 
 
 



 

 

 Table of Contents 
1. TWG rollover relief on death and more generally 1 
2. TWG rollover relief on death and more generally 3 
3. Attachment - TWG rollover relief on death and more generally 9 
4. Attachment - TWG Memo 12 June 2018 14 
5. QA on CGT and death  17 
6. Current rules on income tax and death 25 
7. QA on CGT and death 31 
8. QA on CGT and death 34 
9. Attachment - Question and answer - CGT on death 35 

 



1

From: Joanne Hodge < >
Sent: Sunday, 10 June 2018 11:19 AM
To: geof
Cc: Robin Oliver; Andrea Black; Craig Elliffe; ^IRD: Emma Grigg; 

Michelle ; Paul Kilford [TSY]; ^IRD: Phil Whittington
Subject: Re: TWG rollover relief on death and more generally

Agree with this - although I appreciate that we might not be at a level of detail that assists Robin’s work at 
this stage.   

Joanne  
+6421663058 
 
On 9/06/2018, at 4:00 PM, "geof.  wrote: 

Hi - just caught up on all the emails on this - thanks for all the effort being put in to articulate the 
issues.  
 
Having considered the various views I generally agree with Robin's position in his note.  
 
My view at this stage is:  
 
1.  Death is a realisation event in principle as ownership changes.  
2.  But there may be no actual liquidity on that realisation and that is an important design feature of 
the CGT that we have agreed, that we will tax on realisation.  
3.  As such, true roll over relief (no uplift)  for non-liquid assets seems justifiable.  
4.  Main categories of non-liquid assets would include land and unlisted shares.  
5.  I would consider not allowing roll-over relief for liquid assets like publicly traded shares, units or 
redeemable investment funds.  
 
I particularly think that shares in unlisted companies including the family business need roll-over relief 
on death.  The value of a business varies significantly depending on how well it has been prepared 
for sale.  Forcing the sale of an unprepared business to provide liquidity to meet a CGT on death of 
the owner may be destructive of value.  
 
I suspect we should work through this as a sub-group on Thursday and make a decision.  I agree with 
Robin its fundamental.  And I agree with Joanne that the sub-group should reach a view and 
recommend to the full TWG.  
 
Cheers  
Geof 
 
 
Geof Nightingale  
   
PwC | Partner 
Office:
Email: 
PricewaterhouseCoopers New Zealand 
188 Quay Street, Private Bag 92162, Auckland 1142, New Zealand 
pwc.co.nz 
 
Alternative Contact: Briar Payne |  

 
Reimagine the possible with MyTaxPartner.pwc.co.nz 
 
This document may be a tax advice document. Tax advice documents should be kept 

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)
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confidential and are not required to be disclosed to Inland Revenue. Inland Revenue can 
request disclosure of 'tax contextual information'.  

 
 
 
 
From:        Robin Oliver 
To:        Joanne Hodge , Craig Elliffe < >, "Michelle " 

 Geof D Nightingale/NZ/TLS/PwC@AsiaPac, "Andrea Black"  "Paul 
Kilford [TSY]  Emma Grigg  "^IRD: Phil 
Whittington
Date:        07/06/2018 04:08 PM
Subject:        RE: TWG rollover relief on death and more generally  

 
 
 
 
Attached is a thought piece on roll over relief.  Given the discussion on death I thought I should set some 
views out in writing.  Then become clear to me that needs to be consistent with roll over thinking more 
generally so incorporated that.  These are thoughts or maybe musings.  Anyway wold seem useful to discuss.  
   
Grateful for comments.  
   
Regards  
   
Robin  

 
This email message and attachments are confidential to our organisation and may be subject 
to legal privilege. If you have received this email in error, please advise the sender 
immediately and destroy the message and any attachments. If you are not the intended 
recipient you are notified that any use, distribution, amendment, copying or any action taken 
or omitted to be taken in reliance of this message or attachments is prohibited. An electronic 
communication is not received by PwC until the contents of that communication have come 
to the attention of the person who is the addressee of the electronic communication. Only 
PwC partners or principals have authority to enter into legal obligations on behalf of PwC 
member firms. If you are an existing client, this email is provided in accordance with the 
latest terms of engagement which we have agreed with you. Prior to opening this email or 
any attachment, please check them for viruses.  
PwC is not responsible for: (i) any viruses in this email or any attachment; or (ii) any effects 
this email or any attachments have on your network or computer system 
<TWG rollover and death.docx> 

s9(2)(a)
s9(2)(a) s9(2)(a)

s9(2)(a) s9(2)(a)
s9(2)(a) s9(2)(a)

s9(2)(a)
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From: Phil Whittington 
Sent: Tuesday, 12 June 2018 8:32 AM
To: ^DIA: Casey Plunket; Steve Mack [TSY]; ^IRD: Matt Benge; Paul Kilford [TSY]
Subject: RE: TWG rollover relief on death and more generally

Follow Up Flag: Follow up
Flag Status: Flagged

---------- Forwarded message ---------- 
From: Michelle Redington  
Date: Jun 11, 2018 5:55 PM 
Subject: RE: TWG rollover relief on death and more generally 
To: Robin Oliver geof
Cc: Andrea Black ,Craig Elliffe Emma Grigg 

Joanne Hodge 

s9(2)(a)

Deleted - Not Relevant to Request

s9(2)(a)

s9(2)(a) s9(2)(a)
s9(2)(a) s9(2)(a)

s9(2)(a)
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Paul Phil Whittington 

Hi all, 
  
Firstly, thanks very much Robin and Casey for setting out the issues and your views. 
  
I’ve got to say that I’m feeling torn on a number of points, so it will be helpful to have a good 
discussion on Thursday.  For example, rollover for family businesses and farms – on the one hand its 
seems unfair to tax when no liquidity and would be a bad outcome if businesses had to be wound 
up because of tax (worst case), but on the other hand seems unfair not to tax as that assists faster 
wealth accumulation for the (potentially) already wealthy.  I agree with Robin that this is a critical 
issue and would be helpful to have some policy framework, although there is always going to have 
to be a practical overlay. 
  
From a pure policy perspective I would like to see minimal exemptions and rollovers and so would 
consider death a realisation event with tax on all assets except the family home.  However, given the 
inheritance tax restriction in our ToR and the practical overlay, my current thinking on the high level 
issues on death is: 
  

1. Roll over relief with uplift for the family home. 
2. Roll over relief with no uplift for other assets.  Could be a restrictive roll over relief 

depending on who transferred to (eg relatives, charities), but I take Robin’s point that 
this may not be sound on a coherent policy basis, and would definitely need to be 
mindful of cultural differences and modern norms regarding families.   Another 
option is providing roll over relief up to a certain threshold, but that can start to sound 
like an inheritance tax. 

3. Would also consider Geof’s point re taxing liquid assets, as long as we can get 
comfortable this wouldn’t be seen as an inheritance tax by non-tax experts.  

  
I’m not particularly concerned with what other countries are doing, especially as there seems to be 
a range of rules, but useful as a starting point to see what the options are. 
  
Kind regards, 
Michelle 

  
From: Robin Oliver   
Sent: Sunday, 10 June 2018 3:00 PM 
To: geof
Cc: Andrea Black  Craig Elliffe  Emma Grigg 

 Joanne Hodge <  Michelle Redington 
>; Paul Kilford [TSY]  

 ^IRD: Phil Whittington ) 
>; Robin Oliver > 

Subject: Re: TWG rollover relief on death and more generally 
  

All 

 

Michelle Redington      Head of Tax & Insurance | Taxation   
 

s9(2)(a) s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)
s9(2)(a) s9(2)(a)

s9(2)(a)
s9(2)(a)

s9(2)(a)
s9(2)(a)

s9(2)(a)
s9(2)(a)

s9(2)(a)
s9(2)(a)
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This is not easy stuff. 

  

We need to come up with some policy principles.  The issue here seems to me to be not what 
we may individually think about inheritances but when under a realization based gains tax a 
realization should be seen as occurring.  Then this should apply to death, relationship 
property, public works acquisitions etc..  Death is merely an example. It helps develop our 
thinking on the wider issue.  It seemed convenient to deal with death on the basis of the ToR 
but to me at least working things through has been helpful in developing my general 
thinking.  

  

We have decided on any taxon gains being realization.  That seems to me because it is 
consistent with the existing derivation test for other income.  We should not have a different 
test for taxing gains as per normal income.  Derivation is when income has come home - 
meaning there is a debt or sometimes the ability to create a debt (billable but not billed)  and 
the income earning process is complete (Arthur Murray).  I think we can agree that.  For 
example, I have  a contract to perform work and can bill at the end of year 2 (no earlier) if 
work is completed.  End of year 1 no income derived even if work competed (I assume we 
agree) even though clearly economically accrued income.  Just current law. 

  

How do we apply this to death, relationship property transfers etc.  The gain has not come 
home or been derived I would have thought.  How does death by itself mean that a gain not 
derived becomes derived?  Then issue of derived gain that is re--invested in property such as 
land taken under public works.  If we allow roll over for this how far do we take this - seems 
a matter of judgment. 

  

  

We could take a different tack and say we have a realisation based tax not because it accords 
with the tax concept of income but because we actually think accrual is right and want it but 
reluctantly bow to public feeling.  A bit arrogant but we might then recognize any 
opportunity to tax on deemed realisation - any legal transfer of ownership.  That could justify 
tax on death but also relationship property transfers.  Maybe relationship property is not 
taxed since we deem the other partner to always hold the property but then surely only 
50%.  Going down this line seem to require us to reconsider our general derivation test since 
it seems inconsistent with it.  Why have one rule for normal income and another for gains? 

  

A framework t consider roll over relief generally.   

  

One issue re death is having anything we come up with reviewed buy someone who knows 
about estate law.  What we decide could have implications for how estate assets are 
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divided. Specific property is left to one beneficiary and rest of estate to others. It matters 
whether any tax associated with specific property flows to that property or the tax is met buy 
those sharing in rest of estate. It seems to me that any specific property bequest should carry 
with it any tax on that property or the property should be deemed to be bequeathed post any 
such tax unless stated otherwise.     

  

 
From: geof. > 
Sent: Saturday, 9 June 2018 6:00 PM 
To: Robin Oliver 
Cc: Andrea Black; Craig Elliffe; Emma Grigg; Joanne Hodge; Michelle  Paul 
Kilford [TSY] ( ); ^IRD: Phil Whittington ( ) 
Subject: RE: TWG rollover relief on death and more generally  
  
Hi - just caught up on all the emails on this - thanks for all the effort being put in to articulate the 
issues.  
 
Having considered the various views I generally agree with Robin's position in his note.  
 
My view at this stage is:  
 
1.  Death is a realisation event in principle as ownership changes.  
2.  But there may be no actual liquidity on that realisation and that is an important design feature of 
the CGT that we have agreed, that we will tax on realisation.  
3.  As such, true roll over relief (no uplift)  for non-liquid assets seems justifiable.  
4.  Main categories of non-liquid assets would include land and unlisted shares.  
5.  I would consider not allowing roll-over relief for liquid assets like publicly traded shares, units or 
redeemable investment funds.  
 
I particularly think that shares in unlisted companies including the family business need roll-over relief 
on death.  The value of a business varies significantly depending on how well it has been prepared 
for sale.  Forcing the sale of an unprepared business to provide liquidity to meet a CGT on death of 
the owner may be destructive of value.  
 
I suspect we should work through this as a sub-group on Thursday and make a decision.  I agree with 
Robin its fundamental.  And I agree with Joanne that the sub-group should reach a view and 
recommend to the full TWG.  
 
Cheers  
Geof 
 
 
Geof Nightingale  
   
PwC | Partner 
Office:
Email: 
PricewaterhouseCoopers New Zealand 
188 Quay Street, Private Bag 92162, Auckland 1142, New Zealand 
pwc.co.nz 

 
Alternative Contact: Briar Payne | 

 
Reimagine the possible with MyTaxPartner.pwc.co.nz 
 
This document may be a tax advice document. Tax advice documents should be kept 
confidential and are not required to be disclosed to Inland Revenue. Inland Revenue can 
request disclosure of 'tax contextual information'.  

s9(2)(a)

s9(2)(a)
s9(2)(a) s9(2)(a)

s9(2)(a)

s9(2)(a)
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From:        Robin Oliver   
To:        Joanne Hodge  Craig Elliffe  "Michelle  

 Geof D Nightingale/NZ/TLS/PwC@AsiaPac, "Andrea Black"  "Paul 
Kilford [TSY] , Emma Grigg  "^IRD: Phil 
Whittington 
Date:        07/06/2018 04:08 PM
Subject:        RE: TWG rollover relief on death and more generally  

 
 
 
 
Attached is a thought piece on roll over relief.  Given the discussion on death I thought I should set some 
views out in writing.  Then become clear to me that needs to be consistent with roll over thinking more 
generally so incorporated that.  These are thoughts or maybe musings.  Anyway wold seem useful to discuss.  
   
Grateful for comments.  
   
Regards  
   
Robin  

 
This email message and attachments are confidential to our organisation and may be 
subject to legal privilege. If you have received this email in error, please advise the sender 
immediately and destroy the message and any attachments. If you are not the intended 
recipient you are notified that any use, distribution, amendment, copying or any action 
taken or omitted to be taken in reliance of this message or attachments is prohibited. An 
electronic communication is not received by PwC until the contents of that communication 
have come to the attention of the person who is the addressee of the electronic 
communication. Only PwC partners or principals have authority to enter into legal 
obligations on behalf of PwC member firms. If you are an existing client, this email is 
provided in accordance with the latest terms of engagement which we have agreed with 
you. Prior to opening this email or any attachment, please check them for viruses.  
PwC is not responsible for: (i) any viruses in this email or any attachment; or (ii) any effects 
this email or any attachments have on your network or computer system 

Good planets are hard to find - please think of the environment before you print this email. 
____________________________________________________________________ 
CAUTION - This message may contain privileged and confidential  
information intended only for the use of the addressee named above. 
If you are not the intended recipient of this message you are hereby  
notified that any use, dissemination, distribution or reproduction  
of this message is prohibited. If you have received this message in  
error please notify Air New Zealand immediately. Any views expressed  
in this message are those of the individual sender and may not  
necessarily reflect the views of Air New Zealand. 
_____________________________________________________________________ 
For more information on the Air New Zealand Group, visit us online 
at http://www.airnewzealand.com  
_____________________________________________________________________ 

<image001.png> 

s9(2)(a)
s9(2)(a) s9(2)(a) s9(2)(a)

s9(2)(a) s9(2)(a)
s9(2)(a) s9(2)(a)
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<image002.png> 
This email and any attachment may contain confidential information. If you have received this email or any 
attachment in error, please delete the email / attachment, and notify the sender. Please do not copy, disclose 
or use the email, any attachment, or any information contained in them. Consider the environment before 
deciding to print: avoid printing if you can, or consider printing double-sided. Visit us online at ird.govt.nz  
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6 June 2018 

To:  TWG Capital Gains Sub-group 

From:  Robin Oliver 

 

Capital Gains Taxation, Death and Roll-over Relief Generally 
 

The TWG has considered whether roll-over relief should apply to asset gains on death.  The in view 
adopted to date is that there should be roll-over relief on death with no uplift.  This has been on the 
basis that the Terms of Reference of the TWG excludes its consideration of “inheritance tax” and 
taxing gains on death would be the equivalent of an inheritance tax. Sub group members seem to 
query whether this is appropriate.  There seems to be a view that allowing such relief would be 
contrary to good policy principles and the policy underlying our existing income tax rules.   

This note provides my perspective on the issue.  This is that roll over relief on death can be seen as 
consistent with principle and good tax policy design and to a considerable extent international tax 
practice and the basic features of existing New Zealand tax law.   

Moreover the issue of roll-over relief on death seems to illustrate some more general points that 
should be considered in designing roll-over relief rules more generally.  This note advances a view or 
perspective of when in policy terms roll over relief should be provided. 

For clarity the following is meant by roll-over relief: 

• Roll-over with no uplift.  No deemed realisation or taxable gain on transfer.  Transferee 
takes the cost base of the transferor as if the transferee always held the asset.  Example:  
A buys asset for $100.  Holds it until death when it is worth $150.  Person to whom asset 
passes holds the asset for a number of years then sells it for $175.  No tax on gain of $50 at 
death.  When asset sold person has taxable gain of original sale price ($175) less original cost 
of $100 which is $75.  Without roll-over relief there would have been a taxable gain on 
death (estate liable) of $50 then another gain for holder of asset of $25 on sale.  Same 
overall gain taxed ($75) but tax deferred until final sale. 

• Roll-over relief with uplift.  No deemed realisation or taxable gain on transfer and instead 
person to whom the asset passes is taken to have acquired the asset for its market value at 
date of death.  In the example, no tax on death and asset deemed to be acquired by new 
holder for $150 and then $25 taxable gain on sale.  Total gain taxed now just $25 andnot$75 
and tax still deferred until final sale.   

Introductory Comments 
 

Those who oppose a capital gains tax seem to do so mainly on the basis that a set of pure rules 
implementing a tax on Haig-Simons income is not likely and that any general tax on capital gains will 
have so many compromises as to make it a complex and ad hoc set of rules creating more problems 
and distortions than it resolves.  In other words, an actual workable tax on capital gains is a net loss 
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(not gain) in terms of the fairness, efficiency, simplicity and coherence criteria on which we base a 
well- functioning tax.  Those who support taxing capital gains often seemed to do so based on 
fairness concerns.  Opponents note the compromises of a real life tax on capital gains produces 
more unfairness to the tax system.   

These are points for debate.  The relevance here is that it complicates any analysis of whether any 
particular design feature of a capital gains tax is consistent with principle or good tax policy design.  
It may be difficult to determine what is consistent with principle or good tax policy design with 
respect to a tax that by its nature is seen as lacking in consistent with principle or good tax policy 
design.  By this I mean that a capital gains tax is argued for on the basis that it reflects a Haig Simons 
concept of income but in practice any capital gains tax implemented will be materially different from 
Haig Simons.  Nevertheless I attempt to provide a perspective of when roll-over relief would be 
appropriate and how such principles should apply to death. 

International Practice 
 

International practice is to allow roll-over relief on death (with or without uplift) 

As far as I can tell (EY survey and Littlewood/Elliffe book); 

Roll-over relief with no uplift 

Australia 

South Africa (only if bequeathed to spouse but political pressure to amend – see Elliffe page 331) 

Sweden 

Roll-over relief with uplift  

Ireland  

Italy – rates of tax begin at 4% where beneficiary spouse or fist degree and rises for other relatives. 

Japan 

Spain 

UK 

USA 

Roll-over relief not clear re uplift – probably uplift – states simply not taxed on death 

Canada – where asset bequeathed is to spouse, or to a child and is a farming or fishing asset 

France 

Germany  

Mexico 
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Norway 

Switzerland 

Every country seems to provide some roll-over relief on death although Canada and South Africa are 
restrictive with the lack of wide relief a major issue in South Africa.   

In general the most common approach seems to be roll-over relief with uplift although that seems to 
be associated with countries that do have inheritance tax.  There does not seem to be any policy 
reason (except for double taxation if there is also an inheritance tax) for roll-over relief with uplift. 

New Zealand Income Tax Rules [should have this checked] 
 
Our general rule is that income is calculated as at date of death of the deceased.  Thereafter assets 
are transferred at market value to the administrator or executor with income then being that of the 
estate.  Assets are then transferred at market value to the beneficiary.  There is however roll-over 
relief with uplift with respect to revenue account property (including financial arrangements and 
FIFs, trading stock, standing timber, or land that is taxed on gains) transferred  to a spouse/partner 
or to relatives to the second degree or charities.  Depreciable property can be treated this way 
electively (so that the acquirer can take new cost base for depreciation but depreciation recovery 
will apply re the estate). 

Why provide roll-over relief on death? 
 

What explains the international practice of providing roll-over relief on death?  This is my 
perspective.  

A pure Haig Simons capital gains tax would be levied on an accrual basis.  This is not put in practice 
(at least for any length of time).  It is often argued that this is for practical reasons – valuation 
difficulties.  However, land/ listed shares could be taxed on an accrual basis if we wanted.  The point 
is that people generally do not regard accrual income as a fair and reasonable basis for taxation.  For 
example a person with a rental property would not see it as fair or reasonable to have a large tax bill 
because property prices have risen and being forced to sell the property to pay the tax.  This 
unfairness would seem a problem with a tax promoted on its fairness attributes.      

A fundamental aspect of our tax rules is that for income to be taxable it must be derived or “come 
home”.  For a non-business person this is interpreted as meaning received in cash (or equivalent).  
For a business this is extended to be where there is an enforceable debt or the ability to create a 
debt (billable work in progress).  As a general rule income is not derived as it is accrued in an 
economic sense even for a business.  We do not tax trading stock on a market value basis.  We tax 
revenue account property on realisation only. We tax business receipts only when billable and non-
business receipts only generally when received.  Even with respect to financial arrangements (often 
termed the accrual rules and seen as a deliberate departure from the general derivation rule) we in 
general tax only accruing gains that were expected at the time the arrangement was entered into.  
This all presumably reflects the accepted concept of income in an income tax context.  Obviously this 
could be changed as a policy decision but it would amount to a radical change in our existing 
approach to income measurement for tax purposes. 
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What is this concept of income in a tax context?  It seems in essence to be that a gain or benefit is 
only when a person has money or money’s worth that can be used to pay the tax. 

This general principle seems to be the basis for the almost universal application of roll-over relief on 
death.  While assets are transferred from the deceased to the administrator/executor and then the 
beneficiary, this does not give rise to money or money’s worth that the estate could use to pay the 
tax.  The same applies with gifts. 

The conclusion I reach is that roll-over relief (with no uplift) should generally apply on death and 
family gifts because it this is consistent with the realisation approach to taxing gains. Such relief does 
not accord with a Haig Simons concept of income but a realisation based capital gains tax does not 
accord with a Haig Simons approach.  Notably roll-over relief on death seems to accord with general 
international practice and the concept of income in our income tax legislation. 

Implications for Roll-over Relief for Capital Gains Generally  
 

The above perspective seems to have more general implications for when roll-over relief should 
apply when taxing capital gains.  It suggests that roll-over relief (without uplift) should apply 
whenever there is a transfer of assets without the transferor receiving money or money’s worth or 
the ability to obtain such money or money’s worth (for example a sale with debt owing should not 
reasonably give rise to roll-over relief).  Administrative issues need to be considered such as the 
ability of the transferee to know and apply the cost basis of the transferor. 

This seems to cover roll-over on death, gifting, and relationship property.  It also seems to cover 
corporate restructuring where asset transfers may result in the passing of consideration (a debt) but 
no in substance money or money’s worth to the overall group.  Thus this seems to provide a 
framework for considering roll-over relief more generally. 

This of itself does not seem to cover some other areas for potential roll-over relief the group has 
considered or that have been raised in submissions.   For example there seems to be a general view 
that assets compulsorily acquired under the public works act or that are insured assets that are 
destroyed and give rise to payments under replacement insurance should also have roll-over relief.  
In such cases the asset owner has cash consideration for the transfer of the asset that could be used 
to fund tax payments on the gain.  However, there seems to be some sympathy for providing roll-
over relief in such cases where the consideration is used to buy a replacement asset.  This seems to 
be argued for on the basis that the transfer is involuntary.  However, if a person has made a gain and 
obtained as a result the funds to pay tax on the gain, it is unclear why a gain made as a result of an 
event beyond the asset holder’s control should be relieved of tax (and then only to the extent it is 
used to buy a replacement asset) whereas the same gain that arises through a voluntary sale should 
be taxed.  In economic and commercial terms the asset holder seems to be in the same position 
irrespective of whether the realisation is voluntary or not. 

My conclusion from this is that a compulsory purchase/loss recouped by insurance are seen as 
warranting roll-over relief (with no uplift) provided the funds are used to purchase a replacement 
asset because although the asset holder receives consideration that could be used to pay tax on the 
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gain, this consideration should not be seen as discretionary income that the taxpayer could spend or 
reinvest in some other form at their choice and is clearly available to pay the tax on the gain. 

Applying this principle more broadly would mean that any sale of an asset that is then reinvested in 
a replacement asset would have roll-over relief.  This could be taken further as any sale of an asset 
reinvested in the business or possibly reinvested in any form would have roll-over relief on the basis 
that the gain is not available for private consumption.  Ultimately the point would be reached where 
gains are only taxed when proceeds of sale are actually used for consumption, rather than able to be 
so used.   Where farm land is compulsorily acquired for public works and the proceeds reinvested in 
another farm, the argument seems to be that if the farmer would have no livelihood if the funds 
were not used to acquire another farm so the funds should not be seen as discretionary and 
available to fund tax on any gain.  The same reasoning seems to apply where the farmer sells a farm 
to buy another one.   

Applying this reasoning broadly for the SME owner or farmer there might be no taxable gain until 
the business or farm is sold and the SME owner or farmer retires.  Should the SME or farm be held 
until death and then owned by the beneficiary there would be roll-over (with no uplift) on death and 
no tax on the gain until the farm or business is sold and so on.  The issue seems to be the 
circumstances it can reasonably be said that the asset holder has consideration but the need to 
reinvest means that the consideration should not be treated as discretionary and available to pay 
any tax on the gain.    

Applying broad roll-over relief in this way would seem to meet at least some of the concerns raised 
by farmers (the sharemilker buying a small farm and then upgrading over time to a larger farm) and 
SMEs (selling a small firm to buy a larger one) and Maori/iwi (assets provided as a treaty settlement 
because that was the only available Crown land, then iwi sell this to fund purchase of more relevant 
assets).   

Obviously it could result in a substantial deferral of tax revenue at least initially.  However, if we 
have roll-over relief on death, family gifts, relationship property transfers, corporate restructuring, 
compulsory acquisition  etc. we need a policy rationale that justifies such relief.  Saying that relief is 
provided when the transfer is not voluntary is not a rationale, it is a conclusion.  There needs to be a 
policy rationale for the conclusion.  The – has the gain come home, can it reasonably be said that 
discretionary money or money’s worth is available to pay the tax rule is a policy rationale that seems 
consistent with a realisation based capital gains tax based as it is on our existing concept of 
derivation of income, our existing roll-over relief provisions and international practice.  There is 
however judgment to be applied as to when an asset should be considered to have been realised for 
discretionary money or money’s worth.  In other words how broadly to apply roll-over relief.  In 
reaching a judgement on this we should consider the extent to which it should and would resolve 
issues raised in submissions by iwi, farmers and SME owners.  However, any roll-over relief should in 
my view be based on a consistent policy rational rather than be ad hoc to meet particular pressure 
points. 
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Memorandum to the TWG capital income tax subgroup 

From: Craig Elliffe 

12 June 2018 

Re: Rollover relief and death 

In preparation for Thursday I have been reading through everyone else’s notes 
and thought I should add my own. Robin and others have noted that we should 
try and reference this in to a broad principled way and I support this idea. The 
political overlay, or acceptability touchstone can, and should, be discussed 
subsequently.  

I think we can be a little cautious about other jurisdictions approach to this issue 
given that in many countries they do have death or inheritance taxes and they 
are keen to ensure that there is no double taxation. In other words, they may 
give the exemption in their CGT rules expecting their death duties to apply or 
vice versa. 

I should note at the outset that as we are not taxing the family home this is 
simply outside the scope of this discussion. 

Robin discussed principles of derivation. At the risk of being inaccurate because 
of generality we consider that a gain must be realised or have “come in” in order 
to be income. We teach our students that income can only come in if it is in 
money or money’s worth. At a fundamental level if a benefit is not convertible 
into money then it is considered to be something which is not regarded as 
income (the convertibility principle). Benefits which are not convertible into 
money or money’s worth are problematic because of both valuation and the 
difficulty of paying tax. I will return to this discussion on the ability to pay later. 

So what happens when someone sells some property that they hold on revenue 
account and from which we would ordinarily expect the derivation of income? 

First, they have disposed of (or agreed to dispose of) some property that they 
own which will be transferred to another legal owner. Secondly, they have 
received consideration which is usually cash or a promise to pay or perhaps 
some other property (in a barter transaction). 

This leads me to the first principle that upon death the legal owner ceases to 
own their property (I know there is often a process of transfer sometimes with 
probate, and sometimes not, and the actual transfer could take some time). 
They have disposed of their property and that it will be transferred to another 
owner. This will normally be the executor and then subsequently the beneficiary 
under the will or intestacy. There has been no consideration given for this 
transfer. But I think as a matter of principle we could say that there has been a 
disposal of an asset and that this is prima facie a taxable event. 

I believe is the rationale behind section FC1 which deals with revenue account 
property. 
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Principle: That upon death an asset is transferred from the owner and 
that prima facie is a realisation event. 

Now we need perhaps to turn to situations where this principle is unfair or 
doesn’t work properly. 

In Phil’s memorandum of 24 May 2018 he set out to high-level principles for 
when rollover relief should be provided in other circumstances other than death. 
You will recollect they were: 

• the lack of control principle: this allows rollover relief in circumstances 
where the taxpayer’s have no control over the realisation of the capital 
gain and would include such things such as the compulsory acquisition of 
an asset or the disposal of relationship property where the relationship 
ends. 

• The same economic owner principle: this allows rollover relief in 
circumstances where the taxpayer remains the same ultimate economic 
owner of the underlying assets. The justification for this rollover is 
twofold: tax base protection so that related party sales are not 
undertaken to crystallise losses and to stop lock-in which might prevent 
efficient restructuring. 

Let us now turn to the transfer of certain property upon death. One can look at 
both the above principles and see certain circumstances where they seem to 
resonate. A beneficiary has no control over the receipt of property.  

Certain illiquid property 

In the context of the transfer of illiquid assets upon death I suggest there are 
further high-level principles which concerns the convertibility principle and a 
combination of the two principles above.  

Dealing first with the convertibility principle. This is about cash to pay the tax. 
When a spouse receives the shares in an unlisted private company, or a family 
farm it seems that all three principles would suggest that there should be 
rollover relief (with no uplift). Some families might regard the same economic 
owner principle as supporting the rollover of a family business or family farm. I 
am sympathetic to this. It might be difficult to pay the tax, the tax is occurred 
outside of the taxpayer’s control and, assuming the spouse wishes to carry on 
the business, the same economic family group is in charge. 

I therefore think, similar to other revenue account property, that there should be 
a rollover where the property is transferred to a spouse or other partner on 
death. The inheriting spouse/partner would be deemed to have acquired the 
illiquid property for the same cost base as the deceased. 

Principle: Rollover relief (with no uplift) when certain illiquid property is 
transferred to a spouse or other partner on death 

Should this be extended to children? Perhaps, given the reasoning above but 
that requires further discussion. At some stage the lack of control principle and 
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same economic owner principle stop engaging as strongly. Perhaps this is a one-
time exemption and applies only to “close” relatives. 

Other property 

I would be happy to discuss this further but I can’t see the same reasons for 
extending rollover relief. What could be possible is the deferral of the liability for 
a period of time (with interest accruing) to enable the executor/beneficiaries to 
realise assets in a timely and orderly manner. 

One further point on asset-specific relief 

The rollover relief for certain illiquid property (farms and small and medium size 
companies) should not necessarily be automatically extended outside of the 
death situation. I know this is another discussion to be had. I am struggling with 
the idea that property investors should get relief from the sale of one property to 
a third party when they invest in another property. Property developers don’t get 
the same concession (and never probably never will). Businesses that own 
trading stock don’t get rollover relief. I’m not sure that farmers that trade up 
should be in a privileged position of exemption. 
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From: Robin Oliver 
Sent: Tuesday, 12 June 2018 2:07 PM
To: Craig Elliffe; 'Joanne Hodge'
Cc: Paul Kilford [TSY]; Andrea Black; ^DIA: Casey Plunket; 

Michelle  Geof Nightingale 
; Bevan Lye [TSY]; Rachel Lilly [TSY]; ^IRD: Matt 

Benge; ^IRD: Phil Whittington; Mark Vink [TSY]; Steve Mack [TSY]; ^IRD: Emma 
Grigg

Subject: RE: Q&A on CGT and death [UNCLASSIFIED]

All 
 
Just to add I now see little basis for rollover relief where there is a lack of control re transfer as discussed earlier.  If 
gain has come home and is not within the same economic entity why should it matter whether I wanted this to 
happen or not?.  My rental property is forcibly sold under mortgagee sale – no reason gain is not then taxable.   
 
Robin 
 
Robin Oliver MNZM 
Director 
Olivershaw Limited   
Web:  www.olivershaw.co.nz 
Email: 
Level 3, 120 Featherston Street, Wellington 
PO Box 30-504, Lower Hutt 5040, NEW ZEALAND 

 Please consider the environment before printing this email 

 
From: Robin Oliver  
Sent: Tuesday, June 12, 2018 2:03 PM 
To: 'Craig Elliffe'; 'Joanne Hodge' 
Cc: Paul Kilford [TSY]; Andrea Black; ^DIA: Casey Plunket; Michelle ; Geof Nightingale 
(geof  Bevan Lye [TSY]; Rachel Lilly [TSY]; ^IRD: Matt Benge; ^IRD: Phil Whittington; 
Mark Vink [TSY]; Steve Mack [TSY]; ^IRD: Emma Grigg 
Subject: RE: Q&A on CGT and death [UNCLASSIFIED] 
 
Craig 
 
A useful and thoughtful piece.   
 
For me at least the death issue has been a bit of a journey – almost like crossing the Styx itself.  
 
I began seeing death as a stand alone issue – how to treat inheritance under a CGT.  It has become clearer that it is 
really about roll over relief generally and under what principles it should apply or not.  Then apply such principles to 
death (as well transfer of relationship property, compulsory purchase, trading up etc.).  This may mean changing 
current law such as that applying to relationship property transfers.  I see little sense in current legislative rules re 
death. 
 
My thinking is that one ground for roll–over relief is that the gain has not “come home”.  Agree with Craig.  What 
this means to be sorted out.   
 

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)
s9(2)(a)
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Second ground is that no change in ownership – same owner although technically a legal change.  This is as much for 
base protection (selling to a sister company to realise a loss) as anything else but has some intuitive 
sense.  Relationship property transfers may be justified as rolled over on this ground. Death not obviously within this 
category but maybe arguable. So again need to sort out what this means.   
 
I am reluctant to leave the death issue open in the September report.  I am aware of a number of people who would 
emigrate if this seemed likely.  If they do emigrate better not just because of uncertainty. 
 
Robin  
 
 
 
Robin Oliver MNZM 
Director 
Olivershaw Limited   
Web:  www.olivershaw.co.nz 
Email:
Level 3, 120 Featherston Street, Wellington 
PO Box 30-504, Lower Hutt 5040, NEW ZEALAND 

 Please consider the environment before printing this email 

 
From: Craig Elliffe   
Sent: Tuesday, June 12, 2018 11:48 AM 
To: 'Joanne Hodge'; Robin Oliver 
Cc: Paul Kilford [TSY]; Andrea Black; ^DIA: Casey Plunket; Michelle ; Geof Nightingale 

Bevan Lye [TSY]; Rachel Lilly [TSY]; ^IRD: Matt Benge; ^IRD: Phil Whittington; 
Mark Vink [TSY]; Steve Mack [TSY]; ^IRD: Emma Grigg 
Subject: RE: Q&A on CGT and death [UNCLASSIFIED] 
 
Dear all 
Here is my tuppence worth on this vexed question of capital gains tax, death and rollover relief. It is just looking at 
similar issues previously discussed and doesn't go into things such as Maori land which I know we will have to 
separately address. 
Kind regards 
Craig 
 
Professor Craig Elliffe 
 
Professor of Law 
Deputy Dean 
Director of the Master of Taxation Programme  
Director New Zealand Centre for Law and Business 
 
 
Faculty of Law 
University of Auckland  
Building 801, Floor 4, 9 Eden Crescent 
Auckland  
Private Bag 92019 

 
--------------------------------------------------  
View my research on my SSRN Author page:  
http://ssrn.com/author=1367756  
-------------------------------------------------- 

s9(2)(a)

s9(2)(a)

s9(2)(a)

s9(2)(a)
s9(2)(a)
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From: Joanne Hodge   
Sent: Friday, 8 June 2018 5:09 p.m. 
To: Robin Oliver  
Cc: Paul Kilford [TSY]  Andrea Black  ^DIA: Casey Plunket 

 Craig Elliffe  Michelle  Geof 
Nightingale  Bevan Lye [TSY] 

 Rachel Lilly [TSY]  ^IRD: Matt Benge 
 ^IRD: Phil Whittington  Mark Vink [TSY] 

 Steve Mack [TSY] ^IRD: Emma Grigg 
 

Subject: Re: Q&A on CGT and death [UNCLASSIFIED] 
 
Also further to my last email, I’ve been en route to Sydney and Craig, Geof and Michelle are most likely working. We 
don’t know yet whether we do have divided views until the 5 have all had a chance to consider.  

Best 
Joanne  

 
On 8/06/2018, at 1:12 PM, Robin Oliver  wrote: 

Fine with me.  We do however need to get this issue resolved.  My work to date suggests that this is 
a key design issue.  If no roll over on death then no roll over except maybe  when transaction results 
in no change in economic ownership at an individual level  Corporate structuring maybe but about 
it.  Might possibly view relationship property transfers as such but not clear.  A CGT with very limited 
roll over has different design issues and implications.  Maori issues an example but not only one.  In 
other words we are starting to run out of time but seem stuck on this issue.  Still some time 
available but  becoming tighter.  When would this go to TWG to be resolved?   
Robin  
 
Sent from my Windows Phone 

 
From: Paul Kilford [TSY] 
Sent: 8/06/2018 14:44 
To: Robin Oliver; Andrea Black 
Cc: ^DIA: Casey Plunket; Joanne ; Craig Elliffe; Michelle
Geof Nightingale  Bevan Lye [TSY]; Rachel Lilly [TSY]; ^IRD: Matt 
Benge; ^IRD: Phil Whittington; Mark Vink [TSY]; Steve Mack [TSY]; ^IRD: Emma Grigg 
Subject: RE: Q&A on CGT and death [UNCLASSIFIED] 

Hi everyone 
  
Although it’s great that we have various views to consider, I don’t think this is an issue that can be, 
or needs to be, resolved now over email.  Also, Hinerangi is dialling in for the last 45 minutes of the 
Thursday meeting (4:15-5pm), so we should listen to what she has to say before taking the debate 
too much further. 
  
I have put a sub-group report-back on the agenda for the newly-established meeting on 29 
June.  With that in mind, I suggest we: 

s9(2)(a)

s9(2)(a)
s9(2)(a) s9(2)(a)

s9(2)(a) s9(2)(a) s9(2)(a)
s9(2)(a)

s9(2)(a) s9(2)(a)
s9(2)(a) s9(2)(a)
s9(2)(a) s9(2)(a)
s9(2)(a)

s9(2)(a)

s9(2)(a)
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•         Use most of next Thursday (and the time before then) to focus on technical issues that 
need to be addressed – we are still planning on sending our papers on shares etc. on 
Tuesday. 

•         Use the last hour or so of Thursday to make sure we understand the various views on 
death/roll-over and commission either Andrea or the Secretariat to draw up a pros and cons 
note to go to the TWG on the 22nd, for the 29th.  For completeness, this paper should also 
include a Secretariat view on the issue. 

  
I might not be able to engage with this much more this afternoon because we are trying to get next 
week’s papers out, but I hope this approach is OK with everyone. 
  
Paul 
  
  
  
  
  
From: Robin Oliver 
Sent: Friday, 8 June 2018 2:08 PM 
To: Andrea Black <
Cc: ^DIA: Casey Plunket ; Joanne ; Craig Elliffe 

 Michelle Geof Nightingale 
; Bevan Lye [TSY] 

 Rachel Lilly [TSY]  ^IRD: Matt Benge 
 ^IRD: Phil Whittington  Mark Vink [TSY] 

 Paul Kilford [TSY]  Steve Mack 
[TSY] ^IRD: Emma Grigg 
Subject: RE: Q&A on CGT and death [UNCLASSIFIED] 
  
Yes I think so but maybe needs some cover note to put the issues together (the notes were provided 
simultaneously so are not reflective of each other).  Also Paul and secretariat should be able to 
manage paper flow to the TWG (cf sub group) and not clear that IR or Treasury consider Casey’s 
note as being their advice.  In other words what goes to TWG needs to be papers that stand alone 
and set out the issues.  While I am always open to changing my mind on anything my note reflects 
where I have got to so far.   
  
Robin    
  
Robin Oliver MNZM 
Director 
Olivershaw Limited   
Web:  www.olivershaw.co.n
Email: 
Level 3, 120 Featherston Street, Wellington 
PO Box 30-504, Lower Hutt 5040, NEW ZEALAND 

 Please consider the environment before printing this email 
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On 8/06/2018, at 1:58 PM, Robin Oliver <  wrote: 

I agree but the group then needs papers that it can have in advance reflective of 
different views so that we can have a considered and informed discussion. 
  
Robin  
  
Robin Oliver MNZM 
Director 
Olivershaw Limited   
Web:  www.olivershaw.co.n
Email: 
Level 3, 120 Featherston Street, Wellington 
PO Box 30-504, Lower Hutt 5040, NEW ZEALAND 

 Please consider the environment before printing this email 
  

 
On 8/06/2018, at 1:48 PM, Casey Plunket  wrote: 

Thanks Robin. This deserves a fuller response, but I would just like 
to make one thing clear immediately. The Q&A does not support 
the view, and neither do I, that a capital gains tax on appreciated 
property passing on death is an inheritance tax. If it were, we would 
already have an inheritance tax. I don’t think anyone believes we 
do.  
Cheers, Casey 

Sent from my iPhone 
 
On 8/06/2018, at 1:40 PM, Robin Oliver  
wrote: 

All 
  

s9(2)(a)
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I have read Casey’s note.  It might be useful for a 
Minister as morning report type talking points if the 
government decided to tax on death.   
  
What strikes me however is that the main argument 
for taxing on death that seems to be advanced is 
the arguments for inheritance tax/estate duties etc. 
– “is it fair for wealth to pass to a person’s heirs 
with no contribution being made to the cost of 
running the country”.  This is the argument for 
inheritance tax.  It is a valid debate but fairness is 
debateable – alternatively  is it fair that the 
government confiscates part of my wealth that I 
spent a lifetime working and saving to provide for 
my family post death?  Different views can be 
legitimately held.  Also economic efficiency 
considerations need to be taken into account and 
this probably depends on the importance to people 
of the bequest motive.  Some people seem to have 
a low bequest motive – provide children with 
education and support but they should expect no 
money from my estate that is up to me to spend in 
my lifetime.  For such people taxing estates that are 
in effect errors as to life expectancy is efficient.  For 
others a bequest motive is the most important 
driving incentive to work and save – a person sees 
themselves not as a separate individual but as part 
of a family with a history and future.  As a very 
broad generalisation it seems Maori and Asians are 
more like the latter – but a big generalisation.  If a 
bequest motive is strong then taxing inheritances 
can have very high economic costs.   
  
This is interesting but the government’s stated 
policy is no inheritance tax and outside our 
ToR.  Casey’s note (presumably it will be released 
under OIA at some stage because it does constitute 
IR advice to TWG) seems to make it clear that taxing 
gains on death would be an inheritance tax because 
it is justified on those grounds.  Technical semantic 
arguments that it does not fit the full details on an 
inheritance tax as commonly understood in public 
economic literature (which I agree with) is not likely 
to persuade the public otherwise.   
  
  
Robin 
Robin Oliver MNZM 
Director 
Olivershaw Limited   
Web:  www.olivershaw.co.n
Email: 
Level 3, 120 Featherston Street, Wellington 
PO Box 30-504, Lower Hutt 5040, NEW ZEALAND 

 Please consider the environment before printing 
this email 
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From: Casey Plunket 

]  
Sent: Thursday, June 7, 2018 5:04 PM 
To: Joanne ; Craig Elliffe; Robin 
Oliver; Michelle ; Geof 
Nightingale (  
Andrea Black 
Cc: Bevan Lye [TSY]; Rachel Lilly [TSY]; Matt 
Benge; Phil Whittington; Mark Vink [TSY]; Paul 
Kilford [TSY]; 'Steve Mack [TSY]' 
Subject: Q&A on CGT and death [UNCLASSIFIED] 
  
Hi All.   
  
Following our discussion on Tuesday, and the 
importance of this issue, I thought it might be 
useful to adopt the format we often use when 
briefing Ministers on tricky tax issues, i.e. a 
bit of Q&A.  Somewhat more approachable 
than a memo, and allows you to get directly 
to the questions that ordinary people (plus, 
perhaps, the non-tax technical members of 
the TWG) might want easily accessible 
answers to. 
  
Views welcome. 
  
Cheers 
  
Casey 
  

  

This email and any attachment may contain 
confidential information. If you have received 
this email or any attachment in error, please 
delete the email / attachment, and notify the 
sender. Please do not copy, disclose or use the 
email, any attachment, or any information 
contained in them. Consider the environment 
before deciding to print: avoid printing if you 
can, or consider printing double-sided. Visit us 
online at ird.govt.nz  

This email and any attachment may contain confidential 
information. If you have received this email or any attachment 
in error, please delete the email / attachment, and notify the 
sender. Please do not copy, disclose or use the email, any 
attachment, or any information contained in them. Consider the 
environment before deciding to print: avoid printing if you can, 
or consider printing double-sided. Visit us online at ird.govt.nz  

 

CONFIDENTIALITY NOTICE 

 
The information in this email is confidential to the Treasury, intended only for the 

s9(2)(a)
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addressee(s), and may also be legally privileged. If you are not an intended addressee: 
a. please immediately delete this email and notify the Treasury by return email or telephone 
(64 4 472 2733); 
b. any use, dissemination or copying of this email is strictly prohibited and may be unlawful.  
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From: Joanne Hodge < >
Sent: Friday, 8 June 2018 4:56 PM
To: Robin Oliver
Cc: ^DIA: Casey Plunket; Andrea Black; Craig Elliffe; Michelle

Geof Nightingale  Bevan Lye [TSY]; Rachel Lilly 
[TSY]; ^IRD: Matt Benge; ^IRD: Phil Whittington; Mark Vink [TSY]; Paul Kilford [TSY]; 
Steve Mack [TSY]; ^IRD: Emma Grigg

Subject: Re: Current rules on income tax and death

V minor point to add - can officials note what the tax compliance rule following death is.  
 
That is, for a standard estate (no testamentary trust other than to executors on trust to distribute the estate) dies 
the estate get a new IRD number or does the deceased IRD number continue until the estate is distributed. I think 
the old IRD number remains; the taxpayer identity continues until the estate had been distributed - but I might be 
wrong.  
 
If the Will establishes a testamentary trust that retains assets for any beneficiaries the a new taxpayer identity 
comes into existence and a trust IRD number is applied for.  
 
Just a couple of paras on what happens there might be handy.  

Joanne  

 
On 8/06/2018, at 11:18 AM, Robin Oliver  wrote: 

All 
  
We do need from officials are note on what NZ income tax is.  As Casey notes it is complex and 
frankly does not make much policy sense – to me at least.  That said I was Deputy Commissioner 
when these were all put in place so I need to accept responsibility for what seems to me a 
mess.  The note needs to try to explain why in policy terms we have the laws we have because I 
cannot discern any sense in them.  Whatever TWG comes up with it seems we do need to say that 
current law for asset transfers need to be made consistent with CGT rules. 
  
It seems to me (and this is my memory before something seemed to go terribly wrong) we begin 
with the policy on transfers of relationship property.  This is clear – roll-over relief with no uplift. 
Section FB 2 and details in the rest of that sub part.   
  
Transfers on death covered by sub-part FC.  Under our law 2 transfers take place post death – from 
deceased to the executor/administrator, then from estate to the beneficiary.  Both could give rise to 
a realisation given that the first is a transfer by law and the second is an actual transfer.  Sub part FC 
also covers transfers to and from trusts and gifts. 
  
As Casey notes the basic rule is FC 2 – transfer at market value.  No roll-over relief.  However, this is 
subject to a number of exceptions.  The policy intent seems to make these rules consistent with the 
transfer of relationship property so roll-over relief for property passing to spouse or partner.  This 
makes sense although unclear what the policy basis is for relationship property transfers singled out 
for roll over relief but not other transfers.  
  
Anyway so far so good.  Then let the weirdness begin.  Under sub-part FC roll over relief is extended 
to relatives to the second degree.  Why  roll over relief applies to bequests to my sibling but not my 

s9(2)(a)
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sibling’s child (because my sibling is dead) is beyond me.  This is a very nuclear family culturally 
specific approach.  Why should the tax act distinguish between who I give my estate to?  Surely if I 
leave money to them I regard the relationship as important irrespective of blood lines?  It is 
common these days for people to have a family including children of partners with no blood or legal 
relationship (i.e. not the child of a partner and not adopted but treated as a child.  Why should the 
income tax act care?  This is also very culturally insensitive based on the nuclear family.   
  
The results get stranger.  Roll over relief can disappear if I have the wrong sort of will (life interests) 
or the wrong assets going to the wrong person.  Then another oddity – under FC 4 by an 
amendment in 2009 where property is revenue account, FIF, FA or depreciable property (but not it 
seems forestry) then roll over relief applies it seems applies only on distribution by the 
executor/administrator (not on death to the executor/administrator.  Relief used to apply on death 
to the executor/administrator but this was repealed in 2009 (it seems at FEC) for an unknown 
reason.   
  
Then as Casey notes we have different FA rules.   
  
We absolutely do need from officials an explanation of what the law here is and were we all on 
drugs or is there some explanation for this.  It should be noted that much of this does not matter in 
practice given the limited scope of revenue account property and that most people leave any 
affected property to spouses/partners or children and thus get roll-over relief (or maybe just 
assume they do).  We will need it seems to have current law rewritten. 
  
That said the issue for TWG is when should roll over relief apply and should it apply on death.  As 
previously indicated my view (and Casey seems to indicate agreement with this) is that the issue is 
we are not going to have accrual gains taxed.  That is because our concept of income for tax is not 
Haig Simons but whether income has come home as per the derived test.  If we taxed on accrual we 
would have no roll over relief issue – there would be nothing to roll over.  We have roll over as an 
issue because we taxing only on realisation.  Death is an event giving rise to a transfer of ownership 
but is it what is envisaged as a realisation giving rise to tax.  My prior note suggested this can be 
viewed as when there is something of value that can be used to pay the tax on the gain.  When 
assets are transferred on death this is not substantially the same as if they were continued to be 
held by the original owner so that there should be roll over of death – but of course no uplift. 
  
The main arguments for taxing of death seem to be: 
  

• Fairness – not fair that assets can be held in family for many years.  But what is fair if family 
assets taxed early because a person dies young?  Anyway this is the result of not taxing on 
realisation. 

• Economic – roll over on death increases lock in because assets held for longer with 
increasing accrued tax liability.  Again just how taxing on realisation works. 

  
Again taxing gains on realisation has some disadvantages as compared with accrual tax but we are 
taxing on realisation.  I argue death is not the type of realisation event envisaged as giving rise to tax 
considered in the context of the concept of income we actually apply in tax. 
  
Robin  
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Robin Oliver MNZM 
Director 
Olivershaw Limited   
Web:  www.olivershaw.co.n
Email: 
Level 3, 120 Featherston Street, Wellington 
PO Box 30-504, Lower Hutt 5040, NEW ZEALAND 

 Please consider the environment before printing this email 

  
From: Casey Plunket [ ]  
Sent: Friday, June 8, 2018 8:47 AM 
To: Robin Oliver; 'Andrea Black' 
Cc: 'Joanne  'Craig Elliffe'; 'Michelle '; 'Geof Nightingale 
(  'Bevan Lye [TSY]'; 'Rachel Lilly [TSY]'; Matt Benge; Phil 
Whittington; 'Mark Vink [TSY]'; 'Paul Kilford [TSY]'; 'Steve Mack [TSY]' 
Subject: Current rules on income tax and death 
  
Joanne asked for a brief description of how the current rules apply to FA’s held on 
death.  Here goes.   
  
Generally, FAs will be deemed sold at market value (a) on death, by the deceased; and 
(b) on distribution to the beneficiaries by the executor, when and if that happens.  Both 
transfers will generate a taxable gain or loss if that’s different from tax value for 
(respectively) the deceased and the executor. 
  
That won’t apply if the FAs are ultimately transferred to a spouse or other partner, 
provided the conditions for that roll over are met.   
  
The taxation of the executor will not apply if the conditions for that roll over are met. 
  
There is also a special rule for FAs in FC 8, which effectively seems to say that the 
property must be transferred  to both the executor and any beneficiary at cost if the 
deceased was a cash basis holder.  That’s regardless of who receives the FAs, or even if 
they are sold by the executor (of course if they are sold, roll over relief will only apply to 
the transfer to the executor, and the executor will be taxable on the full gain or loss 
over the period since the deceased acquired the FA).  Effectively roll-over relief, for cash 
basis holders.   
  
I will get someone to do some digging to see what the reason is for this FA specific 
rule.  I guess it is somewhat consistent with the approach of not taxing cash basis 
holders except when they actually get money, but in the case of death of course the 
transfer is always gratuitous.  So I am not sure the rule really makes sense. 
  
Cheers 
  
Casey 
  
From: Casey Plunket  
Sent: Friday, 8 June 2018 7:26 a.m. 
To: 'Robin Oliver'; Andrea Black 
Cc: Joanne  Craig Elliffe; Michelle  Geof Nightingale 

 Bevan Lye [TSY]; Rachel Lilly [TSY]; Matt Benge; Phil Whittington; 
Mark Vink [TSY]; Paul Kilford [TSY]; Steve Mack [TSY] 
Subject: RE: Q&A on CGT and death [UNCLASSIFIED] 
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The current law is rather complex.  I will try to summarise my understanding of 
it.  Happy to be corrected if any of this is wrong.  Not holding this out as any kind of 
model, but it is interesting as an example. 
  
Crystallisation on death is the general rule 
The general rule is that gain and loss on revenue account property (RAP) held on death 
is crystallised (FC 1(1)(a) ad (b) and FC 2). 
  
Limited roll-over for property transferred to a partner 
There is no crystallisation of gain or loss on RAP transferred to a spouse or other partner 
on death, provided there is no RAP left under the will to a person who is not a close 
relative of the deceased (FC 3).  If there is, you go back to the general rule, though the 
other exceptions discussed below may still apply.  Because it brings in the relationship 
property rules in subpart FB, FC 3 provides roll-over relief, rather than an exemption of 
the deceased’s gain.  Interestingly, the inheriting spouse is deemed to have acquired the 
property with the same purpose as the deceased – see section FC 3(2), FB 2 and CB 4, 
for example, in relation to personal property   
  
Limited roll-over for gain/loss occurring while property held by an executor 
There is rollover relief on gains or losses on RAP occurring while the property in an 
estate is owned by an executor of the estate, so long as the only beneficiaries of the 
estate are close relative and charities, and the will does not create any life tenancies or 
further trusts over the RAP (FC 4).  This is a very limited exception, which does not say 
anything about the taxation of gains or losses occurring while the deceased was alive, 
i.e. before the property was acquired by the executor.  Those gains or losses accordingly 
remain taxable to the deceased. 
  
Special treatment of land taxable under a 10 year rule and transferred to a 
close relative 
If the deceased owned land that would have been taxable if sold within ten years of 
acquisition and not otherwise, and the land is transferred to a close relative, the gain or 
loss on the land is not crystallised.  But if the person who inherits the land sells it within 
ten years of its acquisition by the deceased, the gain or loss will be taxable (FC 5).  And 
if the land is transferred on death to someone other than a close relative, gain or loss 
will be crystallised as per the general rule. 
  
Roll-over for forestry assets transferred to a close relative 
This transfer gets roll-over relief – FC 6. 
  
Special treatment for bright line land 
There is a similar rule for bright line land as there is for ten year land, but the rule 
applies regardless of who the property is transferred to (FC 9).   
  
Hope that is helpful. 
  
Cheers 
  
Casey 
  
  
From: Robin Oliver [ ]  
Sent: Thursday, 7 June 2018 9:26 p.m. 
To: Andrea Black 
Cc: Casey Plunket; Joanne  Craig Elliffe; Michelle  Geof 
Nightingale  Bevan Lye [TSY]; Rachel Lilly [TSY]; Matt Benge; Phil 
Whittington; Mark Vink [TSY]; Paul Kilford [TSY]; Steve Mack [TSY] 
Subject: RE: Q&A on CGT and death [UNCLASSIFIED] 
  
I am still looking at current NZ law.  I was in charge when these were drafted but they make little 
policy sense to me.  That is humbling. Robin  
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Sent from my Windows Phone 

On 7/06/2018, at 8:43 PM, Robin Oliver > wrote: 

But see my memo.  Totally different conclusion.   
Robin  
 
Sent from my Windows Phone 

 
From: Casey Plunket 
Sent: 7/06/2018 17:04 
To: Joanne ; Craig Elliffe; Robin Oliver; 
Michelle ; Geof Nightingale 

 Andrea Black 
Cc: Bevan Lye [TSY]; Rachel Lilly [TSY]; Matt Benge; Phil Whittington; Mark Vink 
[TSY]; Paul Kilford [TSY]; 'Steve Mack [TSY]' 
Subject: Q&A on CGT and death [UNCLASSIFIED] 

Hi All.   
  
Following our discussion on Tuesday, and the importance of this issue, I 
thought it might be useful to adopt the format we often use when briefing 
Ministers on tricky tax issues, i.e. a bit of Q&A.  Somewhat more 
approachable than a memo, and allows you to get directly to the 

s9(2)(a) s9(2)(a)
s9(2)(a)

s9(2)(a)

s9(2)(a)
s9(2)(a)
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questions that ordinary people (plus, perhaps, the non-tax technical 
members of the TWG) might want easily accessible answers to. 
  
Views welcome. 
  
Cheers 
  
Casey 
  
This email and any attachment may contain confidential information. If you 
have received this email or any attachment in error, please delete the email / 
attachment, and notify the sender. Please do not copy, disclose or use the 
email, any attachment, or any information contained in them. Consider the 
environment before deciding to print: avoid printing if you can, or consider 
printing double-sided. Visit us online at ird.govt.nz  

This email and any attachment may contain confidential information. If you have received 
this email or any attachment in error, please delete the email / attachment, and notify the 
sender. Please do not copy, disclose or use the email, any attachment, or any information 
contained in them. Consider the environment before deciding to print: avoid printing if you 
can, or consider printing double-sided. Visit us online at ird.govt.nz  
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From: Joanne Hodge 
Sent: Friday, 8 June 2018 5:02 PM
To: Andrea Black
Cc: ^DIA: Casey Plunket; Robin Oliver; Craig Elliffe; Michelle ; 

Geof Nightingale  Bevan Lye [TSY]; Rachel Lilly 
[TSY]; ^IRD: Matt Benge; ^IRD: Phil Whittington; Mark Vink [TSY]; Paul Kilford [TSY]; 
Steve Mack [TSY]; ^IRD: Emma Grigg

Subject: Re: Q&A on CGT and death [UNCLASSIFIED]

Sorry guys I don’t think it should go to the non technical TWG. If we can’t sort it out they won’t be able to and we 
start to chase our tails. It is hard to follow the emails and I think if we can all (the 5 sub-group tax people) take some 
time on it over the weekend we might be able to progress it.   
 
Joanne  

 

 
On 8/06/2018, at 1:48 PM, Casey Plunket  wrote: 

Thanks Robin. This deserves a fuller response, but I would just like to make one 
thing clear immediately. The Q&A does not support the view, and neither do I, that 
a capital gains tax on appreciated property passing on death is an inheritance tax. If 
it were, we would already have an inheritance tax. I don’t think anyone believes we 
do.  
Cheers, Casey 

Sent from my iPhone 
 
On 8/06/2018, at 1:40 PM, Robin Oliver  wrote: 

All 
  
I have read Casey’s note.  It might be useful for a Minister as 
morning report type talking points if the government decided to tax 
on death.   
  
What strikes me however is that the main argument for taxing on 
death that seems to be advanced is the arguments for inheritance 

s9(2)(a)

s9(2)(a)
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tax/estate duties etc. – “is it fair for wealth to pass to a person’s 
heirs with no contribution being made to the cost of running the 
country”.  This is the argument for inheritance tax.  It is a valid 
debate but fairness is debateable – alternatively  is it fair that the 
government confiscates part of my wealth that I spent a lifetime 
working and saving to provide for my family post death?  Different 
views can be legitimately held.  Also economic efficiency 
considerations need to be taken into account and this probably 
depends on the importance to people of the bequest motive.  Some 
people seem to have a low bequest motive – provide children with 
education and support but they should expect no money from my 
estate that is up to me to spend in my lifetime.  For such people 
taxing estates that are in effect errors as to life expectancy is 
efficient.  For others a bequest motive is the most important driving 
incentive to work and save – a person sees themselves not as a 
separate individual but as part of a family with a history and 
future.  As a very broad generalisation it seems Maori and Asians 
are more like the latter – but a big generalisation.  If a bequest 
motive is strong then taxing inheritances can have very high 
economic costs.   
  
This is interesting but the government’s stated policy is no 
inheritance tax and outside our ToR.  Casey’s note (presumably it 
will be released under OIA at some stage because it does constitute 
IR advice to TWG) seems to make it clear that taxing gains on death 
would be an inheritance tax because it is justified on those 
grounds.  Technical semantic arguments that it does not fit the full 
details on an inheritance tax as commonly understood in public 
economic literature (which I agree with) is not likely to persuade the 
public otherwise.   
  
  
Robin 
Robin Oliver MNZM 
Director 
Olivershaw Limited   
Web:  www.olivershaw.co.n
Email:
Level 3, 120 Featherston Street, Wellington 
PO Box 30-504, Lower Hutt 5040, NEW ZEALAND 

 Please consider the environment before printing this email 

  
From: Casey Plunket ]  
Sent: Thursday, June 7, 2018 5:04 PM 
To: Joanne  Craig Elliffe; Robin Oliver; 
Michelle ; Geof Nightingale 

 Andrea Black 
Cc: Bevan Lye [TSY]; Rachel Lilly [TSY]; Matt Benge; Phil 
Whittington; Mark Vink [TSY]; Paul Kilford [TSY]; 'Steve Mack [TSY]' 
Subject: Q&A on CGT and death [UNCLASSIFIED] 
  
Hi All.   
  
Following our discussion on Tuesday, and the importance of 
this issue, I thought it might be useful to adopt the format 
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we often use when briefing Ministers on tricky tax issues, 
i.e. a bit of Q&A.  Somewhat more approachable than a 
memo, and allows you to get directly to the questions that 
ordinary people (plus, perhaps, the non-tax technical 
members of the TWG) might want easily accessible answers 
to. 
  
Views welcome. 
  
Cheers 
  
Casey 
  

  

This email and any attachment may contain confidential 
information. If you have received this email or any attachment 
in error, please delete the email / attachment, and notify the 
sender. Please do not copy, disclose or use the email, any 
attachment, or any information contained in them. Consider the 
environment before deciding to print: avoid printing if you can, 
or consider printing double-sided. Visit us online at ird.govt.nz  

This email and any attachment may contain confidential information. If you 
have received this email or any attachment in error, please delete the email / 
attachment, and notify the sender. Please do not copy, disclose or use the 
email, any attachment, or any information contained in them. Consider the 
environment before deciding to print: avoid printing if you can, or consider 
printing double-sided. Visit us online at ird.govt.nz  
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From: Joanne Hodge < >
Sent: Thursday, 7 June 2018 7:12 PM
To: ^DIA: Casey Plunket
Cc: Craig Elliffe; Robin Oliver; Michelle ; Geof Nightingale 

( ); Andrea Black; Bevan Lye [TSY]; Rachel Lilly [TSY]; 
^IRD: Matt Benge; ^IRD: Phil Whittington; Mark Vink [TSY]; Paul Kilford [TSY]; Steve 
Mack [TSY]

Subject: Re: Q&A on CGT and death [UNCLASSIFIED]

A v readable (even enjoyable!) format. Haven’t “ticked off” the rules so far.  
 
Joanne  

 
On 7/06/2018, at 5:04 PM, Casey Plunket < > wrote: 

Hi All.   
  
Following our discussion on Tuesday, and the importance of this issue, I thought it might 
be useful to adopt the format we often use when briefing Ministers on tricky tax issues, 
i.e. a bit of Q&A.  Somewhat more approachable than a memo, and allows you to get 
directly to the questions that ordinary people (plus, perhaps, the non-tax technical 
members of the TWG) might want easily accessible answers to. 
  
Views welcome. 
  
Cheers 
  
Casey 
  
This email and any attachment may contain confidential information. If you have received 
this email or any attachment in error, please delete the email / attachment, and notify the 
sender. Please do not copy, disclose or use the email, any attachment, or any information 
contained in them. Consider the environment before deciding to print: avoid printing if you 
can, or consider printing double-sided. Visit us online at ird.govt.nz  
<Question and answer - CGT on death.docx> 
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Q&A on CGT and Death 
 
Q: Isn’t CGT on death the same thing as an inheritance tax or estate duty? 
 
A: No.  Inheritance tax and estate duty are imposed on the value of a person’s estate, 
usually subject to a de minimis.  It doesn’t matter whether the assets making up the 
estate have gone up or down in value.  CGT is only imposed to the extent that the assets 
in the estate have gone up in value.  if they have gone down, death could even trigger a 
tax benefit. 
 
Q:  OK, but why should transfer of assets on death trigger CGT anyway?  Why 
not just give an exemption? 
 
A:  Good question.  If we don’t tax transfers on death then families, usually those with 
the highest net wealth, who become increasingly wealthy through asset appreciation, 
never need to pay tax on the increase.  Suppose, for example, that the deceased person 
is a successful share market investor, and dies holding a portfolio of appreciated shares 
in listed companies.  Is it consistent with the fairness and equity objectives of a capital 
gains tax for those shares to pass to the person’s heirs with no contribution being made 
to the cost of running the country?  Or would those objectives be better met by having 
the person’s executor make a contribution that reflects that increase in the deceased’s 
wealth during his or her lifetime?   
 
Q: Let’s bring this back to the person on the street.  Would CGT on death apply 
to a person’s home? 
 
A: No, never.  The principal residence will be exempt from CGT.  Exemption applies 
whether it is sold, gifted, or transferred on death.  Of course, if the person who acquires 
it does not use it as their principal residence, then increases in value occurring after the 
acquisition will be taxable, when and if that person sells the property.  For example, 
suppose the deceased bought the property for $300,000 20 years ago, and it’s worth 
$1M when they die.  They leave it to their only surviving child, who rents the property 
for 3 years, then sells it for $1.2M.  The only CGT would be on the $200,000 of gain 
occurring while the property is owned by the child.  The $700,000 of gain that occurred 
while the property was a principal residence is never taxed.   
 
Q: What about the family bach? 
 
A: Central as it is to the Kiwi dream, there is no proposal to exempt the family bach from 
CGT.  In any event, it is not unlikely that the family bach would be transferred before 
death to a family trust, and so will not be transferred on death.  The treatment of assets 
held on trusts is considered below. 
 
Q: What if the estate includes shares in a family company, or some family 
business like a farm.   How would you value these things, and where would the 
money come from to pay the tax? 
 
A: Well, valuers are used to valuing private companies, and land.  Land is also valued for 
ratings purposes.   Remember that the tax is only a portion, up to 33%, of the increase 
in value of the property.  If there are other liquid assets in the estate, such as bank 
deposits or bonds, they can be used to pay the tax.  Life insurance can also provide a 
useful means to fund any tax owing on death.  It may also be possible to borrow against 
the assets, particularly in the case of land.  These are exactly the same issues that 
people have to deal with in the many countries that do impose some form of estate or 
inheritance tax. 
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Q: That’s all very well, but what if there is a gain, there are no liquid assets, no 
insurance has been arranged, and no borrowing is possible?  In that case, the 
executors might have to sell the family business to fund the tax! 
 
A: The legislation could provide for a deferral of the tax obligation for some period, to 
allow the executor or beneficiaries some time to pay the tax.  This could be on an 
automatic basis, or on application, with some discretion. 
 

 
Q:  Hmm.  So the treatment might be different from the family home.  If we 
want to tax the children on the increase in the value of the farm that occurred 
prior to their parent’s death, how would that work? 
 
A:  It’s called roll-over relief.  It means the tax that has not been imposed on death is 
deferred, rather than eliminated altogether.  If and when the beneficiaries sell the asset, 
they are treated as having paid the same amount for it as the deceased paid.  So any 
gain or loss that accrued before death is taxable, but only when the beneficiary sells the 
asset.  The sale will establish a market value, and provide some money to pay the tax.  
Of course, if the beneficiaries don’t sell, and just leave the asset in their will, then they 
will not be taxed either. 
 
Q: Do other countries do this? 
 
A:  Yes, quite a few.  Australia for one.  And there will probably be numerous other 
transactions that will qualify for roll-over relief from CGT, for example some corporate 
reorganisations.   
 
Q: So what’s the catch?  Roll-over relief sound OK.  No tax to pay on death, and 
the beneficiaries can put it off until they sell. 
 
A:  One problem with roll-over relief is that assets may not be sold for a very long time.  
The longer the time, the larger the tax liability on sale is likely to be.  This generates a 
lock-in effect.  it is very difficult for the owner to justify selling the asset, when the after-
tax sale proceeds will be considerably less than the pre-sale value of the asset. Roll-over 
also reduces the equity and fairness aspects of the tax – as with justice, tax deferred is 
tax denied (at least in part).  Other than that, it’s all good. 
 
Q: And what’s the alternative to roll-over relief? 
 
A:  

  In the US the beneficiaries get what’s called a “stepped up basis”.  Even 
though there is no CGT on assets transferred to beneficiaries at the time of death, the 
beneficiaries are treated as acquiring the assets for their market value at that time.  so 
the gain occurring during the deceased’s ownership escapes the CGT altogether.  This is 

s9(2)(g)(i)
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the same treatment we propose for a person’s principal residence.  The countries which 
have this system also seem to have inheritance taxes though.   
 
Q: Could we perhaps have a horses for courses approach? 
 
A:  Of course, that’s actually what our current law provides for too (in the relatively rare 
situations where a person dies holding assets subject to income tax).  For example, we 
could give roll-over relief for: 

• assets transferred to a spouse or civil law partner; 
• hard to value or illiquid assets.  Defining this would be tricky, but probably it 

would include shares in unlisted companies, family businesses and farms.  It 
would not include listed shares, second homes or (preferably) rental property. 

 
On everything else that is subject to the CGT (i.e.  excluding the family home and most 
personal effects), CGT would be payable, on the difference between value at the date of 
death and cost to the deceased.   

s9(2)(k)
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