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Reference: T2019/1860 TY-2-1-17 (Disaster Insurance) 
 
 
Date: 21 June 2019 
 
 
To: Minister Responsible for the Earthquake Commission (Hon Dr Megan 

Woods) 
 
Cc:  Minister of Finance (Hon Grant Robertson)  
 
 
 
 
Aide Memoire: Supplementary Information for your 24 June 
meeting with the EQC   
 
You have received an aide memoire from the Treasury covering forthcoming work on 
on-sold Canterbury properties (T2019/1643 refers).  
 
You have requested supplementary advice on the questions that you could ask the 
EQC and analysis of the options that the EQC may consider in determining their 
preferred strategy for the Gibling test case.  
 
We have prepared and attach a basic decision tree that illustrates the EQC’s 
immediate decisions and potential test case outcomes.   
 
The questions for your June 24 meeting with the EQC have been included on the A3. 
 
 
Objectives for your meeting with the EQC on 24 June 
 
You are meeting the Chair and CEO of the EQC on 24 June following their discussions 
with their Board. This is the regular Board debrief, but the EQC have indicated that they 
intend to discuss their proposed strategy for the Gibling test case.   
 
While we understand the EQC are considering all options including whether to settle 
the Gibling test case, any settlement will take time and will not actually occur until 
closer to the scheduled August 26 Court date.   
 
The EQC are consulting you and we propose that the objective for this meeting will be 
to better understand the EQC’s current thinking and the basis for any change in their 
approach.   
 
The Treasury will provide advice on any decisions or proposals made by the EQC with 
respect to the implications for Government policy.  
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Analysis of possible decisions and outcomes   
 
You have requested a decision tree describing the range of options that the EQC may 
consider.  
 
The attached A3 provides a decision tree that stylistically describes the most probable 
outcomes.   
 
 
What will happen if the EQC decide to proceed with the Gibling test case? 
 
The EQC’s Board is required to manage the EQC’s liabilities. Given the potential 
implications for the EQC’s future operations we would expect that it would be prudent 
for the Board to carefully consider the risks and range of options available before 
deciding to proceed with the Gibling case.   
 
Our previous Aide Memoire (T2019/1643 refers) referred to three high-level outcomes 
that may arise from the Gibling test case.   
 
• The Court may find that the EQC is not liable. If this occurs the Treasury will 

provide advice on potential options to provide support to homeowners should you 
commission this advice.  

 
• The Court may deliver a targeted case-specific judgement focused on the facts of 

the Gibling test case.  A judgment of this sort will offer limited value as a 
precedent.  The Treasury will provide advice that may consider policy options to 
resolve the on-sold issue in a more timely manner than through further test 
cases.  

 
• The Court may find the EQC liable. In order to award damages the Court must 

determine that the EQC owed a duty of care to subsequent property owners.  
This duty could be defined as a duty with respect to: completing work to a 
professional standard; identifying a correct repair strategy; and/or a duty to 
identify all earthquake damage.  The Treasury will provide advice with regard to 
implications of a specific duty of care.  

 
In all the scenarios above, the Treasury would consult with the EQC and will provide 
advice to the Minister on the implications for Government policy.   
 
 
What will happen if the EQC settle the Gibling test case?   
 
The EQC is currently moving cases from litigation into settlement teams. 

The Treasury does not monitor or provide advice on individual settlements as purely 
commercial decisions have limited wider implications for Government policy.       
 

[36]
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The Government’s current policy is to pursue the test case strategy.  As a result, we 
have engaged with the EQC over recent months to better understand the range of 
options that they may consider with respect to the Gibling test case.   
 
While a decision on the Gibling test case is a decision formally made by the EQC 
Board, we anticipate that you will be consulted before that is finalised as the Board’s 
position.  There will be time before the case itself is actually settled to engage on their 
plans as a decision of this nature has implications for Government policy.   
 
While it is possible that the Board may decide to settle the Gibling test case, the EQC 
would need to be very clear in communicating the basis for their decision. They may 
also need to identify and consider pursuing an alternative test case in order to proceed 
in line with current Government policy.  You would need to be consulted and we would 
recommend that you seek an indication as to what this may imply for the time that it will 
take to resolve the on-sold issue.  
 
All other operational options, other than identifying a more appropriate test case, may 
have potential implications for Government policy. For example, the EQC could 
investigate extending its settlement approach to start settling on-sold claims on a case-
by-case basis. The scope of what the EQC could accomplish need to be tested and 
you would need to be consulted given it may signal a change to the Government’s test 
case strategy.    
 
 
 
Craig Fookes, Principal Advisor, Earthquake Commission Policy Team, 

 
Helen McDonald, Manager, Earthquake Commission Policy Team, 

[23]

[23]
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EQC Settle the Gibling 
Test Case 

EQC proceed with the 
Gibling test case 

EQC identify an alternative 
test case  

The EQC could recommend 
you seek advice on a 
change in Government 
policy 

EQC confidentially start 
settling certain on-solds on 
specific fact basis.   

The Court may rule that the 
EQC has a duty to identify 
all earthquake damage  

The Court rules that the EQC 
has a duty to identify the 
correct repair strategy (i.e. 
issue was structural not 
cosmetic) 

The Court rules that the EQC 
has a duty to complete 
work to a professional 
standard 

Identify another negligence 
test case, but bring in co-
defendants such as Fletcher 
Building.   

Identify another test case, but 
consider targeting more 
specific uncertainties in a 
claim type 

Case specific judgment 
(decision provides limited 
value as a precedent) 
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and/or 
Identify alternative test case  

The Court rules that the EQC 
is not liable  

OR 

And/ Or 

And/ Or 

The EQC could appeal the 
decision  

 
Possible questions for you meeting with the EQC on 
24 June.  
 
 
If the EQC decides to proceed with the Gibling test case 
 

• What work has been done to prepare for the 
forthcoming Gibling test case?  

 
• How confident is the EQC in its defence for the 

case? 
 

• What are the potential outcomes, and the 
implications for the EQC? 

 

• Could you please discuss next steps, the time 
frames, and EQC’s communications strategy re 
the case and its outcome?  

 
If the EQC indicate they would like to settle the Gibling 
test case 
 

• What has changed and what caused you to 
reassess the value of this specific test case.  
 

• What are EQC’s plans with respect to identifying 
another test case?  

 

• Given the implications for the Government’s test 
case strategy, I am interested in your next steps 
and as to how I will be involved?  

 
General Questions  
 

• I understand that the EQC has been undertaking 
work to better understand the size and nature of 
the on-sold issue.  Could you please update me on 
this work?  

 
• If the EQC is proposing to start settling on-sold 

claims, what is the EQC’s view as to what claims it 
can settle and what doesn’t it have the powers to 
settle?   

The Giblings could appeal 
the decision
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