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Reference: T2019/1937 TY-2-1-17 (Disaster Insurance) 
 
 
Date: 1 July 2019 
 
 
To: Minister Responsible for the Earthquake Commission  

(Hon Grant Robertson) 
 
 
Deadline: None 
(if any) 
 
 
Aide Memoire: EQC Litigation  

You have been given responsibility for the Earthquake Commission (EQC) and will be 
meeting the Chief Executive, Sid Miller, and Deputy Chief Executive, Readiness and 
Recovery, Renée Walker on 2 July 2019.  
 
The EQC are planning to attempt to settle a high-profile test case (‘Gibling’) out of court 
over the next six weeks. The test case scheduled to be heard from August 26, would 
have tested the EQC’s liability in negligence for financial losses on on-sold Canterbury 
properties relating to failed repairs or missed earthquake damage. 
 
The EQC Board and Management are seeking an indication of the Government’s plans 
to allow them to determine the timing of a settlement offer.  
 
This aide memoire provides preliminary information to enable you to discuss the issue 
with the EQC.  This briefing was provided under urgency and is not intended to be a 
comprehensive briefing.  
 
Background  
 
A small group of Canterbury property owners face an uncompensated loss related to 
failed earthquake repairs and/or damage missed at the time the EQC assessed the 
property.   
 
The EQC insurance scheme has a statutory cap of $100k (plus GST) for the 
Canterbury earthquake sequence1.  On-sold Canterbury properties are properties 
where: 

a. the purchaser identifies issues with previous work carried out through an EQC 
managed repair; or damage un-scoped by EQC, in respect of a claim that had 
been settled on an under-cap basis with the original owner; and 

                                                
1 The cap was increased to $150,000 plus GST from July 1 2019 
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b. further work required to fix the identified issues takes the claim over the EQC 
insurance cap; and 

c. the purchaser is unable to recover from the original owner’s insurer the over-cap 
(and other) costs associated with the damage (due to policy wording). 

In mid-2018, Minister Woods, on advice from officials, recommended to Cabinet that 
the Crown not intervene to provide additional insurance cover and that the EQC identify 
a test case (“Gibling”) to help resolve the complex situation2.   

 The EQC Board met on 24 June 2019 
and the Chair subsequently advised Minister Woods that they now intend to attempt to 
settle the test case.  

The date that the test case is scheduled to be heard by the High Court (26 August 
2019) has been published.  An announcement that the EQC has settled will attract 
public interest.  

Why has the EQC Board decided to settle the Gibling test case?  
The EQC Board has agreed that the Gibling test case should be settled on a “without 
admission of liability” basis.  

The test case sought a judgement on whether EQC was liable in negligence and it was 
anticipated that the case would provide a legal precedent that could be used to help 
resolve other on-sold property claims. However, while on-sold properties were 
previously seen as a single category of claim, additional information and a detailed 
review of claims confirmed that the grouping is more diverse than originally thought.   

The Treasury’s assessed benefits or risks of pursuing the Gibling test case changed in 
three ways:  

• 

• 

 

                                                
2 The Cabinet Economic Development Committee paper Canterbury Insurance: Next Steps that set out the basis for 

this recommendation has been publicly released on the website of the Public Inquiry into the Earthquake 
Commission. 

 

[36]

[36]

[36]
[36]



Treasury:3536700v1  3 

• The benefits of a clear legal precedent have reduced: The EQC has informed 
us that the unique facts of the case suggest that a clear precedent on Gibling is 
unlikely to be easily applicable to other cases.  The EQC’s assessment was that 
a litigation approach would result in a delay in completion of the current 
settlement strategy for two to three years.   

Other more cost effective options exist  
While the EQC could seek to identify another test case, the Treasury has recently 
advised Minister Woods that other more timely, enduring, fair, and cost effective 
options may exist.   

A lot has been learnt from:  

• The evolution of the EQC’s settlement strategy;  

• 

• Evidence that emerged from the Gibling test case.     

While on-sold property owners are similar in that they face an uncompensated loss, 
their circumstances differ and we no longer see the on-sold property category to be a 
useful analytical category.    

 We currently expect this work to advance more quickly to a point where an 
announcement could be made in the near future.  
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  Complex policy will need to be agreed that may require funding. While 
the Crown could seek a judgement from the Court, this option is likely to be less timely 
and more costly and may also limit the Crown’s flexibility as to how it responds.    

The EQC is seeking an indication of the time you require to consider options 

The EQC has sought an indication of the time the Government may require to complete 
the design of a relevant policy response.  

 Both the Government and the EQC share a common interest in ensuring 
sufficient time to allow the Government to develop a credible well-developed policy 
alternative.   

• The Government is seeking a well targeted policy that addresses the problem in 
the most cost effective way; and 

• The EQC has an interest in ensuring policy is administratively simple and is 
able to be effectively and efficiently implemented.    
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Timing depends on what you would like to accomplish before the case settles 

Minister Woods indicated a preference that the Cabinet be provided an opportunity to 
agree a new policy for on-sold properties before a settlement offer was extended by 
EQC given a risk that negotiations may be made public.  

At the point that the EQC offer/settlement is made public you will be asked questions 
as to:  

- Whether Government policy has changed? 

- What the Government’s strategy to address the on-sold problem is going 
forward?  

- Whether a settlement is an admission of liability by the EQC?  

We do not think it is possible to delay the EQC offer until all policy has been agreed. 
However, work could be advanced under urgency to ensure that some basic design 
decisions have been agreed 

You have three options:  

i. Seek to have policy on repair work and missed damage significantly 
advanced by the time an offer is made: we could provide advice on a 
timetable. However, given the recess and availability of Ministers, it may be 
difficult to sufficiently advance this work within the timeframes required by the 
Gibling test case.  While basic design decisions could be agreed, detailed 
items such as eligibility criteria may not be completed until September, which 
would be after the case was scheduled to appear before the High Court.   

The EQC will need to extend an offer to the Giblings before the August 26 
Court date.  

ii. Aim to announce a solution for non-compliant repair work only: we expect 
you may be able to announce that property owners with failed repair work can 
make a claim to the EQC, and that it can settle those claims on the basis of its 
current powers.  This will be a positive announcement for a substantial 
proportion of on-sold property claimants.  

 
  This announcement may include an indication that the Government is 

considering its options with respect to missed earthquake damage.  

The EQC extends an offer to the Giblings in early to mid-to-late July.    

iii. Provide a holding response: If (ii) is not viable, the Treasury can provide a 
media pack with a holding response along the lines of 1) recognising EQC’s 
independent ‘commercial’ decision; and 2) noting that the Government will 
consider its options.  

EQC could extend an offer in Mid-July to allow communications to be agreed.  

 

[36]
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The Treasury’s preferred option 

While settlement timing could contribute to additional settlement costs for the EQC, 
these costs are relatively insignificant compared to the costs that may arise from a 
poorly designed or rushed policy.  A small variance in a multi-million dollar policy 
initiative could have substantial financial implications.  

Careful targeted policy and well-designed eligibility criteria are the key 
determinant of cost.   

On this basis, we recommend that you do not seek to have policy on both repair work 
and missed damage well advanced before EQC settles the test case (option i).   

While there are clear advantages to completing all policy work at the same time (item 
iii), our preferred option would be to investigate whether we can make an 
announcement with respect to failed repair work (option ii) with an indication that the 
Government is considering its options with respect to missed earthquake damage.  The 
benefit of this option is that it may allow some owners to progress claims more quickly.  
 
 
Craig Fookes, Principal Advisor, Earthquake Commission Policy Team, 

 
Helen McDonald, Manager, Earthquake Commission Policy Team,
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