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Treasury Report: Resolution of Residual Canterbury Claims 

Executive Summary 

This advice has been provided under urgency and only provides an indication on the current state of 
play and direction of travel.  
 
The Commission has been involved in this work, but has not yet finalised a final organisational 
position at this point in time.  We have sought to represent the EQC’s views as we understand them.  
 
Both organisations continue to engage on this work and will provide a further update when we meet on 
Monday. We are collectively working to identify solutions to meet your objectives as we understand 
them.  However, at this point both entities have different understandings of what might be most 
important to the Government.    
 
While we provide preliminary design detail to give you confidence work is progressing, but the most 
useful focus for discussion when we meet on 15 July may be with respect to the objectives and 
outcomes you would like us to deliver.  
 
 
You have requested urgent advice on a policy to resolve on-sold claims valued over the 
$100k EQC insurance cap (the “cap”).  
 
Following the Canterbury Earthquake Sequence, some EQC settlements to homeowners 
were deficient.  These shortfalls were sometimes only picked up once the property was sold 
to a new owner.   
 
In most cases, re-repairs or missed damage can be covered under the EQC cap, suggesting 
the EQC can deal with the majority of claims.  However, where the claim subsequently 
exceeds the EQC cap it can sometimes create an on-sold issue. 
 
The on-sold issue occurs where: 
 
• The damage to the property was incorrectly assessed to be under cap; 
 
• the property has changed hands;  
 
• the value of the damage to the on-sold property is reassessed as being over cap; and 
 
• private insurance is not available, either in whole or in part.  

 
You have sought advice following the EQC’s decision to settle the Gibling test case 
 
The test case Gibling and Colombus vs. the EQC (“Gibling”) was scheduled to be heard by 
the Court on 26 August.  

 
Our previous advice informed you that the EQC intends to settle Gibling (T2019/1937 refers). 
 
Both the EQC and the Treasury do not see another test case as preferred solution.  
 
You have indicated that you would like to take a paper on to Cabinet on 12 August with 
alternative options as to how the on-sold issue may be resolved.  

[34]
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The Treasury is seeking to manage behavioural risks  
 
The DPMC Task Force has recommended that you do not direct the EQC to settle on sold 
claims via a general direction to the EQC.  The Treasury agree that ad hoc assistance or the 
provision of extended insurance coverage creates a risk of behavioural change (ie. “moral 
hazard’).  
  
This report responds by separating on-sold over-cap claims into two groupings to address 
historic policy issues.  Our overriding policy objective is to correct these historic issues (ie. 
missed damage and failed repairs) relating to the Canterbury earthquake response, while 
minimising long-term damage to policy clarity within the EQC regime.   
 
This report provides advice on options to address:  
 
• Failed or non-compliant building work, which involves a situation where the EQC 

has failed to provide something it has committed to deliver.  The public was informed 
that building work provided under the EQC brand would be assessed and audited to 
ensure that it was compliant; 

 
• Damage missed from EQC building assessments involves a situation where no 

coverage or prior commitment exists.  We provide advice on options as to how you 
could provide support.    

 
The EQC has indicated that they would prefer that we do not distinguish between these two 
situations as they are concerned that properties may have damage that could be classified 
as either or.   The Treasury recognises the concerns, but considers this to be manageable 
and is more focussed on clearly publicly distinguishing the basis for payment to maintain 
policy clarity.  
 
Failed Building Work  
 
A large amount of building work commissioned, assessed, and audited by the EQC was non-
compliant.  This work was subject to warranties under the Building Act, although builders and 
contractors have moved on.   
 
Under the status quo the EQC may litigate or settle high-risk litigious claims, but it may face 
challenges in committing to pay over-cap costs for which it is not liable.  
 
The issue appears to be that EQC elected to reinstate Canterbury properties through the 
Canterbury Home Rebuild Programme (CHRP), but adopted a structure that places the 
formal liability for the quality of the building work that it had commissioned with its 
contractors.  

We are currently awaiting information as to what the EQC’s strategy to establish liability is.   

[37]
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Our current understanding is that the EQC will need to identify an uncapped (ie. non-
insurance) liability to define its exposures to on-sold owners as a class.   
  
• The Treasury prefers a solution based on building warranties given these are pre-

existing entitlements that will not introduce ambiguity into insurance entitlements.  
 
• 

  
There are significant risks and trade-offs associated with both options.  While a decision to 
recognise a liability formally sits with the EQC Board, the EQC is bound by commercial 
objectives that may not fully align with the social objectives the Government may have.  
 
We recommend you use the meeting on 15 July to discuss the outcomes that you are 
seeking to achieve to allow officials to narrow the options that we explore.  If the Commission 
considers itself to be conflicted, we can provide options on powers under the Act to 
intervene.  
 
We propose that the outcomes that you could consider for failed repairs include: 
 
• The EQC branded building work should be compliant with the relevant building 

regulations.  
 
• The EQC stands behind the work it commissioned from the contractors it accredited.  
 
• Canterbury homeowners should not be drawn into what is, in essence, a contractual 

dispute between the EQC and its contractors.  
 
• “on-sold” property and original owners with identical building warranty entitlements 

should not be treated in the different ways.   
 
Damage missed from EQC building assessments 
 
Claimants allege that the EQC is liable in negligence for missing earthquake damage when 
assessing damage to buildings.    

• Under the Act the EQC is only responsible for assessing insurance claims: property 
owners must lodge a claim and must evidence that claim at their personal expense.  

 
• In practice, the EQC provided significant direct assistance to Canterbury residents in 

the form of building assessments as a way to expedite claims.  
 
EQC support for clients sought to provide crisis support for Canterbury residents, but 
comprehensive building assessments have now become established practice.   
 
An urgent decision is required to clarify the Government’s position as it appears public 
uncertainty exists around where responsibility sits and the purpose and scope of EQC 
assessments. Properties are being marketed as EQC repaired 

[36]
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The Government faces an implicit risk when:  
• policy and entitlements are unclear; 

• it is seen to have taken responsibility;  

• the perceived role it plays differs from the role it actually intended to fulfil; and  

• it is perceived to have certified something as sound when it in fact it was not.   
 
While the Court could be asked to determine whether the EQC was negligent, we see this as 
a policy decision, rather than a point of law requiring clarification.  
 
The Treasury is considering an option based on a time limited settlement to exit any implied 
certification of buildings, while publicly clarifying the Government’s policy. This will assist the 
EQC to draw a line under Canterbury claims for missed damage.  Our preferred policy would 
allow property owners who have purchased a property before a specific date (ie. when policy 
was unclear) to assess their properties and lodge a claim.  
 
The key steps within a time-limited package are:   
 
• The Government would clarify that EQC inspections are provided for the purpose of 

assessing potential insurance claims and that these assessments cannot be relied 
upon to certify a property as “sound”.   

• The EQC’s efforts assisting Canterbury property owners would be recognised,  

• Property owners with missed earthquake damage would be able to lodge a claim within 
a specific time period (eg. a few months or years). 
 

The benefits of this approach is that it reasserts the burden of proof required under the 
Earthquake Commission Act (the Act), avoiding the cost of widespread re-inspection. Eligible 
property owners would be provided the opportunity to complete the assessments they would 
otherwise have paid for.    

Recommended Action 

We recommend that you: 
 
a note that the EQC will attempt to settle the Gibling test case before it goes to Court on 

26 August;  
 

b note that you have sought urgent advice on options to resolve the on-sold problem to 
take to Cabinet on 12 August;    

 
 
 
 
 
 
 
Policy objectives 
 

[34]



T2019/2000  Treasury Report: Resolution of Residual Canterbury Claims Page 6 

c agree that the overriding policy objective is to correct the historic issues (i.e. missed 
damage and failed repairs) relating to the Canterbury earthquake response, while 
minimising long-term damage to policy clarity within the EQC regime;    

 
Agree/disagree 

 
Failed or non-compliant Building Work  
 
d note the Treasury are currently seeking clarity as to EQC’s strategy for establishing 

liability to on-sold owners as a class;   
 

e 

 
f note that we would like to use our meeting on 15 July to discuss your objectives and 

outcomes that you would like to achieve to inform advice in our next report.    
 
Missed Damage  
 
g note the EQC Act only requires that the EQC is responsible for assessing insurance 

claims lodged by the client, but operational processes have evolved to include building 
assessments; 

 
h note that public uncertainty exists as to whether claimants are still responsible for 

lodging and evidencing insurance claims, and that this uncertainty has contributed to 
(a) a reduction in buyer pre-purchase due diligence, and (b) the incorrect use of EQC 
reports as a form of ‘building certification’; 

 
i agree a decision on whether EQC policy has changed to accept responsibility for 

identifying all earthquake damage (ie. certifying buildings) is a policy decision for the 
Government and should not be left to the Courts (ie. another test case is not required - 
option one in the report);  

 
Agree/disagree 

j 

k agree that the Treasury provide options as to how the Government could publicly 
clarify its policy (ie. that the EQC is not certifying properties as sound) to reduce the 
risk of future claims;  

 
Agree/disagree 

 
l note that Treasury prefer a targeted time-limited settlement package designed to re-

establish the responsibility of property owners to lodge insurance claims and raise 
awareness of Government policy (option three in the report); 

 
m note the EQC prefer a single policy package that prioritises operational simplicity by 

not differentiating between missed damage and failed repairs and have suggested this 
could be executed as part of their case-by-case approach to settlements.  

 
n note the differences reflect different weightings of completing goals notably with 

respect to operational simplicity (EQC) vs. policy clarity and the risks around moral 
hazard (Treasury); 

[37]
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o agree to discuss your objective and the pros and cons of these options with officials; 

 
Agree/disagree 

 
p refer this report to the Minister of Greater Christchurch Regeneration. 
 

Refer/not referred. 
 
 
 
 
 
Steve Cantwell  
Acting Manager 
 
 
 
 
 
Hon Grant Robertson 
Minister Responsible for the Earthquake Commission 
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Treasury Report: Resolution of Residual Canterbury Claims 

Purpose of Report 

1. The EQC has informed the Government that it intends to settle the Gibling test case 
(T2019/1937 refers). 

2. This paper responds to your request for advice on policy solutions to resolve the on-
sold issue that could be developed for inclusion in a Cabinet Paper to take to Cabinet 
on 12 August.   

3. This paper provides preliminary advice on the objectives and design of policy.   
Subsequent reports will provide further legal advice and advice on the design decisions 
that we recommend that you take to Cabinet.   

Qualifications on this advice  

4. The Treasury understands the Government’s objective is to have a clear solution to the 
on-sold issue to announce by the time the Gibling test case settles.    

5. This advice has been provided under urgency and is intended to provide a progress 
report on the “state of play” and direction of travel at the time of writing.  We are 
continuing to work through a range of legal complexities and advice in this report may 
evolve over the next two weeks.  

6. At this point, the Treasury consider that a targeted policy package designed to address 
the underlying issues is the better option available to the Government.  More time is 
required to better understand the EQC’s operational challenges to ensure this solution 
provides what they need.  

Context 

The Independent Ministerial Advisor recommended the Government support on-sold 
property owners  

7. In June 2018, the previous Minister responsible for the Earthquake Commission, Hon. 
Megan Woods, commissioned Christine Stevenson to act as an Independent 
Ministerial Advisor (“IMA”) reporting on EQC’s operations.  The IMA report noted an 
emerging issue with insurance coverage for new over-cap damage found in on-sold 
Christchurch properties (“on-solds”). The IMA recommended the Government consider 
a Ministerial Direction to allow the EQC to settle these claims.  

8. The EQC scheme only provides insurance cover for property owners against future 
loss arising from natural disaster damage. This cover is capped at $100k (plus GST) 
per event (the “cap”), with private insurers providing cover beyond this amount.    

9. An un-insurable loss for on-sold property owners arises as private insurance contracts 
cover the current owner (ie. the paying client). These policies do not automatically 
provide full cover for future owners against the risk that their house has pre-existing 
damage.   
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10. As such, on-solds were originally seen to arise when: 

• the purchaser of a property reverts to EQC with issues about work carried out 
through an EQC managed repair; or damage un-scoped by EQC, in respect of a 
claim that had been settled on an under-cap basis with the original owner; and 

• further work required to fix the identified issues takes the claim over the 
insurance cap; and 

• the purchaser, either in whole or in part, is unable to recover from the original 
owner’s insurer the over-cap (and other) costs associated with the damage. 

The DPMC Task Force recommended the use of a test case 
11. In August 2018, the inter-agency DPMC led task force (the “task force”) was formed 

and provided advice as to how the Government should respond1.  The task force 
considered the use of a Ministerial direction to extend insurance cover to on-sold 
property owners and recommended against this course of action (discussed later).  

12. Cabinet endorsed a package that:  

• sought to obtain legal certainty as to where liability sits in on-sold situations 
through the use of a test case; and 

• provided additional information so that going forward that “purchasers of quake-
affected properties can openly access whatever information is available about 
that property”. 

The EQC intend to settle the Test case 

13. The EQC chose Gibling and Columbus v. EQC (“Gibling”) as a suitable test case to 
clarify the EQC’s liability in negligence to on-sold property owners for both poor quality 
repair work, and missed damage. 

14. The case will be heard by the High Court on 26 August. This date has been published.  

15. On 24 June, the EQC Board considered an assessment of the evidence provided 
within the Gibling test case and the Chair informed the previous Minister Responsible 
for the EQC (Hon Megan Woods) that the Commission intended to settle the case 
(T2019/1937 refers).  

You have sought policy advice as to how on-sold claims should be resolved  

16. 

17. The previous Minister Responsible for the Earthquake Commission, Hon Megan 
Woods, indicated that a decision to extend ongoing coverage to on-sold owners was a 
policy call for the Government and sought advice from the Treasury.   

18. The subsequent sections discuss our support for the previous advice provided to the 
Government recommending against an insurance intervention. We then provide our 
problem definition, policy objectives, and proposed options.  

                                                
1  The taskforce involved DPMC, Crown Law, EQC, MBIE, and the Treasury. 

[37], [38]
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Insurance markets: the Treasury support previous DPMC advice  

19. The Treasury has considered previous advice provided to the Government and 
recommend against intervening to address perceived shortfalls in private insurance 
markets as there is limited evidence to suggest that a market failure exists.   

20. The task force provided advice that:  

“Key points that distinguish on-sold property claims from other reopened claims 
is that the new property owner will have had the opportunity to undertake due 
diligence and obtain advice prior to purchase, but they are likely to have more 
limited ability to recover losses from the original owner’s insurer…”  

21. The task force considered a Ministerial direction to provide temporary insurance 
coverage and recommended that:  

“Implementing a Crown-funded settlement payment arrangement that pre-empts 
the normal legal processes for settling insurance contract law disputes would 
mean that important questions on the rights and obligations of the various 
stakeholders after significant insurance events remain unanswered. It may also 
raise an expectation that future complex disputes are up for being settled with a 
payment from the Crown without their legal merits being fully tested” 

22. Alongside contractual uncertainty, the task force noted that ad hoc or discretionary 
social safety nets provided without a clear basis for payment may expose the Crown to 
future risks. Their advice discussed how policy could influence the behaviour of 
property owners, prospective purchasers, insurers and reinsurers, and other parties 
such as legal advisors, conveyancers, or building inspectors. 

The Treasury’s problem definition 

23. A significant amount has been learnt from EQC claims assessment and the work 
completed to prepare for the Gibling test case.  This has allowed us to refine our 
problem definition in a way that opens up additional policy options.   

24. Access to housing emerged as a major humanitarian crisis after the Canterbury 
earthquakes. EQC under the Act has the power to elect to repair damaged properties 
or to cash settle. To assist with the humanitarian response in Canterbury, the EQC 
sought to expedite insurance claims by providing building and assessment services as 
part of the Canterbury Home Rebuild Programme (“CHRP”)2.   

25. Continuing to focus on EQC as an “insurance” company has complicated a response to 
the on-sold problem.

26. Different types of liabilities may require a different response.  We have responded to 
the task forces advice by separating the on-sold issue into two categories and 
recommend these be addressed through provision of policy clarity, although 
Government intervention is only required where statutory powers are insufficient to 
meet your policy objectives: 

 

 
                                                
2  It is legitimate for Crown Entities to perform extra-statutory duties associated with the performance of their functions.  

While these services are distinct giving rise to their own unique obligations they relate to the performance of the EQC’s 
functions under the Act.   

[36]
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• Failed or non-compliant building work, involves a situation where the EQC 
has failed to provide something that it has committed to deliver.  The public was 
informed that building work provided under the EQC brand would be assessed 
and audited to ensure that it was compliant. 

• Damage missed from EQC building assessments involves a situation where 
no coverage or prior commitment exists.  We provide advice on options as to how 
you could provide support.    

Policy Objectives  

27. The Government’s objective has been to ensure the timely, fair, and enduring 
settlement of residual Canterbury insurance claims.  

28. On-sold claims are not insurance claims and Canterbury property owners are making 
claims with respect to a range of other legal obligations and/or entitlements. A 
significant number of claims are made as common law negligence claims.    

29. We recommend that the overriding policy objective should be to correct the historic 
issues (ie. missed damage and failed repairs) relating to the Canterbury earthquake 
response, while minimising long-term damage to policy clarity within the EQC regime.    

30. In considering your options to respond, we have identified the following design criteria:  

• where an entitlement exists homeowners should receive what they are entitled to;  

• the Government and/or EQC’s policy should be transparent, clear, and publicly 
available; 

• the Government should meet its obligations or respond to risk in a cost effective 
way; 

• a settlement should seek to bring a timely close to the Canterbury earthquake 
sequence by discouraging, weakening, or limiting further litigation lawsuits;  

• public support should clarify Government policy and avoid introducing further 
ambiguity into EQC entitlements or insurance contract law; and 

• policy should seek to minimise undesirable changes in behaviour (ie. moral 
hazard).    

Failed building work  

31. Failed building work involves work to identify how the Commission honours it public 
commitments and/or allows its customers access to statutory warranties that they are 
entitled to claim.  

32. The Treasury has not identified a solution, but the EQC and the Treasury have been 
working on some options.  At this time we note that significant risks and/or trade-offs 
exist around all possible options. We are keen to use the meeting on 15 July to better 
understand your objectives to inform further discussion as to the solutions that we 
should continue to explore. 
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 Canterbury homeowners are entitled to have failed building work corrected 

33. All residential building work in New Zealand is subject to building regulations that 
create a complex set of obligations for building companies.   

34. Defective repairs or any other building work are automatically covered by implied 
warranties provided under the Building Act 2004. A client may seek repair, 
compensation for loss, or cancellation of a contract for up to 10 years after work was 
completed if any of the following warranties are breached: 

• All building work will be done properly, competently and according to the plans 
and specifications in the homeowner’s approved consent. 

• All the materials used will be suitable and, unless otherwise stated in the 
contract, new. 

• The building work will be consistent with the Building Act and the Building Code. 

• The building work will be carried out with reasonable care and skill, and 
completed within the time specified or a reasonable time if no time is stated. 

• The home will be suitable for occupation at the end of the work. 

• If the contract states any particular outcome and the homeowner relies on the 
skill and judgement of the contractor to achieve it, the building work and the 
materials will be fit for purpose and be of a nature and quality suitable to achieve 
that result. 

35. The implied warranties provided by the Building Act: 

• only apply for 10 years; 

• 

• extends cover to subsequent (ie. on-sold) property owners (s362J allows a claim 
“regardless of whether they were a party to a [building] contract)”.  

The CHRP structure prevents owners making a building claim 

36. In setting up the CHRP, the EQC hired Fletcher Building to act as project manager.  
Fletcher Building was indemnified by the EQC and actual building work was outsourced 
to contractors who acted as agents of the EQC. A large number of contractors from 
outside the region were accredited that have now moved on, and some Canterbury 
homeowners are grappling with how they may lodge warranty (ie. re-repair) claims.   

37. The CHRP was, in part, set up to protect clients against faulty building work.

Notwithstanding this, EQC publicly assured clients that repairs would be compliant with 
the Building Code and that these repairs would be audited to ensure standards are 
met.  

38. 

 

[36]

[34]
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Recognition of Building claims reduces risk of moral hazard. 

39. An ability for EQC to recognise building warranties would seem to meet many of the 
Government’s objectives.  

It applies to all building owners including on-sold owners.  Finally claims 
would be subject to a clear limitations period allowing us to draw a line under further 
claims beyond a point in time.  

40. The Treasury prefers a solution built on building warranties as we put a significant 
weight on policy clarity and transparency.  Building warranties avoid payments made 
on an ad hoc basis. Instead the Crown would choose to apply a well-established and 
widely understood standard to the EQC’s work.  There is limited policy risk or moral 
hazard involved in this solution and the public perception will be that people are 
receiving what they are entitled to receive.    

41. Notwithstanding this, significant trade-offs may exist.  The passage of time will have 
made it harder to distinguish between faulty repairs and wear and tear.  The 
Commission may face opportunistic claims and an objective standard may provide a 
basis for a large number of new claims.  It would be good to understand the 
Commission’s perspective on these risks.  

42. 

The EQC now needs to find a legal way to settle these claims 

43. 

44. The test case sought to establish liability to allow payment to be made, but the EQC 
has decided that they would like to settle this test case.  

45. We are currently seeking clarity as to what the EQC’s alternative strategy to establish 
liability is.   

46. 

47. 

Government policy may be required 

48. We have been discussing with EQC the further work we consider is necessary to 
determine whether a case by case approach is appropriate and will continue to work 
with them. We intend to provide you with further advice on this issue in the coming 
weeks.   

[34]
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49. We note that the Auditor General 2015 follow up review noted that:  

“Although contractors and EQR have responsibilities in the programme, EQC 
continues to be ultimately responsible for the programme. EQC will seek 
remediation from third parties, including contractors and EQR, depending on 
whatever warranties or other legal recourse options are available (para3.70)”   

50. Our first preference would be that the EQC presents a solution that will meet your 
objectives. We would like to discuss use the meeting on 15 July to discuss what you 
are seeking to achieve and the range of solutions that may be acceptable.   

51. Depending on your preferences, the EQC may face a clash between its statutory 
obligation to act commercially and the mixed social objectives that the Government 
may have.  If the EQC were to indicate that it feels conflicted we will provide advice on 
your alternative options for a Government intervention, such as Ministerial directions.  

We are seeking an indication as to your objectives 

52. To inform the discussion on 15 July, we have identified the following outcomes as 
possible objectives that we could seek to achieve.    

• EQC branded building work should be compliant with the relevant building 
regulations. 

• The EQC should stand behind the work it commissioned from the contractors it 
accredited.  

• Canterbury homeowners should not be drawn into what is, in essence, a 
contractual dispute between the EQC and its contractors.  

• “on-sold” property and original owners with identical entitlements should not be 
treated in the different ways.   

Missed damage: responsibility for building assessments 

53. A significant proportion of the losses that on-sold homeowners face relates to damage 
that was missed from initial EQC building assessments.  

54. This section discusses how the EQC’s role has shifted from assessing insurance 
claims (under the Act) to playing a more prominent role assessing damage to buildings.  

The EQC’s role expanded to assist the population of Canterbury 

55. Under the Act, property owners are responsible for identifying the damage they would 
like to claim from the EQC. The property owner is responsible for lodging an insurance 
notice of a claim within a certain required timeframe.  The claimant is also required to 
evidence this claim at their expense and must provide “whatever information the EQC 
may reasonably require”.   

56. The 2011 earthquake was one of the most significant natural disasters in                  
New Zealand’s history.  In the wake of the crisis, the EQC moved from assessing 
insurance claims to directly assessing damage to properties.  This evolution in the role 
formed part of a wider humanitarian response decided during a declared state of 
emergency. This response sought to support the population of Canterbury as there 
were significant skill shortages and an inadequate supply of safe housing.  

[36]
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57. The Auditor General noted that the EQC performed well in managing repair costs and 
in setting up the repair programme quickly.  The Auditor General’s 2013 report notes: 

• By that time, the EQC had carried out about 430,000 assessments completed by 
500 newly recruited teams. 

• Assessments were non-invasive and did not lift floor boards or remove floor or 
wall coverings.   

• Assessor and estimators initially received two days training, involving 150 
minutes of formal training on damage inspection processes and a three hour 
practical. 

58. The rapid nature of the response and extremely limited nature of the training suggest 
the intent during the early days was (at best) to triage claims to get the rebuild 
underway. Missed damage was an acceptable second tier risk given additional claims 
for missed damage could continue be lodged by the building owner.  

An operational crisis response has become established practice 

59. The quality of EQC’s assessments was criticised and what started as a crisis response 
has now developed into EQC’s established practice.   

60. The Auditor General noted “inconsistency of information and processes” for EQC 
clients and encouraged the EQC to improve the quality of its assessments. Follow up 
assessments by the Auditor General have noted that training and the quality of 
assessments improved over time.  The EQC inform us that they have continued to 
improve the service they offer and that immediate assessments are now more 
comprehensive in nature. Drains and foundations are now automatically assessed. 

The implications for Government policy were never assessed 

61. The change from assessing insurance claims to directly assessing buildings formed 
one part of the previous Government’s wider crisis response.  Notwithstanding this, the 
change could have been misinterpreted as a potentially significant shift in government 
policy.  The implications or potential risks associated with this change could not have 
been fully assessed at that time as the decision was taken during a crisis.  The impact 
public uncertainty has had has only emerged gradually over time.   

62. For historical reasons, a material gap developed between the public understanding of 
operational practice and the formal ownership of insurance claims and the burden of 
proof3 imposed under the Act.  The Government and EQC could have done more to 
explain the specific scope of the new role. The limitations around EQC assessments 
could also have been more comprehensively assessed or published. In the absence of 
any definitive public policy the EQC has acted on the basis that its statutory 
responsibilities stand4.  The public have acted on assumption or inference, which has 
contributed to a change in behaviour.  Evidence provided by the Giblings highlighted 
that:  

• properties were being marketed as “EQC repaired”; and  

• buyers were using EQC assessment documents in place of pre-purchase due 
diligence.  

                                                
3  Under Schedule Three of the Act the insured person shall, at his or her own expense, provide “particulars, plans, 

specifications, books, vouchers, invoices, duplicates, or copies, and documents, proof, and information which relate to a 
claim… as may be reasonably required by the commission. 

4  
 

[36]
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63. 

Among other things, the plaintiffs within the Gibling test case allege that the EQC 
owed property owners a “duty of care” to: 

• repair their building to professional standard;  

• identify all earthquake damage; and 

• alert other parties such as property owners and/or insurers as to the state of the 
building.  

Government policy requires urgent clarification 

64. The Government faces an implicit risk when:  

• policy is unclear or poorly communicated; 

• it is seen to have taken responsibility;  

• the role it plays differs from the role it actually fulfilled; and   

• it is perceived to have certified something as sound when it in fact it was not.   

65. A decision is urgently required as to what Government policy is and whether the 
Government would like to accept responsibility for providing building assessment 
services, the purpose for these assessments, and whether these assessments certify a 
building as sound.   

66. A decision on Government policy would inform our advice on:  

• the design of the EQC insurance regime via the review of the EQC Act (a medium 
term question); and 

• our proposed response to the alleged liability that has arisen on account of missed 
earthquake damage.   

The certification of buildings is not consistent with the purpose of the Act 

67. The conventional rationale for providing EQC insurance is to keep take-up rates of 
residential insurance high. The destruction of housing in a natural disaster creates a 
humanitarian cost that creates an implicit fiscal risk for the Government.  The presence 
of pervasive disaster insurance protects the Government from the fiscal and policy 
risks created by pressures for ad hoc assistance. 

68. The Government does not need to certify properties as sound to achieve high levels of 
residential insurance.  Neither does it need to undertake to identify and repair all 
damage to return houses to the point where they are safe and hygienic.  A building 
certification may restore faith in housing markets (an economic objective), although it 
requires the Government to accept additional enduring risk to future owners for 
inaccurate assessments. It is dubious the benefit would justify the potential cost.      

An assessment of claims may be sufficient to achieve the Act’s objectives 

69. Most of the objectives of the CHRP could have been met within an insurance 
framework structured around the assessment of insurance claims. However, it is 
important that responsibility for lodging a claim remain with the claimant.  

[ [36]
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70. In practice, assessing insurance claims will require the EQC to periodically assess the 
building to determine whether the claim is justified.  The EQC may also need to assist 
its vulnerable clients. But the ownership and responsibility for the claim can be retained 
through well thought out and documented processes, clear and consistent public 
communications, and clear legal documentation with strong legal limitations.   

Re-establish ownership of claims and reversing the burden of proof   

71. The Treasury has identified a reduction in policy ambiguity around EQC entitlements as 
a policy objective. We recommend that the Government seek to reverse the burden of 
proof to clearly re-establish that property owners are responsible for making claims.  

72. The current ownership of insurance claims and damage assessments is subject to 
interpretation.   

 
 The Auditor General noted that some owners had repairs 

completed that they were unaware of at the time.  

73. Public communications provided to restore confidence in Canterbury may not always 
have drawn clear lines around the EQC’s role and/or responsibilities. For example, 
property owners who participated in the CHRP were told in published material:   

“Being part of the [CHRP] programme means that all aspects of the repair are taken 
care of …the Fletcher EQR Contract Supervisor and allocated contractor will check 
the earthquake damage recorded in your EQC file and draw up a final Scope of 
Works, deciding the best repair strategy to return your home to its pre-earthquake 
state … Fletcher EQR will manage the process and on your behalf will determine what 
is required, apply for consents, and obtain a code of compliance.. Homeowners are 
also invited to the Completion Inspection, or “sign off” meeting.  While it is preferred 
that the homeowner signs the form, it is not required”  

74. Evidence suggests that the EQC did seek to prudently manage risk and examples of 
legal caveats (e.g. in settlement letters) can be found, but these caveats were often 
provided in documents (e.g. letters) intended for EQC clients.  It is hard to assess the 
extent to which purchasers of property had access to public information clarifying the 
EQC’s statutory obligations or legal positon.     

75. The risks around policy ambiguity can be difficult to predict (or manage) and emerged 
slowly over time with respect to the behaviour of Canterbury residents who were not 
EQC clients.  Evidence suggests that some buyers unduly relied on the EQC’s 
assessments, and claims are now being made with respect to the EQC’s discretionary 
activities beyond those formally required by the Act.   

76. Government has previously recognised this problem and a public awareness campaign 
was initiated focussed on the need for subsequent property owners to undertake due 
diligence in 2018/19.  MBIE has published due diligence guidance on its website.   

77. We have considered further options to raise public awareness, reduce the risk of 
successful negligence claims, while clearly re-establishing the burden of proof defined 
under the Act.  

Option One: finding another test case 

78. A clear finding by the Courts that the EQC is not liable for missed damage would 
discourage further claims. But depending on whether the Government would like to see 
property owners compensated, a test case may not meet your objectives.  To award 
damages the Court must establish that a duty of care exists: 

[36]
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• If the EQC is found not to be liable, Canterbury property owners will be left with 
an uncompensated loss.  

• If the Court find that the EQC is liable, this liability may formalise a policy 
obligation (ie. duty of care) on the Government that is onerous, expensive, and 
enduring.    

79. We do not recommend you seek another test case. The questions of whether the 
Government would like to certify buildings is a policy question rather than a matter of 
law.  

80. A ruling by the Court would be based on the facts of a specific case, may need to be 
factored into policy changes with respect to all EQC assessed properties (ie. 89 
percent of the region’s properties).  

81. As such, the key considerations include:  

• The uncertainty as to how a Court may determine negligence in the absence of a 
clear policy position – we note that leaky building claims tested public liability with 
respect to established and well documented procedures operating within a clear 
statutory mandate.  

• The difficulty we may face establishing a cross-cutting policy on the basis of 
case-specific judgment – the EQC’s practice varied over time and between 
properties. The EQC has informed us that the benefit of a case specific 
judgement for settlement teams is limited.  

• The possible reduction in options to respond depending on how the Court defines 
the EQC’s duty of care.    

• The time it would take to secure a judgement – a final judgement from the 
Supreme Court could take several years even if the EQC were to proceed with 
the Gibling test case.  

Option Two: case-by-case settlement  

82. The EQC has indicated that it would prefer to settle residual Canterbury claims on a 
confidential case-by-case basis.  This option represents the status quo if the 
Government does nothing.   

83. 

84. The Treasury sees this as a practical solution to resolve a single case (such as 
Gibling), and it remains the best option available to the EQC to manage long term cost 
if the Government declines to act.     

85. Notwithstanding this, we are dubious that this is a viable basis for implementing or 
clarifying government policy as the policy does not accomplish the objectives that we 
have set.  

• Public policy should be transparent, equitable, and fair – while a case-by-case 
approach is required with respect to engineering and damage assessments, 
entitlements should be clearly communicated and consistently applied.   

[36]



T2019/2000  Treasury Report: Resolution of Residual Canterbury Claims Page 19 

• Tacit acceptance of this policy signals an intent to extend EQC entitlements 
without publicly acknowledging the basis for doing so.  Ambiguity around 
government policy or a general extension of extra-statutory entitlements to 
previously uncovered clients will generate pressure to extend EQC coverage with 
respect to future events. 

• Government policy is set in a de facto manner behind closed doors with respect 
to the threat of litigation on individual claims.  The Treasury notes that those with 
the best legal representation and financial resources present the most significant 
threat.   

• While further litigation is avoided, there is no way to draw a line under costs.  A 
generous approach to settling litigious claims without reference to entitlement will 
likely become known and may encourage behavioural change suggesting the 
EQC could become a target for more litigation.  

86. We note the commercial merits of the policy and the key shortfall, which is that the 
Government will not have a basis for a public announcement. The on-sold category of 
claim has alrady attracted a significant amount of public attention.  

87. Under this “confidential case-by-case” policy:  

• The Government would not alter the Act, acknowledge fault, or direct the EQC.  

•   Public communications responding to media requests would have to announce 
that Government policy (as defined by the Act) is that insurance claims are 
capped at $100k and that over-cap on-sold claims are not covered.  

• 

Option Three: a government policy package   

88. The on-sold issue has grown into a significant social issue, which will continue to grow 
in size as properties sell.   

89. While the Treasury opposes ad hoc support or the provision of additional insurance 
cover, 

 We see it as essential that the 
basis for this policy be transparent and consistent with Government policy (unless this 
is likely to change).    

90. As noted, the key decision is as to whether the Government would like to represent the 
EQC’s assessments as a comprehensive assessment of Canterbury properties.  

91. The Crown has two options if it would like to settle it can:  

• 

• clarify that EQC inspections were only ever partial claims assessments and settle 
on the basis that policy ambiguity and a mismatch of expectations contributed to 
a decline in buyer pre-purchase due diligence (Treasury’s recommendation).  

The EQC should not be responsible for assessing damage to properties  

[36]
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92. The Treasury recommend that you do not extend the EQC’s functions to include 
building assessment services as;  

• certification of buildings is not required to meet the purpose of the EQC regime, 
which is to encourage high levels of insurance uptake; 

• any certification of the building itself as sound (rather than assessment of client 
claims) creates an ongoing implicit liability to future owners; and 

• While the EQC can ‘assist’ claimants, it could not retain sufficient ongoing 
capacity to allow it to provide a full detailed invasive assessment of a large 
number of claims within any reasonable crisis timeframe.  

93. The Treasury’s preferred option (at the time of writing) is to announce a time-limited 
settlement package to compensate disaffected owners who did not understand 
Government policy.

94. Under this option the Government would not accept that that the EQC has been 
negligent and would instead provide a contribution to disaffected homeowners on the 
basis that public uncertainty around the role and the purpose of EQC inspections has 
contributed (ie. in part) to a reduction in perceived need for buyer due diligence.    

95. The key steps in our proposed a time-limited package are:   

• The Government would clarify that EQC inspections are provided for the purpose 
of assessing potential insurance claims and that these assessments cannot be 
relied upon to certify a property as “sound”5.   

• 

• Property owners with missed earthquake damage would be able to lodge a claim 
within a specific time period (eg. a few months or years). 

96. The key benefit of this policy is that home owners would be required to lodge and 
evidence a claim, which would re-establish the burden of proof required under the Act.  

97. The policy would also substantially reduce the cost that the EQC may face proactively 
re-inspecting properties under the option above.  While this passes the cost of initial 
property inspections back to Canterbury homeowners, we consider this outcome to be 
consistent with purpose of the policy. Misinformed property owners incorrectly relied on 
EQC documents in place of pre-purchase inspections.  As such, the policy simply 
provides them an opportunity to complete the checks they otherwise would have paid 
for. 

98. Finally, we recommend that that this should be a social intervention funded separately 
from the EQC insurance scheme. While the EQC could assess claims and dispense 
payments we recommend that the Crown’s “contribution” be funded, itemised, and 
reported separately from insurance payments made by the EQC.    

                                                
5  For example, the EQC has no obligation to assess uninsured damage, deterioration, or pre-existing faults not 

attributable to natural disaster.  
6  

[34]
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Implementation 

99. The previous Minister responsible for the EQC, Hon Megan Woods, indicated that a 
key objective was to ensure the interface with the EQC and supporting policies is 
seamless from the client’s perspective.   

100. The Treasury would like discretionary Crown payments to be kept separate from 
insurance settlements. Under our proposed policy we would recommend using the 
EQC to assess claims and dispense payments for administrative purposes:  

• The client would lodge a claim with the EQC.  

• The claims manager would divide costs between new claims, re-repair (ie. 
warranty) costs, and the contribution made by the Crown.  

101. The EQC have highlighted that individual cases may have both missed damage and 
failed building repairs.  A hard differentiation, backed by complex operational 
requirements, could slow claims management. Alternatively, excessive reliance on 
professional judgement may lead to confusion with front line operational staff.  

102. The Treasury consider these things to be manageable.  The EQC scope of building 
works and building work orders provide an objective starting point as to the work the 
commission has done. But an accurate or objective differentiation between failed 
building work and missed damage could still require an element of judgement.   

103. While the Government could provide external criteria or give an indication on the 
“balance of judgement”, the decision on the allocation of cost is not important as the 
Crown would pay the cost either way.  We would recommend that the EQC be given 
broad discretion to establish an operational policy that is able to be deployed quickly 
and works well for its staff.  A criteria or judgement based system could work.   

104. What is more important is that discretionary Crown contributions are clearly separated 
from payments made by the EQC. While the client should lodge one claim and receive 
one payment, the settlement statement and any correspondence should clearly itemise 
a contribution from the Crown where a claim involved potential missed damage.     

Financial Costs and Funding 

105. The costs of a settlement are uncertain, but the key drivers of cost will be:  

• The number of claims covered.  

• The average cost per claim.  

106. Assuming the cost per claim is fixed, the main variation between different options can 
be illustrated with respect to the potential number of claims covered.  
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107. The EQC assessed around 218,000 properties in Canterbury. REINZ sales data 
suggests that around 80,000 houses have sold in Canterbury. An address-by-address 
comparison completed by the EQC suggests that around 50,000 of these properties 
had EQC claims7.   

108. Of these 50,000 properties around 1300 are known to have gone over cap after they 
sold.  A large number of these have already settled and the EQC now have around 300 
on-sold over-cap claims on their books.  “Known” on-sold claims have settled for a 
range of reasons.  Private insurers accepted these claims voluntarily for a period, 
Southern Response (SRES) is the largest insurer has always taken a more generous 
approach to on-sold claims, and the EQC may have settled some on a case-by-case 
basis.  

109. The number of “unknown” properties with missed damage is the key uncertainty 
determining the cost of the policy.  In considering options the Treasury has sought to 
limit the population covered by the discretionary settlement.  We note, any missed 
damage emerged in unsold (ie. uncovered) properties would be covered through pre-
existing policies (refer annex one).  

• A test case (option one): if the Court establishes a duty that EQC assessments 
cover all missed damage.  The Government will need a policy that settles or 
responds to missed damage arising the 194,000 EQC assessed properties (grey 
circle).  

 It may need to pay the cost of re-inspecting a large number of properties.   

• Case-by-case settlement (option two):
  The covered population is not defined, but 

theoretically covers the 194,000 EQC assessed properties (grey circle).  

                                                
7  The difference may be attributable to houses that have sold twice or properties without an EQC claim.  

[25] and [34]
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This policy reduces the need to proactively re-inspect properties.  

• 

• Ex-gratia payment for policy ambiguity (option 3b): the settlement package is 
limited to the 50,000 properties that sold before the point where the Government 
clarified its policy.  

Eligible property owners with potential missed damage (the “unknowns”) are 
given a time period within which they may assess their property and lodge a 
claim. 

There is no need to proactively reassess properties, but the Government would 
need to fund a publicity campaign to ensure all future property purchasers 
understand the limits on EQC assessments.  

Funding 

110. The Treasury’s has given a prior dollar estimate, but this is subject to revision given the 
proposed policies are likely to be more targeted.  Treasury Report T2019/1886: 
Canterbury Earthquake Insurance: Unquantifiable Fiscal Risks Update provides a 
current estimate of cost. We will provide a cost estimate in our next report.  

 
111. Under our proposed solution:  

• The cost of failed building work would be met via the Government guarantee over 
the NDF.   

• The cost of payments to meet a Court mandated duty of care (ie. to identify all 
earthquake damage) would be a cost of the EQC able to be met via the 
Government guarantee over the NDF (option one).   

• 

• The cost of a discretionary settlement (ie. option three) will need to be covered by 
the Government, although further work is required to determine whether we can 
settle this cost outside of budget allowances.   

112. While the signalling around extending EQC entitlements is important with respect to the 
policy clarity around future EQC entitlements, the channel through which this policy is 
funded is unlikely to have a significant effect on the Crown accounts.     

[36], [34]
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Private sector contractual disputes  

113. This policy may not cover losses incurred by property owners affected by the recent 
Supreme Court judgment on Xu and Diamantina v IAG.   

114. The Supreme Court judgment clarified that:  

• Insurance companies have the right to decide who they enter a contractual 
relationship with (i.e. they regularly decline clients with fraud convictions). 

• A private insurance claim may only be assigned with the approval of the 
insurance company.  

• That assignment is made at indemnity with respect to the losses incurred by the 
insured (i.e. the original property owner). 

115. As such, properties that went over cap before they sold may also have missed damage 
or non-compliant repairs that are not covered by insurance.  In the Xu case the 
damage property was sold with an assigned IAG insurance claim.  The payment at 
indemnity was insufficient to cover the cost of repairs as IAG only needs to pay 
(indemnity) losses faced by the previous owner.  In a situation where a property sale 
does not take into the account the cost of hidden damage the new owner may face an 
uncompensated loss.  

Should the Crown compensate these owners?  

116. In this situation, the EQC has fulfilled its duty, successfully identifying that over-cap 
damage existed.  The claim was passed over to the private insurer.  While these 
owners face a loss, this loss is attributable to:  

• the failure of the original policy owner to lodge a claim with the insurer; 

• the wording of IAG policies; or 

• the failure of professional advisors (i.e. conveyancing lawyers) to explain the 
contractual implications.  

117. The contractual dispute these owners are having with private insurers is only one 
example of many others. We recommend that any claims that where correctly 
assessed by the EQC and successfully handed over to private insurers be excluded 
from a Crown settlement.  

118. Extending the settlement to cover contractual disputes or the negligence of others 
would make the basis for this policy unclear.  Our view is that providing ad hoc 
coverage for uninsured risks creates policy ambiguity and pressures to provide 
discretionary support to other homeowners facing a loss.   

119. Under the Treasury’s proposed policy:   

• The EQC would cover warranty costs on any building work it did before the claim 
was passed to the private insurer.  

• There is no basis to compensate owners simply because the face a loss arising 
from a contractual dispute arising after EQC has passed responsibility on.  
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Risks  

Policy risk 

120. The key risk with any ad hoc Crown settlement is that a policy that “socialises” private 
losses will introduce policy uncertainty giving rise to behavioural change, policy risks, 
and pressure to provide future support.  We consider this risk to be a ‘sunk cost’ 
associated with the provision of humanitarian support by the Crown/EQC following the 
Canterbury earthquakes.  Steps to clarify Government policy with respect to the EQC is 
the best way to manage this risk.  

Financial risk on new discretionary policies  

121. 

122. The Treasury will provide an estimate of cost once policy decisions have been 
finalised.  This cost will be uncertain as no data exists on missed damage and the final 
cost depends on the number of properties affected. We will manage this cost through 
advice on eligibility criteria.  

Financial risks via the EQC  

123. An announcement that EQC assessments may have missed damage may encourage 
current building owners (i.e. those that have not sold) to re-inspect their properties. 
This may bring forward claims leading to more claims over a shorter period of time.  

124. We consider this to be a benefit of the policy as:  

• It will help close out claims arising from the Canterbury event.  

• Any missed damage will be identified before the property sells at a point where 
the private insurers are still liable to cover over-cap costs.  

Risks to the housing market 

125. An announcement that the EQC may have missed damage may discourage property 
sales or encourage an adjustment in price.  This is a necessary side effect associated 
with buyers making informed decisions.  

126. The size of any pricing shift cannot be estimated, but we anticipate it is likely to be 
relatively small.  While Canterbury residents put undue faith in the EQC assessments 
up to a point, the risks of failed repairs and/or missed damage have now been widely 
publicised.   

127. These risks are likely to be already factored into house sale prices. There is a 
significant chance that buyers are already conducting due diligence and are avoiding 
properties considered to be high risk.  

[36]
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Next Steps 

134. You have indicated that you would like to take a policy paper to Cabinet on Monday 12 
August.  

135. The Treasury is seeking urgent feedback on this report. Given timeframes we have 
already started preparatory work on high-level design decisions for our preferred 
option.  An early indication of your preferred choice would allow us to focus our work.   

136. We are aiming to provide:  

a A report on high-level decision for Friday 19 July 

b A Cabinet paper seeking agreement to high-level design decisions by 26 July. 

[36]
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