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supplied 

[33] 9(2)(f)(iv) - to maintain the current constitutional conventions protecting the confidentiality of advice 
tendered by ministers and officials 

[34] 9(2)(g)(i) - to maintain the effective conduct of public affairs through the free and frank expression of 
opinions 

[36] 9(2)(h) - to maintain legal professional privilege 

[37] 9(2)(i) - to enable the Crown to carry out commercial activities without disadvantage or prejudice 

[38] 9(2)(j) - to enable the Crown to negotiate without disadvantage or prejudice 

[39] 9(2)(k) - to prevent the disclosure of official information for improper gain or improper advantage 
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made, as listed above. For example, a [23] appearing where information has been withheld in a release 
document refers to section 9(2)(a). 

Copyright and Licensing 

Cabinet material and advice to Ministers from the Treasury and other public service departments are 
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Reference: T2019/2202     TY-2-1-17  
 
 
Date: 19 July 2019 
 
 
To: Minister Responsible for the Earthquake Commission  

(Hon Grant Robertson) 
 
CC:  Minister for Greater Christchurch Regeneration  

(Hon Dr Megan Woods) 
 
 
Deadline: None 
 
 
Aide Memoire: EQC Litigation - Meeting 22 July 

The Treasury provided you with draft advice on your policy options to resolve the on-
sold issue (T2019/2000 refers).   
 
You are meeting the EQC and the Treasury on 22 July.  
 
This report provides you with an update on developments over the past week.  This 
report includes information shared under professional legal privilege.   
 
Background 

The test case Gibling and Colombus vs. the EQC (“Gibling”) was scheduled to be 
heard by the Court on 26 August. Gibling was intended to unlock a settlement impasse 
over on-solds. 

 
The Gibling test case was intended to resolve legal ambiguity about the EQC’s liability 
to on-sold owners for failed repairs or missed damage.  As we have previously advised, 
the EQC has informed us that it is looking to settle the test case.  
 
The EQC’s liability  

The Treasury met with the EQC on 18 July.  
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 The test case 
would not have finished until 2021 (assuming appeals) with settlement processes 
adding further time after that.  

 
The EQC has been considering whether it can publicly announce that it will provide a 
settlement option for on-sold property owners, with certain announced critieria.  

 In our view both the 
EQC and the Crown need to be satisfied that there is an appropriate legal basis for the 
EQC to make payments to on-sold owners. We will advise you on this issue once we 
have received this advice from the EQC. 
 
The EQC’s proposed approach 

The EQC’s thinking is developing, so we are unable to provide you with a definitive 
view on the scope and coverage of an EQC settlement.     
 
The EQC has discussed a preliminary proposal whereby it would publicly announce a 
settlement covering over-cap costs for on-sold owners.   
 
Under this approach, EQC suggest they would target the class of customers where:  
 

• the customer is a purchaser of a property which was the subject of an EQC 
claim; 

• before selling the property the previous owner settled a claim (by cash 
settlement or managed repair) with EQC on an under-cap basis (i.e. for less 
than $100,000 plus GST;  

• post-sale the property is found to have incomplete or insufficient repairs either 
as a result of defective managed repair or through damage which had not 
been properly assessed; 

• the cost of repair is more than the EQC insurance cap; and 

• the customer is unable to access private insurance to cover the cost of repair. 
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Onsold owners will only be eligible if they purchase the property before a designated 
date (for example, announcement of the policy).  The settlement framework will not be 
available to any person who buys a house that has been subject to an EQC claim and 
has outstanding damage after the designated date. Those purchasers will be on notice 
to undertake due diligence before they buy.   
 
The EQC’s statutory objectives still require it to manage risks to the natural disaster 
fund 

While the eligibility of on-solds to lodge a claim would be announced, the basis for 
payment (i.e. the specific nature of the legal liability) and approach to settlement may 
be conducted on a case-by-case basis.   

The Treasury’s previous advice  

Our previous draft advice (T2019/2000 refers) noted that “a decision is urgently 
required as to what Government policy is and whether the Government would like to 
accept responsibility for providing building assessment services, the purpose for these 
assessments, and whether these assessments certify a building as sound.”   
 
The Treasury’s advice noted a difference between operational practice assessing 
buildings and the EQC’s obligations under the Act. Notably, under the Act, it is the 
EQC’s clients’ responsibility to lodge claims and to evidence these claims at their cost.  

The Treasury think it is important that a settlement be based on clear 
policy goals and objectives rather than a response to the risk of litigation. 
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Objectives for Policy  

 
Treasury and the EQC have been discussing your policy options. Both agencies agree 
that the problem will grow with time as properties continue to sell. The best option may 
be for the Government/EQC to decide whether an obligation exists to allow it to define 
and manage the resulting liability.   
 
The EQC and the Treasury agree that:  
 

• Future property sales: an announcement is required to raise awareness of the 
need for prospective purchasers of properties in Canterbury to carry out their 
own due diligence and not rely on EQC certification as their guarantee or sign 
off of a quality repair or assessment; and 

 
• Past property sales: there is a risk that EQC may face further legal 

proceedings filed by on-solds owners for missed damage and faulty repairs.  

 
The Treasury’s past advice has recommended that the EQC release a transparent 
building repair (i.e. warranty) policy to ensure customers receive what they are entitled 
to receive while providing for consistency of treatment.    
 
The Role of Government  

If the EQC determines that its risk of liability to on-sold owners as a class is significant, 
it may be possible for the EQC to manage the on-solds issue itself, on the basis that it 
is avoiding potential litigation.  
 
You are meeting with the Treasury and the EQC on Monday 22 July.  
 
The Government has a number options as to how it could respond. The EQC Act does 
not define any function relating to the assessment of buildings.   
 

• The Government has an option as to its involvement in the short-term design 
or implementation of a settlement.   

 
• Closely associated with any settlement the Government needs to consider its 

policy with respect to the evolution in the EQC’s operational practice. Are 
building inspections a function of the EQC? And what steps are required to 
manage any resulting liability?    
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We are seeking an indication in our meeting with you as to how the Government would 
like to be involved and as to what you would like to take to Cabinet. 
 
There is no pre-existing entitlement to define the remedies that the EQC should offer 
affected property owners.

 Property owners could, for example, be required 
to prove the extent to which they relied on EQC documents.  
 
The design of an ‘optimal’ policy response may be broader, but would ultimately 
depend on the Government’s objectives.   
 
Officials have been discussing whether a difference exists between:  
 

• 

 
• a transparent public policy response with a more significant focus on 

transparent publicly communicated criteria determined on the basis of equity 
and fairness.        

 
In practice, these options sit on a spectrum. In general terms, the EQC Board is better 
placed to manage commercial judgements and risks. The Government or Parliament is 
better placed to make value judgements relating to equity and fairness.  
 
Characteristics of a settlement  

We are seeking an indication as to the input the Government would like to have with 
respect to the key design parameters that will need to be considered. These parameter 
may include:  
 

• Should on-sold owners be compensated in full? 

• Who is eligible is to seek remedies and on what basis? 

• What type of remedy should be provided (ie cash or repair) and who should 
provide it? 

• Should payment for missed damage or failed repairs be calculated with 
respect to the decline in value of the properties (indemnity) or with respect to 
the cost to repair the damage?    
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Communications  

The communication of any settlement will be a key consideration with policy and 
operational implications.   
 
The risk of a general settlement with no reference to formal liability was considered by 
the DPMC task force. The task force noted that Government settlement by the EQC 
may introduce contractual uncertainty into insurance contracts. The task force noted 
that ad hoc or discretionary social safety nets provided without a clear basis for 
payment has the potential to expose the Crown to significant future fiscal risks. Their 
advice discussed how payments could influence the behaviour of property owners, 
prospective purchasers, insurers and reinsurers, and other parties such as legal 
advisors, conveyancers, or building inspectors. 
    
Publicly recognising the failure to adequately assess or repair properties may or may 
not present less risk than an insurance payment.  Further work is required to assess 
whether public recognition or settlement will attract further claims, class actions, or the 
reopening of claims where claimants feel their settlement to be unfair.  

Your meeting with the EQC and the Treasury 

You have indicated that you would like to take a paper to Cabinet on 12 August.   
 
The EQC and the Treasury would like to discuss whether you would like the response 
to be a Government led “policy” response or whether you would prefer to input on a 
settlement led by the EQC.   
 
The Treasury will provide further advice on the longer term policy issues relating to 
clarification of the EQC’s future role.   
 
 
 
 
 
Craig Fookes, Principal Advisor, Earthquake Commission Policy Team, 
Helen McDonald, Manager, Earthquake Commission Policy Team,
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