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Office of the Minister Responsible for the Earthquake Commission 

The Chair, Cabinet  

 

ON-SOLD CANTERBURY PROPERTIES 

Proposal 

1. This paper seeks Cabinet agreement to a time-limited opt in package to provide for a 

timely, fair, and enduring resolution of on-sold over-cap claims resulting from the 

Canterbury earthquake sequence.   

 

2. The proposed Government support package establishes the scope and nature of 

Government support to on-sold property owners,

 The support package would:  

 

2.1.  Provide affected property owners a twelve month period to claim the cost 

of corrective repairs arising from failed or non-compliant EQC building work 

or damage missed from EQC assessments;   

 

2.2. Payment would be made as a discretionary full and final payment in return 

for a waiver of rights to take further proceedings against the Earthquake 

Commission (the “EQC”).  

 

3. This paper also seeks Cabinet agreement to a public education campaign aimed to 

raise awareness of the intended purpose and limits of EQC insurance assessments 

and the responsibilities of property owners (ie. claimants) under the Earthquake 

Commission Act 1993 (the “Act”).  

Executive Summary 

The issue 

4. Given the scale of the damage arising from the 2010/11 Canterbury earthquake 

sequence, the EQC elected to reinstate earthquake damaged properties rather than 

settling in cash.  A home-repair programme was initiated to: contain potential inflation 

in the cost of repairs; ensure that funds were used to repair the homes; manage the 

shortage of construction labour; and maintain the quality of the housing stock in 

Canterbury. The Canterbury Home Rebuild Programme (“CHRP”) was one of the 

largest residential building projects in New Zealand’s history.  
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5. On-sold owners have purchased an EQC assessed or repaired property with damage 

that was originally determined as under the $100,000 EQC statutory insurance cap (the 

“cap”).  Subsequent to sale, damage that exceeds this cap resulting from failed or non-

compliant building repairs and/or earthquake damage missed from the EQC insurance 

assessments was identified.  

 

6. Had the over-cap damage been identified by the EQC at the time, it would have been 

covered by private insurance. However, subsequent owners of these damaged 

properties either have extremely limited (or more often no) direct access to insurance 

under the previous owner’s policy.   

The test case to determine whether the EQC is liable 

 

7. In February 2018, the previous Minister responsible for the EQC, appointed an 

Independent Ministerial Advisor (“IMA”), Christine Stevenson to work with the EQC 

Board and management.  On the basis of her advice, Cabinet endorsed a programme 

of initiatives designed to encourage a fair and final settlement of residual Canterbury 

Claims. 

  

8. As part of this programme of initiatives, the Cabinet endorsed an EQC test case to clarify 

the potential liability of the EQC with respect to “on-sold” property ownersThe EQC 

identified Gibling and Colombus v the EQC (“Gibling”) as a test case to test its liability 

in negligence.   

 

9. The Gibling test case was scheduled to be heard by the High Court on August 26, but 

the EQC have indicated that they intend to attempt to settle the test case.    

 

10. Significant information has been obtained from the preparation for the test case and 

the evidence provided. 

 

11. The EQC Board is independent and is required to act in a financially responsible way. 

The Board has considered its options and has informed me that the additional time, 

cost, and risk of pursuing the test case is not justified. 

  

A proposed Government support package 

12. While the decision as to how on-sold claims are settled could be left to the EQC, I 

consider that the decision as to how claimants are compensated involves significant 

decisions best made by the Government. Given the Government’s public commitment 

to resolve this issue (should liability exist), I propose any Government support should 

be transparently communicated according to clear policy criteria.   

 

8cqzdoj2q6 2019-09-23 14:21:15

[36]

[36]



 

Page 3 of 20 
 

13. This is not an insurance issue. 

The EQC’s involvement in subsequent natural disasters, such as 

Kaikoura, differs and has not triggered similar claims.    

 

14. I propose that the Government’s objectives for a support package to be to:  

 

14.1. provide remedies to support a fair, timely, and enduring resolution of 

the social issues arising from uncompensated damage to on-sold 

properties from inadequate EQC commissioned repairs or damage 

missed from EQC assessments;  

 

14.2. notify Canterbury residents of the intended purpose of and limitation 

upon EQC building assessments to highlight the need for independent 

advice and pre-purchase due diligence; 

 

14.3. re-establish that the Government’s policy under the Act is that the home 

owner (ie. the claimant) not the EQC is (or was) ultimately responsible 

for lodging a claim and for any omissions from that claim; and 

 

14.4. reduce the risk and potential cost of litigation for both the EQC and 

affected Canterbury residents. 

 

15. The key features of this support package will include:  

 

15.1. a 12 month claims lodgement period for affected owners who purchased an 

EQC assessed property with missed earthquake damage or failed repairs 

before the date that this policy is announced;  

 

15.2. coverage for the cost of repair relating to damage missed from EQC insurance 

assessments and/or failed building repairs; and 

 

15.3. a public awareness campaign clarifying the scope and purpose of EQC 

assessments, while alerting prospective purchasers of the need to inspect the 

properties they are considering purchasing given the risk of missed or 

inadequately repaired earthquake damage.   

 

16. I propose to only provide government support to properties with missed damage or 

inadequate repairs that were sold before this support package is announced. The EQC 

has identified around 1,000 on-sold properties with new over-cap damage, although a 

number of other properties could be affected.  Property owners who have not sold 

should continue to seek compensation from their private insurers.  

 

Officials have indicated that those with limited resources or less experienced, such as 

first home purchasers, are most likely to be affected. While many prospective 

purchasers may have sought professional advice it is not possible to determine what 
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this advice was.  As such, I propose to exclude properties that sold at a significant 

discount to similar properties without missed earthquake damage (i.e as-is-where-is 

properties), as this discounting suggests the damage was known by the purchaser.    

 

17. 

17.1. 

17.2. 

Notwithstanding this, the EQC when assessing claims as part of the CHRP 

programme, also assessed the building itself, with prior public communications 

from the EQC to that effect.  For example, the Customer Guide to the 

Canterbury Home Repair Programme noted the role of the CHRP in “deciding 

the best repair strategies to return your home to its pre-earthquake state”.   

 

18.  

a major public 

awareness campaign will notify prospective purchasers that they cannot rely on EQC 

insurance assessments(which are non-invasive) in place of a professional pre-purhase 

building assessment.   

 

Background 

The response to the Canterbury earthquake sequence  

19. Prior to the Canterbury earthquakes, the EQC operated as a research and insurance 

with less than 20 staff.  Claims were primarily settled in cash up to the $100,000 

statutory insurance cap (the “cap”).  Claims for earthquake damage that exceeded the 

cap (“over-cap claims”) were covered by the relevant owners’ private insurance 

policies.   

 

20. Given the scale of the damage in Canterbury, the EQC adapted its approach and 

elected to reinstate properties rather than settling in cash.  A home-repair programme 

was initiated to: contain potential inflation in the cost of repairs; ensure that funds were 

used to repair the property; address the shortage of construction labour available to 

repair properties at the time; and maintain the quality of housing stock in Canterbury. 

Maintaining the quality of housing stock was considered important in encouraging 

people to stay in the region. The Canterbury Home Rebuild Programme (“CHRP”) was 

one of the largest residential building projects in New Zealand’s history.  
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21. With winter approaching the EQC initiated a “rapid assessment programme” that 

assessed 182,000 properties over a two month period to identify and prioritise repairs.  

Staff were hired rapidly and given two days of training.  The Auditor General’s 2013 

review notes that additional earthquakes and damage hidden until repairs began led to 

an increase in cost in around 60 percent of claims reviewed.   

 

22. Follow up “full damage assessments” were subsequently completed for most properties.  

Property owners within the CHRP were informed that “all aspects of their repair would 

be taken care of”.  

 

23. The EQC has paid over $10.4 billion to settle claims arising from the 2010 and 2011 

earthquakes.  The original owners of Canterbury properties are able to lodge claims for 

missed damage or corrective repairs and the EQC has already paid out $500 million to 

cover the cost of reopened claims.  

 

The size of the on-sold problem 

24. Most EQC re-opened claims relate to relatively minor issues that are able to be quickly 

settled within the EQC $100k statutory insurance cap.  Instances of total loss are 

unusual at this stage in the process. Only a small percent of re-repairs go over cap and 

only a proportion of these occur in properties that have sold.   

 

25. The on-sold issue emerges when:  

 

25.1. the purchaser of a property approaches EQC in respect of a claim that had been 

settled on an under-cap basis with the original owner;  

and 

 

25.2. the cost of further work arising from either non-compliant repairs or missed 

earthquake damage is identified and the cost required to fix the identified issues 

takes the claim over-cap;  

and 

 

25.3. the purchaser is unable (in part or at all) to recover the over-cap (and other) 

costs associated with the damage from the original owner’s insurer. 

 

26. Around 50,000 to 60,000 EQC assessed Canterbury properties (around 30 percent) had 

sold at the end of 2018.  The EQC tell me that they are aware of close to 1000 new on-

sold over-cap claims. 

  The EQC estimate that correcting the known over-cap 

damage on all known on-sold claims would cost $100 million-$250 million.   
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27. The final cost of repairing damaged on-sold houses is uncertain as other unknown 

cases may emerge. By definition no data exists on damage that has been missed.  The 

Treasury have suggested an additional 700 claims could arise. These projected claims 

are in addition to the 1000 claims currently known to the EQC. While this suggests a 

possible cost of repairing damaged on-sold houses of up to around $500 million, the 

Treasury see a figure close to the range suggested by the EQC as being more likely. 

Due to the uncertainty relating to missed damage, they have suggested a $50 million 

precautionary buffer be added on top of the EQC’s $250 million upper estimate.   

 
The test case 

28. In August 2018, Cabinet endorsed a package of initiatives designed to increase the fair 

and final resolution of outstanding Canterbury earthquake related insurance claims 

(DEV-18-MIN-0150).  This package responded to the recommendations presented in 

the report of the Independent Ministerial Advisor (‘IMA’), Christine Stevenson, to the 

Earthquake Commission (‘EQC’).   
 

29. The Cabinet noted that direct liability for uninsured damage on on-sold properties was 

unclear and there was significant uncertainty surrounding the extent to which EQC could 

be found liable in negligence.  The Cabinet determined that an extension of insurance 

cover or premature assumption of responsibility by the Government could be 

detrimental to the functioning of insurance markets.  

 

30. Cabinet agreed that the questions of liability of insurers and other parties in respect of 

on-sold properties, including issues of contributory negligence and treatment of over-

cap remedial repair costs would be best resolved through the courts.  

 

31. The Court has now ruled with respect to private insurance claims.  On the basis of the 

specific wording of the relevant policy, the Supreme Court (Xu and Diamantina Trust 

Ltd v IAG New Zealand Ltd, [2019] NZSC 68) confirmed that coverage under the 

previous owner’s insurance policy (ie. by virtue of an assignment of a valid claim) 

requires the approval of the private insurer. The decision also confirmed that any claim 

made under the previous policy is unlikely to be sufficient to cover the cost of repair.   

 

32. The EQC chose Gibling as a test case to determine its liability for failed repairs and 

missed damage to on-sold owners. The Gibling case is scheduled to be heard by the 

High Court on 26 August. 

 

Settling the test case  

33. 

 The likely benefits of the test 

case are also more modest than originally anticipated. As a result, the EQC has 

decided to attempt to settle Gibling on a “no admission of liability” basis.  
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34. The EQC is responsible for decisions on how to progress the test case. As a Crown 

Entity, the EQC Board is required to act in a financially responsible way.  The EQC 

may only pay costs for which it is liable or which is within its powers to pay. Liability 

can be established by the Court. The Board may act on advice to determine whether it 

is liable.     

 

35. 

36. The EQC has informed me that they do not consider the time, cost, and risk of 

progressing with the test case to be justified.  They do not intend to seek another test 

case for the following reasons:   

 

36.1. 

36.2. 

 

36.3. The perceived benefits for settlements arising from a clear precedent have 

reduced: The specifics of each case differ widely, suggesting work would be 

required to consider how a clear judgement on the Gibling case could be applied 

to other cases.  A government response may still have been required.   

The nature of the EQC’s liability  

37. The EQC has no statutory obligation to insure subsequent building owners for the 

losses that may arise from damage that was pre-existing at the time of sale.  

 

38. These on-sold claims are not insurance claims. The claims arise primarily on account 

of building or assessment activities undertaken when responding to the Canterbury 

earthquake sequence.  The main types of claims made by on-sold owners involve:  

 

38.1. Repairs that were defective; or   

 

38.2. Damage missed during EQC’s insurance assessments.  
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39. The EQC’s statutory role is formally limited to assessing claims and the Act requires 

that claimants prove the loss to EQC’s satisfaction. However, after the Canterbury 

earthquakes, the EQC provided additional support to clients to expedite claims, 

reduce assessment costs, and acted to address shortages of skilled experts and/or 

contractors.

These issues 

are unique to the Canterbury earthquake recovery and do not arise with respect to 

subsequent events (such as the Kaikoura earthquake sequence). 

 

40. The purpose and scope of EQC and insurance building assessments were not well 

understood by the public and uncertainty continues to exist.  The EQC does not fully 

assess pre-existing damage and has no responsibility to formally report on latent or 

pre-existing defects arising from the construction of the building.  Notwithstanding this:  

 

40.1. Properties in Canterbury are, and have been, marketed as “EQC repaired”;  

 

40.2. Property owners, notably those who are less sophisticated or with limited 

means, have claimed that they relied on EQC ‘scope of works’ and sign-off 

documents in place of independent building assessments; and 

 

40.3. Some on-sold owners have filed legal proceedings against the EQC in court 

alleging that the EQC owed a duty of care to identify all damage and inform 

other parties of any issues with the condition of the property.  

 

41. The EQC public communications aimed to provide confidence to Canterbury residents 

may have contributed (in part) to public uncertainty as to the scope and purpose of 

EQC assessments.  The risks that have arisen were not readily apparent and arose 

within a client group (ie. new property purchasers) that may not have previously 

interacted with the EQC.   

An EQC settlement 

42. 

43. The cost of the EQC settlement is uncertain and would be drawn from the Natural 

Disaster Fund (NDF), which is formally managed by the EQC.  The NDF’s funds have 

been exhausted as a result of the Canterbury and Kaikoura earthquakes. The 

statutory Crown guarantee has been triggered. As such, the cost of the settlement will 

be paid by the Crown.  

 

44. 

Over-cap 

payments by the EQC, presented as “insurance payments” may introduce ambiguity 

into future entitlements under the EQC Act.
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45. An EQC-led package may not be able to be publicised leading to an outcome that 

favours Canterbury residents with the best access to professional advice.  

 

A time-limited government support package  

 

46. While a decision as to how on-sold claims are settled could be left to the EQC, a 

decision as to the scope and nature of support provided involves decisions best made 

by the Government.   

  

47. I propose that the Government provide support for on-sold over cap property owners.  

A discretionary response by the Crown would ensure that all affected home owners 

are treated fairly and equitably.  The package can be designed to support Government 

objectives, may be publicly communicated, and can be targeted to assist affected 

homeowners.   

 

48. Government support would be for corrective repairs arising from sub-standard work 

provided by the EQC’s contractors or to recognise the uncertainty that existed around 

the limitations on EQC assessments.  

 

49. In line with previous advice on the risks of extending EQC insurance, I recommend 

that the support package be funded separate from the EQC. The objectives of the 

support package are to:  

 

49.1. provide remedies to support a fair, timely, and enduring resolution of the social 

issues arising from uncompensated damage to on-sold properties from 

inadequate EQC commissioned repairs or damage missed from EQC 

assessments;  

 

 

49.2. notify Canterbury residents of the intended purpose of and limitation upon 

EQC building assessments to highlight the need for independent advice and 

pre-purchase due diligence; 

 

49.3. re-establish that the Government’s policy under the Act is that the home 

owner (ie. the claimant) not the EQC is (or was) ultimately responsible for 

lodging a claim and for any omissions from that claim; and 

 

49.4. reduce the risk and potential cost of litigation for both the EQC and affected 

Canterbury residents. 
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50. I propose that this package be provided as an opt-in alternative to litigation for 

affected on-sold owners. Eligible property owners would be given the opportunity to 

lodge a claim seeking the cost of repairs.  Payment would be made on a “full and final” 

basis and would be provided in exchange for a waiver of any rights to take further 

proceedings against the EQC.    

 

51. The Treasury inform me that the aggregate cost to repair damage is uncertain. The 

costs of an adverse Court judgment could be significant should it require, for example, 

an examination of all EQC-assessed properties. While the costs of any action or 

inaction are highly uncertain, consideration of additional legal costs and/or risks to the 

EQC’s ongoing operations suggest the cost of a Government support package may be 

lower overall.  

Clarifying property owners, duties under the Act 

52. I recommend that the Government use a time-limited 12 month claims lodgement 

period to clarify that the property owner, not the EQC, is responsible for lodging 

insurance claims.  Under the current Act, the EQC has no duty to identify all 

earthquake damage. Giving affected property owners an opportunity to assess their 

properties and lodge a claim would help re-establish the responsibility of EQC clients 

for lodging claims for damage.  The claims lodgement period would be long enough to 

allow property owners to seek expert advice and would be accompanied by an 

education campaign for other Canterbury homeowners.  

 

53. The EQC may continue to ‘assist’ homeowners within existing processes by, for 

example, drawing their attention to damage that is readily apparent on inspection. 

However, it is important that the EQC does not accept responsibility for client claims or 

for identifying all earthquake damage.  In the Treasury’s view, the EQC does not have 

sufficient resources to allow it to comprehensively assess all properties in a future 

region-wide national disaster such as Canterbury.  

 

54. Providing eligible property owners a limited opportunity to claim would recognise the 

public uncertainty around the scope and limitations of EQC assessments.  The 

requirement that claimants identify and lodge a claim for damage would reverse the 

burden of proof going forward consistent with the act.  The failure of homeowners to 

identify any further missed damage may weaken future claims that the EQC bears a 

responsibility for any loss that may arise.  Any further missed damage to on-sold 

properties would be attributable to a failure by the home owner or purchaser.  

 

55. I propose a time-limited package, whereby the Government would: 

   

55.1. Clarify that EQC inspections are for the purpose of assessing potential 

insurance claims and that these assessments cannot be relied upon to certify 

a property as “sound”.  The EQC does not, for example, formally assess 

uninsured or pre-existing damage that is not covered by the EQC Act.  
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55.2. On-sold property owners with missed or failed earthquake damage would be 

able to lodge a claim within 12 months to allow them time to assess their 

properties or to seek professional advice. 

 

55.3. The EQC would estimate the cost to repair and would provide a cash 

settlement offer.   

 

55.4. Once accepted the offer would be settled as “full and final” in return for a 

waiver of rights to take further proceedings.  

 

The assignment of rights and durability of repairs  

56. All building work is subject to ten year statutory warranties.  Notwithstanding this, 

many building companies involved in EQC repairs have closed and contractors may 

have left the country.  

 

57. Canterbury residents should not be drawn into contractual disputes between the EQC 

and its contractors. I propose that this time-limited support package cover failed 

building work and missed damage in on-sold properties. However, the property owner 

would be asked to assign any legal rights of redress they may have against third 

parties (for example against the builder who carried out the original work) to the EQC.  

The EQC may choose to recover costs from the builders or its project manager to the 

extent it is possible to do so.   

 

58. If building work or missed damage arises after the end of the claims lodgement period, 

or in properties not covered by this package,

 

Eligibility  

59. The target recipients for this support package would be Canterbury residents with 

over-cap missed earthquake damage and/or failed EQC repairs.  To be eligible, 

property owners would need to have purchased a property after the 2010/11 

earthquake sequence and before the date that this package is announced.   

 

60. I propose that homeowners with a signed offer on a property on the date that this 

package is announced can choose to opt into the package. This offer could not be 

contingent on due diligence or a building assessment. This avoids extending coverage 

to individuals who may still order a building assessment and may choose not to 

purchase the property should missed damage be identified.  
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Coverage 

61. This package will cover damage to the building and would exclude any claims for 

damage to land or contents.   

 

62. I recommend that the package cover the over-cap cost to repair either earthquake 

damage missed from EQC assessments or the cost to correct non-compliant EQC 

repairs. 

  

62.1. Coverage for the cost to repair missed damage recognises that the eligible 

property owners have already committed to the purchase of the property.   

 

62.2. Coverage for the cost to reinstate failed or non-compliant repairs recognises 

the statutory obligations that apply to the building work that the EQC has 

already elected to provide.  

 

 

63. Notwithstanding this, some property owners could theoretically receive a windfall 

should they sell the house while opting not to repair the damage. Detailed design work 

is underway. To ensure the EQC does not overcompensate owners, officials have 

indicated that they intend to provide me advice on terms and conditions that may 

include:  

 

63.1. financial caps or partial limitations on the Crown’s contribution to reflect the 

homeowner’s responsibility to inspect the property pre-purchase; 

 

63.2. a cap payment at either the current cost to either replace or reinstate the 

property or the rateable value to avoid the cost of non-economic repairs; or 

 

63.3. limitations on payment where the owner is unable to display a credible intent 

to complete the relevant repairs; or 

 

63.4. The option to make payment on receiving receipts for building work 

completed. 

Exclusions  

64. Some property owners, such as those in apartments managed by a body corporate, 

may continue to have access to private insurance.  I propose that the EQC discount 

claims to take into account any recourse to private insurance or alternative forms of 

compensation. 
 

65. I propose that the EQC also discount claims on properties that have sold at a 

significant discount to the assessed market value of similar properties without 

earthquake damage.  Given the variety of circumstances, the EQC will assess the 

facts of the claim in determining its final settlement offer.    
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66. Situations may arise where the EQC has cash settled a property, the property has not 

been repaired, and the property is subsequently sold.  As this damage was known to 

the vendor selling the property, it should have been disclosed at the time the property 

was sold.  I propose any damage the EQC has already paid out be excluded from this 

package.  

 

67. A number of property owners in Canterbury will also have been impacted by the 

recent Supreme Court ruling on Xu and Diamantina v IAG.  This Court’s decision 

clarified that: 
 

67.1. the assignment of private insurance claims to the new owner of the property 

requires the agreement of the insurer; and 
 

67.2. on the basis of the specific wording of the policy in that case, the Court 

confirmed that the new owners were only entitled to an indemnity payment to 

cover the previous owners loss on sale, which was less than the cost to repair 

the property.   

 

68. While this group are also commonly referred to as ‘on-sold’ properties, their 

circumstances arise as a result of the design of private insurance contracts.   
 

69. While these owners face a similar loss, I recommend that any claim that was over cap 

at the time of sale be excluded on the basis that the EQC has fully discharged its duty 

by correctly assessing the claim and by passing the claim onto a private insurer.  I do 

not think that the Government can provide coverage for these owners, without being 

drawn into other contractual disputes arising from private insurance contracts.    

Cabinet delegations  

70. Officials have informed me that they will require four to five weeks from a Cabinet 

decision to finalise legal documents, implementation instruments, criteria and any 

details required to prepare for the government support package.  I am seeking a 

Cabinet delegation to allow me to agree any other technical terms, conditions, criteria, 

or exclusions necessary, such as those that may apply under schedule three of the 

Act, to give effect to this policy.   

 

71. I propose that this delegation be a joint delegation to me and the Minister for Greater 

Christchurch Regeneration, Hon Dr Megan Woods.  

Impact on the Canterbury Housing market  

72. An announcement that the EQC may have missed damage in Christchurch may 

discourage property sales or encourage an adjustment in price on certain properties 

considered to be high risk.  This is a necessary side effect associated with buyers 

making informed decisions.  

 

73. The size of any pricing shift cannot be estimated, but officials anticipate that it is likely 

to be relatively small.  While some on-sold property owners in Canterbury may have 
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put undue faith in the EQC assessments up to a point in time, the risks of failed 

repairs and/or missed damage have been widely publicised in recent months as a 

result of the on-sold problem.   

 

74. Therefore, the risks of missed damage and/or failed EQC repairs may be already 

factored into house sale prices. There is a significant chance that buyers are already 

conducting due diligence utilising a range of different reports and/or sources of 

information.  

Operational improvements  

75. This package will be administered by the EQC, but will be separated from their day-to-

day insurance activities (e.g. will be funded by a separate appropriation).  Officials 

have indicated that they will;  

 

75.1. ensure that EQC’s existing processes and documentation make the  

responsibility for insurance claims clear; and  

 

75.2. complete a public education campaign to reach out to key industry bodies and 

affected residents with the objective to clarify the purpose, scope, and 

limitations of EQC assessments.  

Ministerial Direction 

76. 

 

Consultation 

77. This paper was prepared by the Treasury.  
 
78. The Earthquake Commission was consulted on this paper.  
 

79. The Ministry of Business, Innovation and Employment and Ministry of Housing and 
Urban Development provided input into sections covering the housing market. 

 

80. 

8cqzdoj2q6 2019-09-23 14:21:15

[36]

[36][36]



 

Page 15 of 20 
 

Financial Implications 

81. This paper seeks agreement to the appropriation of $300 million. At this point in time 
there is a high level of uncertainty around the overall cost to the Government from this 
package, therefore I seek Cabinet’s agreement to fund the appropriation outside of 
Budget allowances. As a consequence, there will be a direct impact that flows through 
to the operating balance and net core Crown debt.  
 

82. The announcement of the package will trigger a liability to the Crown and an expense 
will be recognised in the 2019/20 fiscal year.  With limitations around information 
available on the number of likely claims and the cost of repairs it is difficult to quantify 
the impact on the operating balance in the 2019/20 fiscal year, at this time. The 
amount of the expense will be adjusted over time as more information becomes 
available on the number of claims and cost of repairs and therefore, if necessary, the 
amount of the appropriation may need to be adjusted accordingly in future years. 

Legislative Implications 

83. This paper has no legislative implications.  

Impact Analysis 

84. A regulatory impact assessment is not required for this Cabinet paper as it does not 
contain regulatory proposals. 

Human Rights 

85. The proposals in this paper are not expected to be inconsistent with the New Zealand 
Bill of Rights Act 1990 and the Human Rights Act 1993.  

Gender Implications 

86. The recommendations in this paper will, as part of their purpose, support the rights of 
all New Zealanders and aim to address the social issues arising from missed damage 
or failed repairs in on-sold over-cap EQC assessed properties.   

Disability Perspective 

87. The recommendations in this paper will, as part of their purpose, support the rights of 
all New Zealanders and aim to address the social issues arising from missed damage 
or failed repairs in on-sold over-cap EQC assessed properties.   
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Publicity 

88. The August 26 2019 date for the Gibling test case has been published.  An 
announcement that the test case has settled will prompt questions as to what the 
Government’s policy is.     

89. This package will be announced around the time that the EQC settles the Gibling test 
case.  I propose to announce:  

89.1. Coverage under this package;  

89.2. The eligibility of on-sold owners to lodge a claim for a limited 12 month period 
of time;  

89.3. Clarification of the Government’s policy for missed damage and/or failed 
earthquake repairs;  

Proactive Release 

90. I propose to release this paper with redactions to the sections of this paper that refer 
to the EQC’s liability, legal advice provided under professional legal privilege, or the 
EQC’s commercial or contractual relationships.  

Recommendations 

I recommend that the Cabinet: 

1. note that on 8 August 2018, the Cabinet Economic Development Committee agreed 
to seek a test case to resolve the EQC’s liability in respect to losses arising from 
missed damage or failed repairs within on-sold properties (DEV-18-MIN-0150); 

2. note that,  

3. note that,

4. note that officials consider a time-limited government package to be an effective 
option to resolve the social issues that on-sold owners face, as it allows for a timely 
resolution of claims and it also allows the Crown to re-establish the responsibility of 
property owners to lodge insurance claims reducing the strength of future claims 
against the EQC;  

A time-limited Government support package  

5. agree that the objectives of this package be to: 

5.1. provide remedies to support a fair, timely, and enduring resolution of the social 

issues arising from uncompensated damage to on-sold properties from 
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inadequate EQC commissioned repairs or damage missed from the EQC 

assessments;  

 

5.2. notify Canterbury residents of the intended purpose of and limitation upon 

EQC building assessments to highlight the need for independent advice and 

pre-purchase due diligence; 

 

5.3. reduce the risk and potential cost of litigation for both the EQC and affected 

Canterbury residents; 

 

5.4. reassert that the Government’s policy under the Act is that the home owner 

(ie. the claimant), not the EQC, is (or was) ultimately responsible for lodging a 

claim and for any omissions from that claim;  

Clarifying the obligations of property owners under the Act 

6. note that the EQC’s assessments are provided for the primary purpose of assessing 
insurance claims, while these may involve a partial damage assessments they are not 
considered to be a comprehensive assessment of the building or its structural 
soundness;  

7. agree that eligible Canterbury home owners be provided 12 months from the 
announcement date of this package to assess their property and lodge a claim for 
earthquake damage that was missed from the EQC assessment and/or inadequate 
EQC-commissioned building repairs; 

8. agree that eligible claims will be for over-cap damage relating to damage missed from 
an EQC assessment and/or failed EQC building work on the building only, and that 
damage to the land and/or contents be excluded from this package;  

9. agree that participation be voluntary, but that acceptance of a full and final offer made 
under this package will require that the claimant waive their rights to take further 
proceedings against the EQC; 

10. agree that the Crown contribution be made as an ex-gratia payment; 

11. note that the EQC may assist homeowners by notifying them of damage where this is 
readily apparent, but ownership of the claim and responsibility for any further 
omissions from that claim will remain with the owner of the property;   

Eligibility  

12. agree that eligible property owners must have purchased an EQC-assessed 
Canterbury property that was assessed to be under-cap at the time the property sold; 

13. agree that, to be eligible, the EQC assessed property must: 

13.1. have been purchased after 4 September 2010 (the first 7.1 magnitude 
Canterbury Earthquake); and  
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13.2. have settled, or be subject to a signed purchase offer that does not include a 
building inspection clause, on the date that this package is announced; 

14. note that missed damage and/or under cap repairs that do not exceed the EQC 
insurance cap can be met within the EQC’s existing powers and processes; 

15. agree that the package only cover the over-cap cost to correct missed earthquake 
damage and/or inadequate repairs that are over the $100,000 (plus GST) EQC 
insurance cap; 

Coverage   

16. agree that any payment cover either the over-cap cost to repair earthquake damage 
missed from EQC assessments or the cost to correct non-compliant EQC repairs; 

17. note that payment for repairs will be subject to terms and conditions that may, for 
example, cap payment at the current cost to replace or reinstate the building or may 
include requirements to ensure that covered building repairs are completed;  

Exclusions 

18. agree that the EQC be able to discount or exclude a claim on any property to the 
extent that that property is covered by a private insurance policy or any other relevant 
compensatory regime;  

19. agree that the EQC be able to discount or exclude any claim that has settled at a 
significant discount to the assessed market value of a comparable property without 
unrepaired earthquake damage on account of its condition (e.g. properties with 
unrepaired earthquake damage sold on an “as is where is” basis);  

20. agree that any damage that the EQC has already paid out on, but which was 
unrepaired by the previous owner, be excluded from this package; 

Future issues with the durability of repairs  

21. note that 

Public awareness  

22. agree that the EQC work with Treasury, Crown Law, and MBIE to consider options to 
raise awareness of the limitations on EQC assessments;  

Delegated Authority  

23. authorise that the Minister Responsible for the Earthquake Commission and the 
Minister for Greater Christchurch Regeneration (the Hon Megan Woods) may 
establish any other technical terms, conditions, criteria, or exclusions necessary to 
give effect to this package;   

8cqzdoj2q6 2019-09-23 14:21:15

[38]



 

Page 19 of 20 
 

Financial recommendations  

24. agree to establish the following new multi-year appropriation, for the period 12 August  

2019 to 30 June 2022;   

Vote Appropriation 
Minister 

Title Type Scope 

Finance Minister 
Responsible for 
the Earthquake 
Commission 

Earthquake 
Commission - On-
sold Christchurch 
Properties 

Non-
Departmental 
Other Expense 

This appropriation 
is limited to 
expenses 
incurred in 
providing a timely, 
fair and enduring 
resolution of on-
sold over-cap 
claims resulting 
from the 
Canterbury 
earthquake 
sequence 

 

25. approve the following changes to appropriations to give effect to the policy decisions in 
recommendations 7-10 above, with an impact on the operating balance and net core 
Crown debt as set out in recommendations 26 – 30 below; 

 

  $m – increase/(decrease) 

Vote Finance 

Minister responsible for the 
Earthquake Commission 

2019/20 to 2021/22 2022/23 2023/24 & 
Outyears 

Non-Departmental Other 
Expense: 
Earthquake Commission - On-
sold Christchurch Properties 

(funded by revenue Crown) 

 
300.000 

 

  

 

26. note that the policy decisions in recommendation 7-10 will result in a liability to the 
Government on announcement; 

 

27. note at this point in time the final amount of the liability to the Government under this 
policy is unclear; 

 

28. note once this liability and corresponding expense can be reliably measured it will be 
reflected in the Financial Statements of the Government; 

 

29. note the provision and corresponding expense will be initially recognised during the 
2019/20 fiscal year and therefore will impact on OBEGAL in that year; 
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30. note that the provision will be adjusted over time as more information becomes 
available on the number of claims and cost of repairs and that therefore, if necessary, 
the amount of the appropriation may need to be adjusted accordingly in future years; 

 

31. agree that the proposed change to appropriations for 2019/20 above be included in 
the 2019/20 Supplementary Estimates and that, in the interim, the increase be met 
from Imprest Supply; 

 

32. agree that the expenses incurred under recommendation 25 above be managed 
outside of Budget allowances;  

 

Ministerial Direction 

33. agree that the Minister Responsible for the EQC direct the EQC, under section 112 of 
the Crown Entities Act, to confer on it a new function to allow it to administer the 
operational aspects of this policy.    

 

 

Authorised for lodgement 

Hon Grant Robertson 

Minister Responsible for the Earthquake Commission 
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