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Tēnā koē,
Plēāsē find āttāchēd my submission to thē rēform of thē OIA 2005, on bēhālf of thē Kāwākāwā
1D2 Ahu Whēnuā Trust.
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thāt opportunity āvāilāblē.
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thērē ārē āny rēstrictions on thē Trust māking our submission āvāilāblē to othērs, or publicising
our viēws.
I look forwārd to your rēpsonsē.
Nāku iti noā
Kim

Kim Workmān KNZM QSO
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20 May 2019  


Kawakawa 1D2 Ahu Whenua Trust  
c/- Kim Workman, KNZM, QSO 
28 Drake St,  
Waikawa Beach,  
RD 31,  
Levin 5573 


 


Overseas Investment Act Reform  
The Treasury  
PO Box 3724  
Wellington 6140 
 


Tēnā koe,  


 


Kawakawa 1D2 Trust – Submission on the Overseas Investment Act Reform 


This submission to the above reform, is made on behalf of the Kawakawa 1D2 Ahu 


Whenua Trust, (the Trust) of which I am a trustee.  It arises from our contact with 


the Walking Access Commission from September 2018, to the 3rd May 2019.  The 


land administered by the Trust, (usually known as Ngawi Station), adjoins 


Kawakawa Station, which until recently was owned by Kawakawa Station Limited 


(KSL), an ‘overseas person’, which held a leasehold interest in Ngawi Station and 


freehold interest in Kawakawa Station. 


I would welcome the opportunity to appear before the Review Team to discuss this 


submission.   


About the Submitter on behalf of the Trust 


Sir Kim Workman has been engaged in consultation processes of this kind since 


1976, forty two years ago.  Between 1976 and 1983 he was a senior investigator in 


the Ombudsman’s office, at a time when the (then) limited powers of the Waitangi 


Tribunal meant he was involved in dealing with complaints against the Crown in 


relation to the administration of Maori land.  Between 1983 and 1986, as a senior 


manager in the State Services Commission, he was involved in the development and 
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implementation of the Government’s bicultural policies, and its ‘Responsiveness to 


Maori’ strategies.  Between 1995 and 2000 he worked as a consultant to the public 


sector, assisting Crown agencies develop Maori responsiveness strategies.  Relevant 


to this matter, his clients included the Ministry of Agriculture and Fisheries, and the 


Historic Places Trust.   


Terms of Reference 


The Trust has a specific interest in the following areas:   


Māori cultural values and the Act 


The Consultation document, at pages 88 -90, identifies what is considers to be the 


critical issues for consideration.   


 


First, it sets out in three sentences, Māori values in relation to land, kaitiakitanga, 


and the obligations that arise from the whakapapa of mana whenua.  It asks 


whether investment screening considers Māori values sufficiently.  In our view it 


does not. 


 


Second, it identifies two pieces of legislation the Resource Management Act and the 


Te Ture Whenua Māori Act 1993 - as the principal legislation for considering the 


relationships of Māori and their culture with ancestral lands, water, sites, wāhi tapu 


and other taonga.  It doesn’t mention the Crown’s obligation under Article Two of 


the Treaty of Waitangi to provide ‘active protection’ of our taonga.   


 


The Overseas Investment Act (OI Act) allows Māori cultural values to be 


considered as part of the historic heritage factor in the benefit to New Zealand test.  


 


Decision makers may consider whether applications include adequate mechanisms 


for protecting or enhancing historic heritage, which includes sites of significance to 


Māori (such as wāhi tapu).  (Our underlining) 
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The OIO may recommend that overseas persons consult iwi on applications that 


appear to involve sites of particular significance to Māori.  (Our underlining) 


 


Between July 2013 and June 2018, six applications referred to wāhi tapu.  In the past 


decade a handful of applications have involved leases of Māori freehold land. 


 


The Consultation document states that concerns in this area ‘appear’ to focus on 


whether the Act sufficiently recognises relationships with land, for example 


whether it adequately manages: 


 


(a) the ability to access, and undertake customary activity on , sensitive land;  


 


(b) the impact of an overseas person's proposed activities on neighbouring 


culturally important sites.   


 


The Consultation document further states that the extent of these concerns is 


unclear, and suggests that these issues are matters are already addressed by the 


Resource Management Act, which regulates land use and management, (rather 


than these matters being a ownership and control issue (core to the Overseas 


Investment Act)). 


 


The Consultation document also questions whether Overseas Investment Act, with 


its focus on investment in specific asset types, could comprehensively address 


concerns relating to Māori cultural values.  It is suggested that the following would 


likely occur: 


 duplication of government-wide decision-making processes and resource 


requirements;  


 conflicting decisions being made under the Act and the Resource 


Management Act; 


 an increase in investor uncertainty. 
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However, the Trust notes that the Assessment against Reform proposals in Table 19 


does not in fact describe how or why duplication will occur, or how or why 


conflicting decisions will be made.  There is no reference at all in Table 19 to the 


Resource Management Act or the Te Ture Whenua Act, and their relationship to, or 


interaction with, the Overseas Investment Act.  The ability of the Resource 


Management/Te Ture Whenua Maori Act to comprehensively deal with Māori 


cultural values in the overseas investment setting is not demonstrated by any 


evidence.  Nor is it discussed or raised in the options in Table 19. We question 


therefore whether the negative outcomes identified are credible.  


The Consultation document seeks feedback on whether the OI Act should deal with 


Māori cultural values as they relate to the physical and historical features of 


sensitive land, and identifies three options for reform, if the Act's broader consent 


framework retained the "benefit to New Zealand test" in some form. 


The definition of "historic heritage" in section 6(1) of the Act includes "sites of 


significance to Māori, including wāhi tapu".  This definition links to the benefit to 


New Zealand factor in section 17(1)(d): 


Whether there are or will be adequate mechanisms in place for protecting or 


enhancing historic heritage within the relevant land, for example, any one or more 


of the following: 


(i) conditions for conservation (including maintenance and restoration) and access; 


(ii) agreement to support the entry on the New Zealand Heritage List/Rārangi 


Korero of any historic place, historic area, wāhi tapu, or wāhu tapu area under the 


Heritage New Zealand Pouhere Tāonga Act 2014; 


(iii) agreement to execute a heritage covenant; 


(iv) compliance with existing covenants.  


In relation to the Options identified:    


Option 1.    
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The Trust considers that Option 1 (enabling consideration of whether existing 


arrangements will continue) does not sufficiently or positively address the Crown’s 


obligation under Article Two of the Treaty of Waitangi to provide ‘active protection’ 


of our taonga. The Trust also notes the Treasury's comment that not many 


applications are expected to be affected under this Option.  


Option 2 


The Option 2 Assessment in Table 19 suggests the "benefit to New Zealand" test is 


likely broad enough already to enable an overseas person's plans for wāhi tūpuna or 


Maori Reservations on sensitive land to be taken into account.  Presumably this is 


under the section 17(1)(d) benefit factor, as it is currently drafted, or the 


"consequential benefits" factor in regulation 28(a) of the Overseas Investment 


Regulations 2005, but the Option 2 Assessment in Table 19 does not make this clear.   


In the Trust's view, Option 2 is unduly narrow (essentially, window-dressing): 


 it is limited to the "benefit to New Zealand" consent pathway; 


 in relation to wāhi tūpuna, it is limited to wāhi tūpuna that is entered on the 


New Zealand Heritage List/Rārangi Kōrero.  A search of the List shows only 


8 wāhi tūpuna sites are on the List. 


 it is not clear how and to what extent there might be increased benefits to 


New Zealand by an overseas person promoting and enhancing a Maori 


Reservation.  The Te Ture Whenua Māori Act does not allow sale of Maori 


Reservation land, and the trustees of a Maori Reservation can only grant 


leases for up to 14 years, including renewal terms.  The Trust thinks that any 


such leasing arrangements to an overseas person (which would enable the 


overseas person to directly provide benefits by, for example, improving the 


land), would be rare, if non-existent.  The Trust notes that no data has been 


provided by the Treasury about existing consents concerning the acquisition 


by overseas persons of leasehold interests in Maori Reservation land.  


 Presumably any benefits to wāhi tūpuna/Maori Reservations would have to 


be under the "consequential benefits" factor (e.g. sponsorship of community 


projects), but the Trust thinks that any circumstances where this factor would 
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apply be rare, if non-existent (noting that no data about existing investments 


where the factor might apply has been provided by the Treasury). Even if the 


"consequential benefits" factor applied, the 2007 Directive Letter directs the 


OIO that that factor, to the extent that it relates to the sponsorship of 


community projects and donations, is generally of low relative importance.  


This directive states that "the Government does not seek donations or 


sponsorship from overseas persons investing in sensitive land". 


 


Option 3 


Consistent with addressing the Crown’s obligation under Article Two of the Treaty 


of Waitangi to provide ‘active protection’ of our taonga, the Trust considers that OI 


Act decision-makers should take into account sites of ancestral, historical, spiritual 


or emotional significance to Māori when considering all applications (not limited to 


applications under the "benefit to New Zealand" pathway).   


It is not clear from Option 3 whether the consideration of Māori cultural values as it 


relates to the physical and historical characteristics of the sensitive land refers only 


to amending the section 17(2)(d) factor – relating to "historic heritage", or is broader, 


including encompassing the walking access factor in section 17(2)(e).  The Trust 


considers that the consideration of Māori cultural values should be of broad overall 


application to the investment. 


The Trust does not consider that taking Māori cultural values into account is likely 


to be difficult for the OIO or for overseas persons to put into practice effectively, 


contrary to the Treasury's views in the commentary in Table 19.  The Trust does not 


disagree that cultural values are multidimensional (having many aspects or facets), 


but that is no reason to suggest that that their consideration should be dismissed or 


put into the "too hard basket".  Cultural values may well change over time, but that 


process is not likely to occur with any degree of rapidity that would make a decision 


unsafe.  The Trust also considers that the statement that difficulties will arise 


because cultural values will vary across iwi and hapu, to be significantly overstated.   
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Not only are the administrative difficulties overstated, the Trust does not consider 


that the requirement to consult with mana whenua is likely to reduce investment 


attractiveness, incur additional compliance costs, or make the assessment process 


longer, less predictable or transparent. As shown in the Case Study, the investor 


was more than willing to comply, once he was provided with information about 


tikanga Māori (Māori customary values and practices) and Māori relationships with 


land and waterways, in the area.  The Trust understands that many other overseas 


investors have had similar experiences, once they have been provided with that 


information, and as a result have built productive and enduring relationships with 


mana whenua.  The Trust considers that knowledge of tikanga Māori and Māori 


relationships with land and waterways is essential to enable overseas investors to be 


culturally aware, is vital to their on-going management of, and relationship to, the 


land, and is part and parcel of being a privilege to invest in New Zealand, as the OI 


Act acknowledges in its purpose section (section 3). 


The Trust submits that its recommendations set out below manage the risk of 


overseas investment to New Zealander's wellbeing, support overseas investment in 


productive assets and deliver predictable, transparent and timely outcomes.  As 


shown in the Case Study, ignoring Māori customary values and Māori relationships 


with land and waterways, is likely to have serious and far-reaching consequences 


for the economic and social wellbeing of the wider community.   


Our Approach 


The Trust has prepared a Case Study, which sets out our recent experience of the 


Overseas Investment Office and the Walkways Access Commission in the context 


of a condition of consent relating to walking access, that consent being granted 


under the OI Act.  We refer to the relevant paragraphs of the case study in 


discussing key issues, and where appropriate, make a recommendation relating 


either to changes in legislation, or organisational practice.   


The Trust has also made a submission to the Review of the Walkways Access Act.  


The two submissions may overlap, due to the interrelationship of the provisions 
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in that Act relating to public access and those under the Walking Access Act in 


relation to the Commission’s powers. 


Issues for Submission     


Consultation with an ‘Overseas Person’ on Cultural Issues (Refer Paragraph 4) 


KSL is an ‘overseas person’.  In this case, it became clear to the Trust that once the 


owner, Mr Eric Wong, was provided with  information about tikanga Māori (Māori 


customary values and practices) and Māori relationships with land and waterways, 


in the area, he was more than willing to comply.  He could not be expected to know 


or understand tikanga Māori customary values and practices, and while he had a 


positive working relationship with the Trust, he did not initially raise any of these 


tikanga Māori issues with the Trust.   


Mr Wong should have been adequately advised from the outset, as to the 


significance of tikanga Māori, so that he could function as a culturally aware person 


within New Zealand.  He was not - and the question then arises as to whose 


responsibility it is.  In our view, both the Overseas Investment Office and the 


Commission have a responsibility to provide ‘active protection’ under Article Two 


of the Treaty of Waitangi, and to adequately inform overseas investors of customary 


values practices within the affected area, or at the very least, connect them with 


local tangata whenua or cultural advisers who can provide that level of advice. 


The Obligation of the Seller  


We note with concern that between 2013 and 2018, only six applications referred to 


wāhi tapu, and that possibly there may have been wāhi tapu which were ‘bundled 


up’ in sites of archaeological significance.  That tells us two things.  First, that the 


OIO is not taking reasonable steps to determine whether there is wāhi tapu or 


culturally significant sites on the ‘sensitive land’.  Second, that either sellers are not 


aware of wāhi tapu sites on the land, or have chosen not to disclose that 


information.   


Both of these issues could be quickly resolved, if the OIO carried out its 


responsibilities under Article Two of the Treaty of Waitangi, and developed an 







 


9 
 


administrative process in which local mana whenua were consulted as a matter of 


course, about the existence of wāhi tapu sites and sites of cultural significance. 


It is not sufficient  to refer overseas persons to the Archaeological Association and 


expect it to provide advice that lies properly within the preserve of mana whenua. 


Cultural Competency within the OIO and the Walkways Access Commission   


This in turn raises the issue of the cultural competency of both the OIO and the 


Commission, and whether they are capable of providing that advice, and/or 


effectively networking with local tangata whenua to ensure that overseas people are 


properly advised.  If they do not have sufficient capacity and capability to provide 


that advice, then they have not adequately discharged their responsibility. 


Recommendation  


1. That the legislation be amended to make specific reference to the: 


a) Duty of the Commission to discharge its responsibilities under the 


Treaty of Waitangi, and to ensure that tikanga Māori and Māori 


relationships with land and waterways are observed. 


b) Obligation of the OIO and the Commission to properly advise 


overseas persons of tikanga Māori within the affected area.   


2. That the OIO’s organisational structure provides for the appointment of 


personnel who are culturally competent and able to lead that work within 


the organisation.   
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3.  


Consultation with Tangata Whenua (Paragraphs 9 to 11, 32 to 41) 


The Case Study shows that the walkway route proposed by the Commission was 


archaeologically, culturally and ecologically significant.   The Commission appears 


to have considered the stakeholders it should consult were limited to hunting and 


tramping organisations.   It made no enquiries of tangata whenua, nor did it consult 


with the Trust about its proposed access along the Otakaha Stream, even though the 


overseas person had a leasehold interest in our land.  Two and a half years after it 


had started negotiations with Kawakawa Station, the Trust made the Commission 


aware of its concerns. 


At that point, the Chief Executive of the Commission accepted that he had not 


consulted the Trust, but denied that he had any further responsibility, on the basis 


that the walkway was not on land owned by the Trust.  The Commission made its 


position clear in early February, in the subsequent legal processes, by contending 


that there was no tenable basis for the Trust’s contention of a duty to consult arising 


either under the Walking Access Act, or clause 6 of the OIO consent. 


The Chief Executive  took the view that tikanga applies only to land owned and 


occupied by Māori, rather than a system of principles and practices which embrace 


culture, custom, ethic, etiquette, fashion, formality, lore, manner, meaning, 


mechanism, method, protocol, and style – in other words,  "the Māori way of doing 


things”.  Tikanga is not confined to a piece of land – it embraces the whole area in 


which Māori exercise ‘mana whenua’. 


In a literal sense, mana whenua refers to the mana or power that comes from the 


land. It also refers to importance, beliefs, and belonging.  Traditionally, mana 


whenua refers to Māori territorial rights, power associated with possession and 


occupation of tribal land. Tribal history and legends are based in the lands they have 


occupied over generations and the land provides the sustenance for the people and 


to provide hospitality for guests.  The descendants of Hemi Te Miha exercise ‘mana 


whenua’ on that basis, and in terms of their whakapapa to the area.  
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Between 1995 and 2000 the writer worked as a consultant to the public sector, 


assisting Crown agencies develop Māori responsiveness strategies.  Crown agencies 


responses typically range from enthusiasm and commitment, to passive compliance, 


and at the other end of the continuum, resistance and obstruction.  The Commission 


functions at the latter end of the spectrum. 


Recommendation 


That the legislation be amended to make specific reference to the duty of the OIO to 


require the Walkways Access Commission to consult with tangata whenua, in the 


development of proposals for public access walkways as a result of Overseas 


Investment consent conditions 


 Commission’s Treatment of Overseas Persons (Paragraphs 5 to 8, 28 to 31) 


The Case Study sets out the adverse consequences for Mr Eric Wong and his family, 


the Station managers, and his business, following the Commission’s decision to 


participate in media publicity about the issue, at a time when the dispute resolution 


process was ongoing.     


The Walkways Access Commission is a Crown Entity and its decision to litigate its 


case in the public arena is not the way we would expect Crown entities to behave.  In 


an email on 5 November 2018, Mr Cullinane responded to our concern, saying that:  


“The Commission did not initiate contact with media about this issue. Indeed, 


we are highly averse to any sort of publicity around ongoing negotiations for 


obvious reasons.” 


If it was highly averse to publicity during ongoing negotiations, then it would have 


declined to comment.  It did not; it took an active part in two significant media 


events, without discussing that with the owners or other affected stakeholders.  


Indeed, our impression was that WAC may have initiated the publicity.  It was 


intended to “name and shame” the owner, and resulted in adverse consequences for 


the family, the Station, the Trust and community relationships.   


The CEO later set out in detail the process WAC undertook in relation to a request 


from Andrea Vance. 
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8 June 2018: Andrea Vance read minutes of the NZWAC Board meeting held 


22 February 2018 published online mid-April 2018 on the Commission’s 


website, and contacted the Commission’s Communications Manager 


requesting the Board paper on the Kawakawa Station dispute that was 


covered in the minutes.  


11 June 2018: The Board paper was released, three days later, unredacted, to 


Andrea Vance, under the Official Information Act 1982.  It usually takes 20 


days for the Commission to respond to an OIA request.   


11 June 2018: Andrea Vance requested an interview with the Chief Executive, 


Eric Pyle.  


18 June 2018: The Commission’s Communications Manager informed Andrea 


Vance that owing to the current state of the dispute, the Chief Executive is 


unable to do an interview, but is willing to answer written questions. Andrea 


Vance provided seven written questions.  


19 June 2018: The Commission’s Communications Manager provided the 


Chief Executive’s response to Ms. Vance’s written questions.  


21 June 2018: Andrea Vance published her Kawakawa Station story on 


Stuff.co.nz  


22 June 2018: The Chief Executive elected to respond to follow up questions 


from Radio New Zealand and Newstalk ZB by agreeing to recorded 


interviews. 


WAC’s ‘aversion’ to publicity is not borne out by the described train of events.   


 


First, the Board paper on the Kawakawa Station dispute, was released unredacted, 


three days after the journalist requested the information.   There is no evidence that 


WAC considered whether the information, if released, would prejudice the 


mediation, the process of law, or would be likely unreasonably to prejudice the 
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commercial position of the person who supplied or who is the subject of the 


information under Section 9 (2)(b) of the Official Information Act - which it did.   


Second, the then CEO, while allegedly insisting that due to the current state of the 


dispute, he was unable to do an interview, then agreed to answer seven written 


questions from the journalist, who published her article in Stuff on 21st June 2018.  


He then changed his mind, and agreed to be interviewed the next day by Radio NZ 


and NewstalkZB.  It is disingenuous to claim that WAC was ‘highly averse to any 


sort of publicity’. 


The process seems to have all the characteristics of a myopic military operation, 


where the land owner is the target, and little concern is paid to the collateral 


consequences on the wider community.   


In a more recent public statement, the Chief Executive is reported as saying;  


“We need to build and maintain positive working relationships with overseas 


investors in order to provide better access to the outdoors for everyone”.1    


The legislation should require the OIO to monitor the conduct of the Walkways 


Access Commission, and other government organisations in their relationship with 


overseas investors, to ensure that the investors are protected from racist and 


unsavoury treatment. 


On this occasion, the Commission’s actions also adversely affected KSL’s economic 


performance, as it experienced a significant downturn in its walking business, and 


the loss of competent managers, which also affected farm management.   


Recommendation 


That new OIO legislation include standards and guidelines which would establish 


standards and behavioural expectations for the OIO, the Walkways Access 


Commission, and government agencies relating to its relationship with overseas 


investors. 


Other matters 
                                                             
1 Walkways Access Commission’s behaviour called Inflammatory” Wairarapa Times Age, 17th April, p.2. 
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In the course of the legal proceedings discussed in the case study below, two legal 


issues arose.  These were, whether the Commission’s role in relation to public 


walking access under OI Act conditions of consent gave it a legal right to caveat the 


title to the relevant land.  The second is whether in acting in its role under OI Act 


conditions of consent, the Commission was exercising a statutory power under the 


Walking Access Act.  The Commission said it was not, and therefore argued that the 


Court had no role in supervising the lawfulness of its processes and its decisions.   


This second issue arose because, while a significant part of the Commission’s 


activities relate to walking access on land owned by overseas persons (and subject to 


relevant OIO conditions of consent) this is not expressly referred to in the 


Commission’s functions specified in section 10 of the Walking Access Act.  


Recommendations 


1. Expressly provide that the Commission’s functions include advising the 


Overseas Investment Office on walking access considerations relating to 


section 17(2)(e) of the OI Act and the implementation of any walking access 


provided for under conditions of consent under that Act. 


2. Expressly provide that the Commission’s role under the functions specified in 


the preceding paragraph do not give rise to an interest in land sufficient to 


maintain a caveat. 


 


There needs to be changes to the legislation which require the OIO and/or the 


Commission to consult with tangata whenua at the outset, to determine whether 


they wish to allow public access to wāhi tapu and cultural sites, and if so, what 


guidelines and/or restrictions should be placed on public behaviour in permitting 


access.  That consultation would also provide the opportunity for tangata whenua to 


put its case for conditions which provide for Maori to be given priority access, or 


exclusive access for cultural reasons.  For example, tangata whenua may request for 


a public walkway to be closed to the general public on the anniversary of an 







 


15 
 


historical event, e.g. a battle, so that Māori can commemorate that occasion in a 


culturally appropriate way. 


Recommendation 


That changes to legislation, require the OIO and the Commission to consult with 


tangata whenua, in relation to: 


(a) Public access to wāhi tapu and sites of cultural significance;  


(b) Guidelines and restrictions on public behaviour if access is permitted;  


(c) Conditions which provide prior or exclusive access by tangata whenua to 


wāhi tapu or sites of cultural significance.   
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Case Study 


Background Information 


1. Kawakawa Station Limited (KSL) is a New Zealand registered company, 


owned and controlled by investors from overseas.  For the purposes of the 


OI Act, KSL is an overseas person. 


2. On 4 November 2014, KSL entered into a sale and purchase agreement to 


purchase the land, known as Kawakawa Station at Cape Palliser, Wairarapa.  


Because it is an overseas person, KSL applied to the OIO for consent to acquire the 


freehold interest in Kawakawa Station and the leasehold interest in the adjoining 


land, Ngawi Station, which is Māori freehold land, owned by the trustees of 


Kawakawa 1D2 Ahu Whenua Trust (the Trust). 


3. On 2 June 2015, the relevant Ministers granted consent under the OI Act 


permitting Kawakawa Station to invest in “sensitive land” (the OI consent), 


namely to acquire a freehold interest in 1379 ha of land at Kawakawa Station 


and a leasehold interest in approximately 785 ha of land at Ngawi Station, 


subject to specified conditions of consent.  


Conditions of Consent 


4. Conditions 6 and 8 stipulate as follows: 


WAC Consultation 


a. The Applicant must consult with the New Zealand Walking Access 


Commission (“WAC”) to determine what the Applicant can 


reasonably do (having regard to the proposed use of the relevant 


land) to provide, protect or improve public walking access over the 


relevant land or part of that land (such as the registration of new 


instruments) (“Walking Access”). The Applicant must: 


b. Write to the Operations Manager at WAC… copying in the Overseas 


Investment Office, within 15 working days from the date of 


settlement advising that the Applicant wishes to consult about 


Walking Access … 
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c. Implement any Walking Access recommended by WAC (“WAC 


Recommendation”) within two years from WAC making the WAC 


Recommendation, or such other timeframe as mutually agreed 


between the Applicant and WAC. The cost of any Walking Access 


shall be borne by the Applicant up to a maximum of $10,000, 


excluding GST. 


Dispute Resolution 


d. Should a dispute or difference arise between the Applicant and 


DOC [the Department of Conservation], the Applicant and WAC or 


the Applicant and NZAA [New Zealand Archaeological 


Association] in relation to conditions 5, 6 or 7 (“Dispute”), then the 


Applicant must: 


e. Endeavour to resolve the Dispute by mediation; 


f. If the Dispute is not resolved through mediation within 60 working 


days from the Dispute arising, endeavour to have:  


i. the Dispute referred to and finally resolved in arbitration in 


Wellington, New Zealand; 


ii. the tribunal consist of a sole arbitrator appointed by agreement 


between the parties or, if the parties cannot agree, by the 


President of the New Zealand Law Society; and 


iii. the arbitral proceedings conducted in accordance with the 


Arbitration Act 1996 or any other statutory provision then 


relating to arbitration; 


Commission/KSL Negotiation 


5. Under condition 6, the Commission did not wait to hear for KSL to consult the 


Commission about what KSL considered it could “reasonably do (having 


regard to the proposed use of the relevant land) to provide, protect or 


improve public walking access over the relevant land or part of that land 


(such as the registration of new instruments) (“Walking Access”)”.  Rather, 
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the Commission used an approach, which the Trust understands it has used 


for a decade, where it determined what it thought the walking access should 


be and made its recommendation to KSL in May 2016.  


6. The Commission has told us that the OIO has now changed its process, so 


that the actual consent conditions to an overseas investment in sensitive 


land specify the walking access that has to be implemented (rather than 


consultation about walking access).  It is not clear from information 


provided by the OIO whether the OIO has changed its process.  Even if the 


process has changed, there appears to be significant reliance by the OIO on 


the Commission's recommendation. The OIO's website states "Applicants 


are encouraged to contact the Commission before making an application to 


help identify the relevance of this factor and options for walking access".  


The OIO's website also states "Where the OIO considers that walking 


access is relevant to an application, an applicant will be required to consult 


with the Commission and implement any reasonable walking access 


recommended as a condition of consent even if the applicant does not 


make a claim under this factor". This advice has not changed since August 


2016. The OIO has informed us that "any special condition relating to 


walking access that is required is drafted bespoke to the application and 


the facts at hand" and that "we do not usually include consultation 


conditions, we obtain an agency's agreement to a condition if they are 


involved with the implementation of that condition".  In the Trust’s view, 


this makes the points we are making in this submission about the need for 


the legislation to require the Commission to engage with and consult 


Tangata Whenua about proposals for walking access even more pertinent.  


Without this, there is the likelihood that walking access that may offend 


Tangata Whenua is locked in and must be implemented by the consent 


holder. 


7. Returning to the Kawakawa Station situation, at a meeting the Commission 


convened on 4 July 2016 (the Commission, Kawakawa Station and 
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neighbours (but not the Trust)) the Commission was told how flawed its 


recommended walking access on the Station was.   However when the 


Commission issued a revised recommendation in September 2016 (the 


September 2016 recommendation), it was fundamentally the same as the 


May 2016 recommendation.  Further lengthy discussions and negotiations, 


including correspondence, ensued between Kawakawa Station and the 


Commission over the lack of response by the Commission to the issues 


raised by Kawakawa Station and its neighbours at the 4 July 2016 meeting 


about the reasonableness of the recommended access.   


8. Despite further negotiations through to 2018, the Commission and 


Kawakawa Station could not reach agreement. In June 2018, the Trust sent a 


submission to the Commission regarding the impacts of the proposed 


walking access in the September 2016 recommendation. Negotiations 


continued throughout 2018, with the trustees of the Trust meeting with a 


representative of the Commission to discuss the Trust’s concerns in 


November 2018. 


9. On 10 December 2018, the Commission and Kawakawa Station attended a 


mediation, which did not result in an agreement between the parties. During 


the process of preparing for the mediation, the Commission learned from 


KSL that  it had received an offer to purchase its land.  On the day 


following mediation, the Commission lodged a caveat against the title to 


Kawakawa Station.. This was despite being in possession of advice from the 


OIO that no caveatable interest arose from Condition 6 of the consent to 


KSL’s investment. 


10. Also on the day following the mediation, KSL accepted a November 2018 


offer to purchase Kawakawa Station. 


11. Kawakawa Station took steps to require that the caveat lapse and in 


response, the Commission filed an originating application in the High Court 


for the caveat not to lapse. On 25 January 2019, Kawakawa Station and the 


Trust issued judicial review proceedings, challenging the lawfulness of the 
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Commission’s September 2016 recommendation and also the Commission’s 


decision to lodge a caveat. The applicants challenged the Commission’s 


recommendations, on grounds of breach of the Commission’s natural justice 


obligation to consult the Trust, predetermination, unreasonableness, taking 


into account irrelevant considerations, and failing to take into account 


relevant considerations. The challenge to the decision to issue the caveat was 


on the basis that there was no legal power to do so and was for an improper 


purpose.   


12. The Commission entered a protest to jurisdiction in the judicial review 


proceeding and sought a stay of the case on the basis the parties had to go to 


arbitration. 


13. On the day of the hearing over whether the caveat could be maintained and 


whether there should be a stay of the judicial review case, the Commission 


agreed to orders by consent that the caveat would lapse on 15 April 2019, 


with the Court making that order.   


14. Therefore only the issue of the Commission’s application for a stay was 


heard by the Court.  The Court granted the stay sought on 11 April and 


directed the parties to begin the process of arbitration.  The important issues 


of lawfulness raised in the judicial review proceedings would therefore not 


be determined in open court.  The following week the parties sought orders 


by consent that the direction to begin the process of arbitration was itself 


stayed and permanently lapsed.  The Court granted those orders.  This 


enabled the sale of Kawakawa Station to proceed, bringing the saga to an 


end. 


About Kawakawa 1D2 (the Trust) 


15. The land known as Te Kawakawa No 1 was originally held under a Partition 


order dated the 22nd July 1890. At a sitting of the Court held at Greytown 


North on the 25th day of August 1905, it was declared that Hemi Te Miha 


was the owner of or entitled to that part of the partitioned land, containing 


2,000 acres, which has, on such partition, been named by the Court, Te 
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Kawakawa 1D.  So began the occupation of the land by the Te Miha whānau. 


16. The Kawakawa 1D2 Trust was later constituted by an order of the Maori 


Land Court dated 9 June 1988, at Ref: 126 Napier MB 99 and the land vested 


in trustees pursuant to Section 438 (1) & (2) of the Maori Affairs Act 1953.   


17. The land, known as Ngawi Station, surrounds the small coastal settlement of 


Ngawi, a popular fishing and holiday destination at the southernmost point 


of the North Island.   


Relationship between Ngawi and Kawakawa Stations 


18. Kawakawa 1D2 is economically reliant on a symbiotic relationship with 


Kawakawa Station. Farming small pieces of land is a marginal undertaking 


and its future is dependent upon Kawakawa Station being able to function 


efficiently as an economic unit. 


19. Ngawi Station owners supported the walking tours organised by Kawakawa 


Station, as they are well managed. Those taking part are properly 


supervised, and the organisers observe our cultural values.   


20. The area has a history of unlawful acquisition of whenua Māori, and local 


body and Government decisions that have disadvantaged Māori.  


Kawakawa 1D2 is one of the few remaining pieces of Māori freehold land in 


the Wairarapa, and the beneficiaries are the descendants of the original 


owner.  Over the years, it has worked hard to maintain positive relationships 


with neighbours and the local community.  At the same time, the trustees are 


constantly aware that they have an obligation of kaitiakitanga or 


stewardship, and must protect the whenua against unwarranted intrusion, 


trespass, and violation of our wāhi tapu and sites of archaeological, and 


historical significance. 


Archaeological and Cultural Significance of the Area 


21. The Palliser Bay area is one of the richest archaeological sites in New 


Zealand and has attracted the attention of the nation’s archaeologists for 


many years.  
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22. The Walkways Access Commission proposed walkway route, follows the 


Otakaha Stream, on Kawakawa Station land.   


23. Dr Foss Leach has been researching the area for over thirty years, completing 


a PhD thesis on the topic in 1976, and in 1979 publishing a book on the 


subject.2  He led an Otago University archaeological study of the Eastern 


Palliser Bay area between 1969– 1975 that included the Kawakawa Station 


land. The study found a plethora of archaeological sites, including large 


kumara gardens and all other associated habitation evidence of permanent 


settlement by Maori dating back to earliest known Polynesian arrival in 


Aotearoa. Typically visible signs of archaeology can be seen at the mouths of 


streams and for several kilometres upstream towards the forested interior. 


24.  Otakaha is one such stream where near its mouth is a large defensive pa 


(since identified as Karearea). Several agricultural and village features, 


including burials, were identified in the area covering some 2 kilometres 


from the Otakaha river mouth. These sites are largely still intact primarily 


due to limited access and development and the co-operation of landowners. 


However protecting and caring for such important cultural and historical 


values is made difficult when access is not able to be controlled.   


25. As Dr Leach explains;  


"Otakaha" is the name of a stream running inland from what is now 


known as the Kawakawa Station in Palliser Bay. There are quite a few 


archaeological sites in the vicinity, and only one that would qualify with the 


term "pa", in the sense that it is an archaeological site that is naturally 


fortified on all sides. It certainly would be an easy site to defend from attack. 


I recorded this site in the NZAA Site Recording scheme as N168/49 during 


a survey of the area in 1969 (records lodged 1971). It is now listed as 


S28/76 (metric map).  


                                                             
2 Leach, Foss, 1942- & Leach, Helen M. (Helen May) (1979). Prehistoric man in Palliser Bay. National Museum 
of New Zealand, Wellington, N.Z 
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… during our expedition to the area 1969-1972 a small excavation was 


carried out on the garden soils in the stone walls running down the side of 


the N168/49 fortified site. This garden was dated to AD 1261 +- 66 years. I 


attach an excerpt from our published bulletin on this expedition relating to 


the Kawakawa area.3 


26. The issue intensifies when it relates to the potential desecration of wāhi tapu.  


There are only two identifiable wāhi tapu in the area, and one of them is on 


the Kawakawa 1D2 land.  Dr Foss Leach’s research reveals that our tūpuna 


for the most part, were buried individually across the whole area, including 


the mouth of the Kawakawa (Otakaha) river. For that reason, we are 


opposed to allowing potentially thousands of people tramping over our 


tūpuna every year 


27. The recitation of pepeha4 are important in identifying those tribal features 


that are of considerable value and significance.  South Wairarapa Maori 


always refer to Aorangi as their maunga (sacred mountain) – and for that 


reason are reluctant to surrender unhindered access to it.   


Ecological Issues   


28. The trustees have entered into an agreement with Greater Wellington 


Regional Council under the Key Native Ecosystem programme. The Te 


Kawakawa KNE site (52 ha) comprises one of the most diverse coastal 


ecosystems left in the Wellington region, with gravel back dunes and 


beaches, sand dunes, gravel herb field communities, rock stacks, divaricate 


shrub-land and coastal wetlands. 


29. A site must be identified as ecologically significant and be considered 


sustainable for management in order to be considered for inclusion in the 


KNE Programme. The wetland at the northern end of the KNE site near 


Ngawi (known as Punaruku) is significant to the Trust and was historically a 


freshwater source for early Māori, even as far back as Kupe. 


                                                             
3 Ibid pp 156-160 
4  Tribal saying, tribal motto, proverb (especially about a tribe), encapsulating Māori values and human 


characteristics. 







 


26 
 


30. Ecological values can be threatened by human activities.    Although our 


whenua is ‘privately owned’ with signage in place, the site is regularly 


trespassed by people on foot, four-wheel drive vehicles and motorbikes. 


These activities can damage native habitats and disturb native wildlife such 


as native coastal birds. The KNE programme has identified that damage to 


dune systems and disturbance of the native ecosystem by people and 


vehicles covers the entire KNE site. 


31. The trustees have a fiduciary duty to protect this land for the future benefit 


of its owners and descendants.  


A Culture of Non-Compliance 


32. Over the years, we have worked hard at maintaining positive relationships 


with our neighbours and the local community.  At the same time, the 


trustees are constantly aware that we have an obligation of kaitiakitanga or 


stewardship, and that we must protect our whenua against unwarranted 


intrusion, trespass, and violation of our wāhi tapu and sites of 


archaeological, and historical significance. 


33. This is the more difficult challenge.  There exists a culture of non-compliance 


within the community from both visitors and locals to our whenua.  For 


years we have had to deal with people camping on our whenua without 


permission, breaking open locked gates, cutting fence wires and removing 


signs indicating that the whenua is private property.  Trampers, walkers and 


hunters wrongly assume that they can access our land at will.  Often, the 


people who settle in communities such as Ngawi, are isolates: independent, 


and with a total disregard for local government or other rules and 


regulations.    


The Commission’s Treatment of an ‘Overseas Person’ i.e. Kawakawa Station 


34. While the Trust was aware that Kawakawa Station was in discussion with 


the Walkways Commission about a proposed walkway, the matter did not 


come to our full attention until two and a half years after negotiations.  On 21 
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June 2018,Andrea Vance, of Stuff, published a comprehensive report entitled, 


‘Chinese Owner fights access to NZ Farm, says would harm NZ’s Image’.5  


The next day WAC’s CEO Eric Pyle was interviewed on Radio National by 


Jesse Mulligan – ‘Dispute with Overseas Owner over Access’.6  In both cases, 


Mr Pyle stated that the Commission had been consulted on around 300 


purchases through the Overseas Investment Office since 2010, and this was 


the first time such a matter had proceeded to mediation.  There was no 


counter comment from the owners, and both reports were biased toward 


WAC.   


35. The impact of WAC’s publicity on Mr Wong and his family was incendiary.  


Mr Wong became a foreign demon who was interfering with the rights of 


good old Kiwis.  Members of the local community subjected his family to 


racist comments, and the managers of the property were referred to as ‘chink 


lovers’. They subsequently resigned and the publicity led to a downturn in 


the Station’s income from guided walks, and impacted on the economic 


viability of the Trust’s relationship with the Station.   The Trust realised that 


support for the Station owners, in the face of the Commission's actions 


would test its relationship with the local community, but could not stand by 


and see Mr Wong and his family subjected to racist and oppressive 


treatment. 


36. In short, the Commission’s determination to proceed with the walkway, 


contributed to the Station owner’s decision to sell, the resignation of the farm 


and recreational managers, and an uncertain future for the prospective 


owners.  All this has disrupted the Station’s work programme, and the 


effective and efficient management of the Trust/Station partnership.   


  


                                                             
5 https://www.stuff.co.nz/business/farming/104696825/chinese-owner-tramping-access-harms-nzs-


image 
6 https://www.radionz.co.nz/national/programmes/afternoons/audio/2018650492/dispute-with-


overseas-farm-owner-about-public-access 


 



https://www.stuff.co.nz/business/farming/104696825/chinese-owner-tramping-access-harms-nzs-image

https://www.stuff.co.nz/business/farming/104696825/chinese-owner-tramping-access-harms-nzs-image

https://www.radionz.co.nz/national/programmes/afternoons/audio/2018650492/dispute-with-overseas-farm-owner-about-public-access

https://www.radionz.co.nz/national/programmes/afternoons/audio/2018650492/dispute-with-overseas-farm-owner-about-public-access
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37. The unwelcome publicity was likely to make it very difficult to find someone 


interested in purchasing the property, in the knowledge that they were likely 


to face the same treatment from WAC.  If on the other hand, someone is 


willing to buy who is willing to concede to WAC’s demands, then that 


would severely compromise the relationship between the new owner, and 


the Trust.   


WAC Consultation with Tangata Whenua  


38. Once the Trust realised the full implications of this issue, we wrote to the 


responsible Minister on the 14 September, on behalf of the trustees, setting 


out our concerns.  We subsequently concluded that WAC did not want to 


consult with us, for the following reasons;  


a) The Trust did not receive an acknowledgement or reply from the 


Minister.  We wrote again on 1 November, this time to the CEO of 


WAC, (with a copy to the Minister) to be informed that the earlier letter 


must have been ‘mislaid’ during the ministerial transition. 


b) On 6 November, the writer sent an email to the CEO of WAC, asking 


for information about WAC’s Code of Responsible Conduct, and 


documents relating to its development.  Mr Cullinane instead, sent a 


link to the State Services Commission Code of Conduct.  It was only 


when the Trust replied with a detailed request that he Trust got the 


correct link to the information.   


c) The letter to WAC requested a meeting with WAC representatives, 


before the mediation.  The CEO was not available to visit the trustees at 


Kawakawa; and instead suggested a meeting at his Paekakariki home 


on 26 November, declining our suggestion that we meet in the WAC 


office.   Six of the seven trustees attended the two hour meeting, at 


which we raised our concerns.  The trustees left the meeting dissatisfied 


on a number of counts. 
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d)  


39. Once the Trust became aware of the provisions of the Walkways Access 


Commission Act, and the New Zealand Access Code, it realised that the 


Commission had a legal duty to consult with tangata whenua and had failed 


to do so.  Sections 13 to 19 of the Walkways Access Commission Act (the Act) 


provides for the development and issue of a code of responsible conduct, 


including, under Section 13 (d);  information about tikanga  Maori (Maori 


customary values and practices) and Maori relationships with land and 


waterways. 


40. The New Zealand Access Code had been developed as a result of the above 


requirement, and provides useful guidance to WAC about its relationship 


with tangata whenua.  The main body of information about Maori land in 


the code is reasonably comprehensive and includes the following relevant 


comment:  


a) Māori land under the Te Ture Whenua Act does not generally have 


public access rights, so permission must be sought from the owners or 


those authorised by them, and the relevant tikanga learned and 


followed. Cultural offence may be caused by haere pokanoa 


(unauthorised wandering).7 


b) The Commission notes the need to explicitly recognise that there are 


specific provisions applicable to Māori land. In particular, the need to 


identify and contact Māori landholders to seek permission and learn 


the tikanga. 


c) There are examples where open public access has resulted in the 


desecration of taonga, such as wāhi tapu, and sacred sites not identified 


on legal plans. 


d) The Commission recognises that information about the location of wāhi 


tapu and rāhui is customary knowledge and acknowledges tribal 


                                                             
7 Access Code, p.21.   
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reluctance to reveal these locations. Tangata whenua must be free to 


control this information as they see fit. 


41. The Code then refers to means by which the Crown can meet its duty of 


‘active protection’ under Article 2 of the Treaty of Waitangi.  If the 


Commission was concerned to discharge its duty of active protection under 


Article 2 of the Treaty of Waitangi, or to comply with Section 13(d) of the 


Walkways Access Commission Act 2008, and the provisions of the 


Walkways Access Code, then it would have consulted with the trustees of 


Kawakawa 1D2.  It did not.  It was aware of our existence from the outset, as 


the Trust together with the names of individual trustees are named in the 


OIO and LINZ documents. 


42. The Commission made a deliberate decision at the outset, not to consult with 


tangata whenua, and did not act in good faith.  The reasons for that become 


clear, when one considers the impact of open public access on wāhi tapu, 


and the potential desecration of taonga.   


The Commission’s Position on its Duty to Consult 


43. In subsequent communication, it became clear that the Chief Executive of the 


Commission had a very limited understanding of his responsibilities to 


consult with tangata whenua, and the application of tikanga relating to land.   


He acknowledged that he had not consulted, explaining that the 


recommended public access along the northern boundary of Kawakawa 


Station would not have any measurable impact on the Trust or the land 


owned by the Trust, claiming that there  were no earthworks involved   in 


the recommended access and no archaeological sites would  be disturbed.   


44. The Chief Executive took the view that tikanga applies only to land owned 


and occupied by Māori, rather than a system of principles and practices 


which embrace culture, custom, ethic, etiquette, fashion, formality, lore, 


manner, meaning, mechanism, method, protocol, and style – in other words,  


"the Māori way of doing things”.  Tikanga is not confined to a piece of land – 


it embraces the whole area in which Māori exercise ‘mana whenua’. 
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45. In a literal sense, mana whenua refers to the mana or power that comes from 


the land. It also refers to importance, beliefs, and belonging.  Traditionally, 


mana whenua refers to Māori territorial rights, power associated with 


possession and occupation of tribal land. Tribal history and legends are 


based in the lands they have occupied over generations and the land 


provides the sustenance for the people and to provide hospitality for guests.  


The descendants of Hemi Te Miha exercise ‘mana whenua’ on that basis, and 


in terms of their whakapapa to the area.  


46. The Trust put its view at a mediation meeting on the 10th December and put 


our view, even though we had not been consulted, and had not taken part in 


the dispute resolution process.  It was given an hour and the next day, the 


Commission imposed a caveat on the sale of Kawakawa Station.  It made its 


position clear in early February, in the subsequent legal processes, by 


contending that there was no tenable basis for the Trust’s contention of a 


duty to consult arising either under the Walking Access Act, or clause 6 of 


the OIO consent. 


47. The Trust met with the WAC Board on the 20th February 2010, and received 


a formal powhiri.  The Board listened to its concerns, but did not act on 


them.   


 


 


Kim Workman, KNZM, QSO 
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20 May 2019  

 
c/- Kim Workman, KNZM, QSO 

 

Overseas Investment Act Reform  
The Treasury  
PO Box 3724  
Wellington 6140 
 

Tēnā koe,  

 

Kawakawa 1D2 Trust – Submission on the Overseas Investment Act Reform 

This submission to the above reform, is made on behalf of the Kawakawa 1D2 Ahu 

Whenua Trust, (the Trust) of which I am a trustee.  It arises from our contact with 

the Walking Access Commission from September 2018, to the 3rd May 2019.  The 

land administered by the Trust, (usually known as Ngawi Station), adjoins 

Kawakawa Station, which until recently was owned by Kawakawa Station Limited 

(KSL), an ‘overseas person’, which held a leasehold interest in Ngawi Station and 

freehold interest in Kawakawa Station. 

I would welcome the opportunity to appear before the Review Team to discuss this 

submission.   

About the Submitter on behalf of the Trust 

Sir Kim Workman has been engaged in consultation processes of this kind since 

1976, forty two years ago.  Between 1976 and 1983 he was a senior investigator in 

the Ombudsman’s office, at a time when the (then) limited powers of the Waitangi 

Tribunal meant he was involved in dealing with complaints against the Crown in 

relation to the administration of Maori land.  Between 1983 and 1986, as a senior 

manager in the State Services Commission, he was involved in the development and 

[23]
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implementation of the Government’s bicultural policies, and its ‘Responsiveness to 

Maori’ strategies.  Between 1995 and 2000 he worked as a consultant to the public 

sector, assisting Crown agencies develop Maori responsiveness strategies.  Relevant 

to this matter, his clients included the Ministry of Agriculture and Fisheries, and the 

Historic Places Trust.   

Terms of Reference 

The Trust has a specific interest in the following areas:   

Māori cultural values and the Act 

The Consultation document, at pages 88 -90, identifies what is considers to be the 

critical issues for consideration.   

 

First, it sets out in three sentences, Māori values in relation to land, kaitiakitanga, 

and the obligations that arise from the whakapapa of mana whenua.  It asks 

whether investment screening considers Māori values sufficiently.  In our view it 

does not. 

 

Second, it identifies two pieces of legislation the Resource Management Act and the 

Te Ture Whenua Māori Act 1993 - as the principal legislation for considering the 

relationships of Māori and their culture with ancestral lands, water, sites, wāhi tapu 

and other taonga.  It doesn’t mention the Crown’s obligation under Article Two of 

the Treaty of Waitangi to provide ‘active protection’ of our taonga.   

 

The Overseas Investment Act (OI Act) allows Māori cultural values to be 

considered as part of the historic heritage factor in the benefit to New Zealand test.  

 

Decision makers may consider whether applications include adequate mechanisms 

for protecting or enhancing historic heritage, which includes sites of significance to 

Māori (such as wāhi tapu).  (Our underlining) 
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The OIO may recommend that overseas persons consult iwi on applications that 

appear to involve sites of particular significance to Māori.  (Our underlining) 

 

Between July 2013 and June 2018, six applications referred to wāhi tapu.  In the past 

decade a handful of applications have involved leases of Māori freehold land. 

 

The Consultation document states that concerns in this area ‘appear’ to focus on 

whether the Act sufficiently recognises relationships with land, for example 

whether it adequately manages: 

 

(a) the ability to access, and undertake customary activity on , sensitive land;  

 

(b) the impact of an overseas person's proposed activities on neighbouring 

culturally important sites.   

 

The Consultation document further states that the extent of these concerns is 

unclear, and suggests that these issues are matters are already addressed by the 

Resource Management Act, which regulates land use and management, (rather 

than these matters being a ownership and control issue (core to the Overseas 

Investment Act)). 

 

The Consultation document also questions whether Overseas Investment Act, with 

its focus on investment in specific asset types, could comprehensively address 

concerns relating to Māori cultural values.  It is suggested that the following would 

likely occur: 

 duplication of government-wide decision-making processes and resource 

requirements;  

 conflicting decisions being made under the Act and the Resource 

Management Act; 

 an increase in investor uncertainty. 
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However, the Trust notes that the Assessment against Reform proposals in Table 19 

does not in fact describe how or why duplication will occur, or how or why 

conflicting decisions will be made.  There is no reference at all in Table 19 to the 

Resource Management Act or the Te Ture Whenua Act, and their relationship to, or 

interaction with, the Overseas Investment Act.  The ability of the Resource 

Management/Te Ture Whenua Maori Act to comprehensively deal with Māori 

cultural values in the overseas investment setting is not demonstrated by any 

evidence.  Nor is it discussed or raised in the options in Table 19. We question 

therefore whether the negative outcomes identified are credible.  

The Consultation document seeks feedback on whether the OI Act should deal with 

Māori cultural values as they relate to the physical and historical features of 

sensitive land, and identifies three options for reform, if the Act's broader consent 

framework retained the "benefit to New Zealand test" in some form. 

The definition of "historic heritage" in section 6(1) of the Act includes "sites of 

significance to Māori, including wāhi tapu".  This definition links to the benefit to 

New Zealand factor in section 17(1)(d): 

Whether there are or will be adequate mechanisms in place for protecting or 

enhancing historic heritage within the relevant land, for example, any one or more 

of the following: 

(i) conditions for conservation (including maintenance and restoration) and access; 

(ii) agreement to support the entry on the New Zealand Heritage List/Rārangi 

Korero of any historic place, historic area, wāhi tapu, or wāhu tapu area under the 

Heritage New Zealand Pouhere Tāonga Act 2014; 

(iii) agreement to execute a heritage covenant; 

(iv) compliance with existing covenants.  

In relation to the Options identified:    

Option 1.    
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The Trust considers that Option 1 (enabling consideration of whether existing 

arrangements will continue) does not sufficiently or positively address the Crown’s 

obligation under Article Two of the Treaty of Waitangi to provide ‘active protection’ 

of our taonga. The Trust also notes the Treasury's comment that not many 

applications are expected to be affected under this Option.  

Option 2 

The Option 2 Assessment in Table 19 suggests the "benefit to New Zealand" test is 

likely broad enough already to enable an overseas person's plans for wāhi tūpuna or 

Maori Reservations on sensitive land to be taken into account.  Presumably this is 

under the section 17(1)(d) benefit factor, as it is currently drafted, or the 

"consequential benefits" factor in regulation 28(a) of the Overseas Investment 

Regulations 2005, but the Option 2 Assessment in Table 19 does not make this clear.   

In the Trust's view, Option 2 is unduly narrow (essentially, window-dressing): 

 it is limited to the "benefit to New Zealand" consent pathway; 

 in relation to wāhi tūpuna, it is limited to wāhi tūpuna that is entered on the 

New Zealand Heritage List/Rārangi Kōrero.  A search of the List shows only 

8 wāhi tūpuna sites are on the List. 

 it is not clear how and to what extent there might be increased benefits to 

New Zealand by an overseas person promoting and enhancing a Maori 

Reservation.  The Te Ture Whenua Māori Act does not allow sale of Maori 

Reservation land, and the trustees of a Maori Reservation can only grant 

leases for up to 14 years, including renewal terms.  The Trust thinks that any 

such leasing arrangements to an overseas person (which would enable the 

overseas person to directly provide benefits by, for example, improving the 

land), would be rare, if non-existent.  The Trust notes that no data has been 

provided by the Treasury about existing consents concerning the acquisition 

by overseas persons of leasehold interests in Maori Reservation land.  

 Presumably any benefits to wāhi tūpuna/Maori Reservations would have to 

be under the "consequential benefits" factor (e.g. sponsorship of community 

projects), but the Trust thinks that any circumstances where this factor would 
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apply be rare, if non-existent (noting that no data about existing investments 

where the factor might apply has been provided by the Treasury). Even if the 

"consequential benefits" factor applied, the 2007 Directive Letter directs the 

OIO that that factor, to the extent that it relates to the sponsorship of 

community projects and donations, is generally of low relative importance.  

This directive states that "the Government does not seek donations or 

sponsorship from overseas persons investing in sensitive land". 

 

Option 3 

Consistent with addressing the Crown’s obligation under Article Two of the Treaty 

of Waitangi to provide ‘active protection’ of our taonga, the Trust considers that OI 

Act decision-makers should take into account sites of ancestral, historical, spiritual 

or emotional significance to Māori when considering all applications (not limited to 

applications under the "benefit to New Zealand" pathway).   

It is not clear from Option 3 whether the consideration of Māori cultural values as it 

relates to the physical and historical characteristics of the sensitive land refers only 

to amending the section 17(2)(d) factor – relating to "historic heritage", or is broader, 

including encompassing the walking access factor in section 17(2)(e).  The Trust 

considers that the consideration of Māori cultural values should be of broad overall 

application to the investment. 

The Trust does not consider that taking Māori cultural values into account is likely 

to be difficult for the OIO or for overseas persons to put into practice effectively, 

contrary to the Treasury's views in the commentary in Table 19.  The Trust does not 

disagree that cultural values are multidimensional (having many aspects or facets), 

but that is no reason to suggest that that their consideration should be dismissed or 

put into the "too hard basket".  Cultural values may well change over time, but that 

process is not likely to occur with any degree of rapidity that would make a decision 

unsafe.  The Trust also considers that the statement that difficulties will arise 

because cultural values will vary across iwi and hapu, to be significantly overstated.   
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Not only are the administrative difficulties overstated, the Trust does not consider 

that the requirement to consult with mana whenua is likely to reduce investment 

attractiveness, incur additional compliance costs, or make the assessment process 

longer, less predictable or transparent. As shown in the Case Study, the investor 

was more than willing to comply, once he was provided with information about 

tikanga Māori (Māori customary values and practices) and Māori relationships with 

land and waterways, in the area.  The Trust understands that many other overseas 

investors have had similar experiences, once they have been provided with that 

information, and as a result have built productive and enduring relationships with 

mana whenua.  The Trust considers that knowledge of tikanga Māori and Māori 

relationships with land and waterways is essential to enable overseas investors to be 

culturally aware, is vital to their on-going management of, and relationship to, the 

land, and is part and parcel of being a privilege to invest in New Zealand, as the OI 

Act acknowledges in its purpose section (section 3). 

The Trust submits that its recommendations set out below manage the risk of 

overseas investment to New Zealander's wellbeing, support overseas investment in 

productive assets and deliver predictable, transparent and timely outcomes.  As 

shown in the Case Study, ignoring Māori customary values and Māori relationships 

with land and waterways, is likely to have serious and far-reaching consequences 

for the economic and social wellbeing of the wider community.   

Our Approach 

The Trust has prepared a Case Study, which sets out our recent experience of the 

Overseas Investment Office and the Walkways Access Commission in the context 

of a condition of consent relating to walking access, that consent being granted 

under the OI Act.  We refer to the relevant paragraphs of the case study in 

discussing key issues, and where appropriate, make a recommendation relating 

either to changes in legislation, or organisational practice.   

The Trust has also made a submission to the Review of the Walkways Access Act.  

The two submissions may overlap, due to the interrelationship of the provisions 
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in that Act relating to public access and those under the Walking Access Act in 

relation to the Commission’s powers. 

Issues for Submission     

Consultation with an ‘Overseas Person’ on Cultural Issues (Refer Paragraph 4) 

KSL is an ‘overseas person’.  In this case, it became clear to the Trust that once the 

owner, Mr Eric Wong, was provided with  information about tikanga Māori (Māori 

customary values and practices) and Māori relationships with land and waterways, 

in the area, he was more than willing to comply.  He could not be expected to know 

or understand tikanga Māori customary values and practices, and while he had a 

positive working relationship with the Trust, he did not initially raise any of these 

tikanga Māori issues with the Trust.   

Mr Wong should have been adequately advised from the outset, as to the 

significance of tikanga Māori, so that he could function as a culturally aware person 

within New Zealand.  He was not - and the question then arises as to whose 

responsibility it is.  In our view, both the Overseas Investment Office and the 

Commission have a responsibility to provide ‘active protection’ under Article Two 

of the Treaty of Waitangi, and to adequately inform overseas investors of customary 

values practices within the affected area, or at the very least, connect them with 

local tangata whenua or cultural advisers who can provide that level of advice. 

The Obligation of the Seller  

We note with concern that between 2013 and 2018, only six applications referred to 

wāhi tapu, and that possibly there may have been wāhi tapu which were ‘bundled 

up’ in sites of archaeological significance.  That tells us two things.  First, that the 

OIO is not taking reasonable steps to determine whether there is wāhi tapu or 

culturally significant sites on the ‘sensitive land’.  Second, that either sellers are not 

aware of wāhi tapu sites on the land, or have chosen not to disclose that 

information.   

Both of these issues could be quickly resolved, if the OIO carried out its 

responsibilities under Article Two of the Treaty of Waitangi, and developed an 
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administrative process in which local mana whenua were consulted as a matter of 

course, about the existence of wāhi tapu sites and sites of cultural significance. 

It is not sufficient  to refer overseas persons to the Archaeological Association and 

expect it to provide advice that lies properly within the preserve of mana whenua. 

Cultural Competency within the OIO and the Walkways Access Commission   

This in turn raises the issue of the cultural competency of both the OIO and the 

Commission, and whether they are capable of providing that advice, and/or 

effectively networking with local tangata whenua to ensure that overseas people are 

properly advised.  If they do not have sufficient capacity and capability to provide 

that advice, then they have not adequately discharged their responsibility. 

Recommendation  

1. That the legislation be amended to make specific reference to the: 

a) Duty of the Commission to discharge its responsibilities under the 

Treaty of Waitangi, and to ensure that tikanga Māori and Māori 

relationships with land and waterways are observed. 

b) Obligation of the OIO and the Commission to properly advise 

overseas persons of tikanga Māori within the affected area.   

2. That the OIO’s organisational structure provides for the appointment of 

personnel who are culturally competent and able to lead that work within 

the organisation.   
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3.  

Consultation with Tangata Whenua (Paragraphs 9 to 11, 32 to 41) 

The Case Study shows that the walkway route proposed by the Commission was 

archaeologically, culturally and ecologically significant.   The Commission appears 

to have considered the stakeholders it should consult were limited to hunting and 

tramping organisations.   It made no enquiries of tangata whenua, nor did it consult 

with the Trust about its proposed access along the Otakaha Stream, even though the 

overseas person had a leasehold interest in our land.  Two and a half years after it 

had started negotiations with Kawakawa Station, the Trust made the Commission 

aware of its concerns. 

At that point, the Chief Executive of the Commission accepted that he had not 

consulted the Trust, but denied that he had any further responsibility, on the basis 

that the walkway was not on land owned by the Trust.  The Commission made its 

position clear in early February, in the subsequent legal processes, by contending 

that there was no tenable basis for the Trust’s contention of a duty to consult arising 

either under the Walking Access Act, or clause 6 of the OIO consent. 

The Chief Executive  took the view that tikanga applies only to land owned and 

occupied by Māori, rather than a system of principles and practices which embrace 

culture, custom, ethic, etiquette, fashion, formality, lore, manner, meaning, 

mechanism, method, protocol, and style – in other words,  "the Māori way of doing 

things”.  Tikanga is not confined to a piece of land – it embraces the whole area in 

which Māori exercise ‘mana whenua’. 

In a literal sense, mana whenua refers to the mana or power that comes from the 

land. It also refers to importance, beliefs, and belonging.  Traditionally, mana 

whenua refers to Māori territorial rights, power associated with possession and 

occupation of tribal land. Tribal history and legends are based in the lands they have 

occupied over generations and the land provides the sustenance for the people and 

to provide hospitality for guests.  The descendants of Hemi Te Miha exercise ‘mana 

whenua’ on that basis, and in terms of their whakapapa to the area.  
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Between 1995 and 2000 the writer worked as a consultant to the public sector, 

assisting Crown agencies develop Māori responsiveness strategies.  Crown agencies 

responses typically range from enthusiasm and commitment, to passive compliance, 

and at the other end of the continuum, resistance and obstruction.  The Commission 

functions at the latter end of the spectrum. 

Recommendation 

That the legislation be amended to make specific reference to the duty of the OIO to 

require the Walkways Access Commission to consult with tangata whenua, in the 

development of proposals for public access walkways as a result of Overseas 

Investment consent conditions 

 Commission’s Treatment of Overseas Persons (Paragraphs 5 to 8, 28 to 31) 

The Case Study sets out the adverse consequences for Mr Eric Wong and his family, 

the Station managers, and his business, following the Commission’s decision to 

participate in media publicity about the issue, at a time when the dispute resolution 

process was ongoing.     

The Walkways Access Commission is a Crown Entity and its decision to litigate its 

case in the public arena is not the way we would expect Crown entities to behave.  In 

an email on 5 November 2018, Mr Cullinane responded to our concern, saying that:  

“The Commission did not initiate contact with media about this issue. Indeed, 

we are highly averse to any sort of publicity around ongoing negotiations for 

obvious reasons.” 

If it was highly averse to publicity during ongoing negotiations, then it would have 

declined to comment.  It did not; it took an active part in two significant media 

events, without discussing that with the owners or other affected stakeholders.  

Indeed, our impression was that WAC may have initiated the publicity.  It was 

intended to “name and shame” the owner, and resulted in adverse consequences for 

the family, the Station, the Trust and community relationships.   

The CEO later set out in detail the process WAC undertook in relation to a request 

from Andrea Vance. 
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8 June 2018: Andrea Vance read minutes of the NZWAC Board meeting held 

22 February 2018 published online mid-April 2018 on the Commission’s 

website, and contacted the Commission’s Communications Manager 

requesting the Board paper on the Kawakawa Station dispute that was 

covered in the minutes.  

11 June 2018: The Board paper was released, three days later, unredacted, to 

Andrea Vance, under the Official Information Act 1982.  It usually takes 20 

days for the Commission to respond to an OIA request.   

11 June 2018: Andrea Vance requested an interview with the Chief Executive, 

Eric Pyle.  

18 June 2018: The Commission’s Communications Manager informed Andrea 

Vance that owing to the current state of the dispute, the Chief Executive is 

unable to do an interview, but is willing to answer written questions. Andrea 

Vance provided seven written questions.  

19 June 2018: The Commission’s Communications Manager provided the 

Chief Executive’s response to Ms. Vance’s written questions.  

21 June 2018: Andrea Vance published her Kawakawa Station story on 

Stuff.co.nz  

22 June 2018: The Chief Executive elected to respond to follow up questions 

from Radio New Zealand and Newstalk ZB by agreeing to recorded 

interviews. 

WAC’s ‘aversion’ to publicity is not borne out by the described train of events.   

 

First, the Board paper on the Kawakawa Station dispute, was released unredacted, 

three days after the journalist requested the information.   There is no evidence that 

WAC considered whether the information, if released, would prejudice the 

mediation, the process of law, or would be likely unreasonably to prejudice the 
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commercial position of the person who supplied or who is the subject of the 

information under Section 9 (2)(b) of the Official Information Act - which it did.   

Second, the then CEO, while allegedly insisting that due to the current state of the 

dispute, he was unable to do an interview, then agreed to answer seven written 

questions from the journalist, who published her article in Stuff on 21st June 2018.  

He then changed his mind, and agreed to be interviewed the next day by Radio NZ 

and NewstalkZB.  It is disingenuous to claim that WAC was ‘highly averse to any 

sort of publicity’. 

The process seems to have all the characteristics of a myopic military operation, 

where the land owner is the target, and little concern is paid to the collateral 

consequences on the wider community.   

In a more recent public statement, the Chief Executive is reported as saying;  

“We need to build and maintain positive working relationships with overseas 

investors in order to provide better access to the outdoors for everyone”.1    

The legislation should require the OIO to monitor the conduct of the Walkways 

Access Commission, and other government organisations in their relationship with 

overseas investors, to ensure that the investors are protected from racist and 

unsavoury treatment. 

On this occasion, the Commission’s actions also adversely affected KSL’s economic 

performance, as it experienced a significant downturn in its walking business, and 

the loss of competent managers, which also affected farm management.   

Recommendation 

That new OIO legislation include standards and guidelines which would establish 

standards and behavioural expectations for the OIO, the Walkways Access 

Commission, and government agencies relating to its relationship with overseas 

investors. 

Other matters 
                                                             
1 Walkways Access Commission’s behaviour called Inflammatory” Wairarapa Times Age, 17th April, p.2. 
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In the course of the legal proceedings discussed in the case study below, two legal 

issues arose.  These were, whether the Commission’s role in relation to public 

walking access under OI Act conditions of consent gave it a legal right to caveat the 

title to the relevant land.  The second is whether in acting in its role under OI Act 

conditions of consent, the Commission was exercising a statutory power under the 

Walking Access Act.  The Commission said it was not, and therefore argued that the 

Court had no role in supervising the lawfulness of its processes and its decisions.   

This second issue arose because, while a significant part of the Commission’s 

activities relate to walking access on land owned by overseas persons (and subject to 

relevant OIO conditions of consent) this is not expressly referred to in the 

Commission’s functions specified in section 10 of the Walking Access Act.  

Recommendations 

1. Expressly provide that the Commission’s functions include advising the 

Overseas Investment Office on walking access considerations relating to 

section 17(2)(e) of the OI Act and the implementation of any walking access 

provided for under conditions of consent under that Act. 

2. Expressly provide that the Commission’s role under the functions specified in 

the preceding paragraph do not give rise to an interest in land sufficient to 

maintain a caveat. 

 

There needs to be changes to the legislation which require the OIO and/or the 

Commission to consult with tangata whenua at the outset, to determine whether 

they wish to allow public access to wāhi tapu and cultural sites, and if so, what 

guidelines and/or restrictions should be placed on public behaviour in permitting 

access.  That consultation would also provide the opportunity for tangata whenua to 

put its case for conditions which provide for Maori to be given priority access, or 

exclusive access for cultural reasons.  For example, tangata whenua may request for 

a public walkway to be closed to the general public on the anniversary of an 
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historical event, e.g. a battle, so that Māori can commemorate that occasion in a 

culturally appropriate way. 

Recommendation 

That changes to legislation, require the OIO and the Commission to consult with 

tangata whenua, in relation to: 

(a) Public access to wāhi tapu and sites of cultural significance;  

(b) Guidelines and restrictions on public behaviour if access is permitted;  

(c) Conditions which provide prior or exclusive access by tangata whenua to 

wāhi tapu or sites of cultural significance.   
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Case Study 

Background Information 

1. Kawakawa Station Limited (KSL) is a New Zealand registered company, 

owned and controlled by investors from overseas.  For the purposes of the 

OI Act, KSL is an overseas person. 

2. On 4 November 2014, KSL entered into a sale and purchase agreement to 

purchase the land, known as Kawakawa Station at Cape Palliser, Wairarapa.  

Because it is an overseas person, KSL applied to the OIO for consent to acquire the 

freehold interest in Kawakawa Station and the leasehold interest in the adjoining 

land, Ngawi Station, which is Māori freehold land, owned by the trustees of 

Kawakawa 1D2 Ahu Whenua Trust (the Trust). 

3. On 2 June 2015, the relevant Ministers granted consent under the OI Act 

permitting Kawakawa Station to invest in “sensitive land” (the OI consent), 

namely to acquire a freehold interest in 1379 ha of land at Kawakawa Station 

and a leasehold interest in approximately 785 ha of land at Ngawi Station, 

subject to specified conditions of consent.  

Conditions of Consent 

4. Conditions 6 and 8 stipulate as follows: 

WAC Consultation 

a. The Applicant must consult with the New Zealand Walking Access 

Commission (“WAC”) to determine what the Applicant can 

reasonably do (having regard to the proposed use of the relevant 

land) to provide, protect or improve public walking access over the 

relevant land or part of that land (such as the registration of new 

instruments) (“Walking Access”). The Applicant must: 

b. Write to the Operations Manager at WAC… copying in the Overseas 

Investment Office, within 15 working days from the date of 

settlement advising that the Applicant wishes to consult about 

Walking Access … 
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c. Implement any Walking Access recommended by WAC (“WAC 

Recommendation”) within two years from WAC making the WAC 

Recommendation, or such other timeframe as mutually agreed 

between the Applicant and WAC. The cost of any Walking Access 

shall be borne by the Applicant up to a maximum of $10,000, 

excluding GST. 

Dispute Resolution 

d. Should a dispute or difference arise between the Applicant and 

DOC [the Department of Conservation], the Applicant and WAC or 

the Applicant and NZAA [New Zealand Archaeological 

Association] in relation to conditions 5, 6 or 7 (“Dispute”), then the 

Applicant must: 

e. Endeavour to resolve the Dispute by mediation; 

f. If the Dispute is not resolved through mediation within 60 working 

days from the Dispute arising, endeavour to have:  

i. the Dispute referred to and finally resolved in arbitration in 

Wellington, New Zealand; 

ii. the tribunal consist of a sole arbitrator appointed by agreement 

between the parties or, if the parties cannot agree, by the 

President of the New Zealand Law Society; and 

iii. the arbitral proceedings conducted in accordance with the 

Arbitration Act 1996 or any other statutory provision then 

relating to arbitration; 

Commission/KSL Negotiation 

5. Under condition 6, the Commission did not wait to hear for KSL to consult the 

Commission about what KSL considered it could “reasonably do (having 

regard to the proposed use of the relevant land) to provide, protect or 

improve public walking access over the relevant land or part of that land 

(such as the registration of new instruments) (“Walking Access”)”.  Rather, 
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the Commission used an approach, which the Trust understands it has used 

for a decade, where it determined what it thought the walking access should 

be and made its recommendation to KSL in May 2016.  

6. The Commission has told us that the OIO has now changed its process, so 

that the actual consent conditions to an overseas investment in sensitive 

land specify the walking access that has to be implemented (rather than 

consultation about walking access).  It is not clear from information 

provided by the OIO whether the OIO has changed its process.  Even if the 

process has changed, there appears to be significant reliance by the OIO on 

the Commission's recommendation. The OIO's website states "Applicants 

are encouraged to contact the Commission before making an application to 

help identify the relevance of this factor and options for walking access".  

The OIO's website also states "Where the OIO considers that walking 

access is relevant to an application, an applicant will be required to consult 

with the Commission and implement any reasonable walking access 

recommended as a condition of consent even if the applicant does not 

make a claim under this factor". This advice has not changed since August 

2016. The OIO has informed us that "any special condition relating to 

walking access that is required is drafted bespoke to the application and 

the facts at hand" and that "we do not usually include consultation 

conditions, we obtain an agency's agreement to a condition if they are 

involved with the implementation of that condition".  In the Trust’s view, 

this makes the points we are making in this submission about the need for 

the legislation to require the Commission to engage with and consult 

Tangata Whenua about proposals for walking access even more pertinent.  

Without this, there is the likelihood that walking access that may offend 

Tangata Whenua is locked in and must be implemented by the consent 

holder. 

7. Returning to the Kawakawa Station situation, at a meeting the Commission 

convened on 4 July 2016 (the Commission, Kawakawa Station and 
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neighbours (but not the Trust)) the Commission was told how flawed its 

recommended walking access on the Station was.   However when the 

Commission issued a revised recommendation in September 2016 (the 

September 2016 recommendation), it was fundamentally the same as the 

May 2016 recommendation.  Further lengthy discussions and negotiations, 

including correspondence, ensued between Kawakawa Station and the 

Commission over the lack of response by the Commission to the issues 

raised by Kawakawa Station and its neighbours at the 4 July 2016 meeting 

about the reasonableness of the recommended access.   

8. Despite further negotiations through to 2018, the Commission and 

Kawakawa Station could not reach agreement. In June 2018, the Trust sent a 

submission to the Commission regarding the impacts of the proposed 

walking access in the September 2016 recommendation. Negotiations 

continued throughout 2018, with the trustees of the Trust meeting with a 

representative of the Commission to discuss the Trust’s concerns in 

November 2018. 

9. On 10 December 2018, the Commission and Kawakawa Station attended a 

mediation, which did not result in an agreement between the parties. During 

the process of preparing for the mediation, the Commission learned from 

KSL that  it had received an offer to purchase its land.  On the day 

following mediation, the Commission lodged a caveat against the title to 

Kawakawa Station.. This was despite being in possession of advice from the 

OIO that no caveatable interest arose from Condition 6 of the consent to 

KSL’s investment. 

10. Also on the day following the mediation, KSL accepted a November 2018 

offer to purchase Kawakawa Station. 

11. Kawakawa Station took steps to require that the caveat lapse and in 

response, the Commission filed an originating application in the High Court 

for the caveat not to lapse. On 25 January 2019, Kawakawa Station and the 

Trust issued judicial review proceedings, challenging the lawfulness of the 
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Commission’s September 2016 recommendation and also the Commission’s 

decision to lodge a caveat. The applicants challenged the Commission’s 

recommendations, on grounds of breach of the Commission’s natural justice 

obligation to consult the Trust, predetermination, unreasonableness, taking 

into account irrelevant considerations, and failing to take into account 

relevant considerations. The challenge to the decision to issue the caveat was 

on the basis that there was no legal power to do so and was for an improper 

purpose.   

12. The Commission entered a protest to jurisdiction in the judicial review 

proceeding and sought a stay of the case on the basis the parties had to go to 

arbitration. 

13. On the day of the hearing over whether the caveat could be maintained and 

whether there should be a stay of the judicial review case, the Commission 

agreed to orders by consent that the caveat would lapse on 15 April 2019, 

with the Court making that order.   

14. Therefore only the issue of the Commission’s application for a stay was 

heard by the Court.  The Court granted the stay sought on 11 April and 

directed the parties to begin the process of arbitration.  The important issues 

of lawfulness raised in the judicial review proceedings would therefore not 

be determined in open court.  The following week the parties sought orders 

by consent that the direction to begin the process of arbitration was itself 

stayed and permanently lapsed.  The Court granted those orders.  This 

enabled the sale of Kawakawa Station to proceed, bringing the saga to an 

end. 

About Kawakawa 1D2 (the Trust) 

15. The land known as Te Kawakawa No 1 was originally held under a Partition 

order dated the 22nd July 1890. At a sitting of the Court held at Greytown 

North on the 25th day of August 1905, it was declared that Hemi Te Miha 

was the owner of or entitled to that part of the partitioned land, containing 

2,000 acres, which has, on such partition, been named by the Court, Te 
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Kawakawa 1D.  So began the occupation of the land by the Te Miha whānau. 

16. The Kawakawa 1D2 Trust was later constituted by an order of the Maori 

Land Court dated 9 June 1988, at Ref: 126 Napier MB 99 and the land vested 

in trustees pursuant to Section 438 (1) & (2) of the Maori Affairs Act 1953.   

17. The land, known as Ngawi Station, surrounds the small coastal settlement of 

Ngawi, a popular fishing and holiday destination at the southernmost point 

of the North Island.   

Relationship between Ngawi and Kawakawa Stations 

18. Kawakawa 1D2 is economically reliant on a symbiotic relationship with 

Kawakawa Station. Farming small pieces of land is a marginal undertaking 

and its future is dependent upon Kawakawa Station being able to function 

efficiently as an economic unit. 

19. Ngawi Station owners supported the walking tours organised by Kawakawa 

Station, as they are well managed. Those taking part are properly 

supervised, and the organisers observe our cultural values.   

20. The area has a history of unlawful acquisition of whenua Māori, and local 

body and Government decisions that have disadvantaged Māori.  

Kawakawa 1D2 is one of the few remaining pieces of Māori freehold land in 

the Wairarapa, and the beneficiaries are the descendants of the original 

owner.  Over the years, it has worked hard to maintain positive relationships 

with neighbours and the local community.  At the same time, the trustees are 

constantly aware that they have an obligation of kaitiakitanga or 

stewardship, and must protect the whenua against unwarranted intrusion, 

trespass, and violation of our wāhi tapu and sites of archaeological, and 

historical significance. 

Archaeological and Cultural Significance of the Area 

21. The Palliser Bay area is one of the richest archaeological sites in New 

Zealand and has attracted the attention of the nation’s archaeologists for 

many years.  
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22. The Walkways Access Commission proposed walkway route, follows the 

Otakaha Stream, on Kawakawa Station land.   

23. Dr Foss Leach has been researching the area for over thirty years, completing 

a PhD thesis on the topic in 1976, and in 1979 publishing a book on the 

subject.2  He led an Otago University archaeological study of the Eastern 

Palliser Bay area between 1969– 1975 that included the Kawakawa Station 

land. The study found a plethora of archaeological sites, including large 

kumara gardens and all other associated habitation evidence of permanent 

settlement by Maori dating back to earliest known Polynesian arrival in 

Aotearoa. Typically visible signs of archaeology can be seen at the mouths of 

streams and for several kilometres upstream towards the forested interior. 

24.  Otakaha is one such stream where near its mouth is a large defensive pa 

(since identified as Karearea). Several agricultural and village features, 

including burials, were identified in the area covering some 2 kilometres 

from the Otakaha river mouth. These sites are largely still intact primarily 

due to limited access and development and the co-operation of landowners. 

However protecting and caring for such important cultural and historical 

values is made difficult when access is not able to be controlled.   

25. As Dr Leach explains;  

"Otakaha" is the name of a stream running inland from what is now 

known as the Kawakawa Station in Palliser Bay. There are quite a few 

archaeological sites in the vicinity, and only one that would qualify with the 

term "pa", in the sense that it is an archaeological site that is naturally 

fortified on all sides. It certainly would be an easy site to defend from attack. 

I recorded this site in the NZAA Site Recording scheme as N168/49 during 

a survey of the area in 1969 (records lodged 1971). It is now listed as 

S28/76 (metric map).  

                                                             
2 Leach, Foss, 1942- & Leach, Helen M. (Helen May) (1979). Prehistoric man in Palliser Bay. National Museum 
of New Zealand, Wellington, N.Z 



 

25 
 

… during our expedition to the area 1969-1972 a small excavation was 

carried out on the garden soils in the stone walls running down the side of 

the N168/49 fortified site. This garden was dated to AD 1261 +- 66 years. I 

attach an excerpt from our published bulletin on this expedition relating to 

the Kawakawa area.3 

26. The issue intensifies when it relates to the potential desecration of wāhi tapu.  

There are only two identifiable wāhi tapu in the area, and one of them is on 

the Kawakawa 1D2 land.  Dr Foss Leach’s research reveals that our tūpuna 

for the most part, were buried individually across the whole area, including 

the mouth of the Kawakawa (Otakaha) river. For that reason, we are 

opposed to allowing potentially thousands of people tramping over our 

tūpuna every year 

27. The recitation of pepeha4 are important in identifying those tribal features 

that are of considerable value and significance.  South Wairarapa Maori 

always refer to Aorangi as their maunga (sacred mountain) – and for that 

reason are reluctant to surrender unhindered access to it.   

Ecological Issues   

28. The trustees have entered into an agreement with Greater Wellington 

Regional Council under the Key Native Ecosystem programme. The Te 

Kawakawa KNE site (52 ha) comprises one of the most diverse coastal 

ecosystems left in the Wellington region, with gravel back dunes and 

beaches, sand dunes, gravel herb field communities, rock stacks, divaricate 

shrub-land and coastal wetlands. 

29. A site must be identified as ecologically significant and be considered 

sustainable for management in order to be considered for inclusion in the 

KNE Programme. The wetland at the northern end of the KNE site near 

Ngawi (known as Punaruku) is significant to the Trust and was historically a 

freshwater source for early Māori, even as far back as Kupe. 

                                                             
3 Ibid pp 156-160 
4  Tribal saying, tribal motto, proverb (especially about a tribe), encapsulating Māori values and human 

characteristics. 
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30. Ecological values can be threatened by human activities.    Although our 

whenua is ‘privately owned’ with signage in place, the site is regularly 

trespassed by people on foot, four-wheel drive vehicles and motorbikes. 

These activities can damage native habitats and disturb native wildlife such 

as native coastal birds. The KNE programme has identified that damage to 

dune systems and disturbance of the native ecosystem by people and 

vehicles covers the entire KNE site. 

31. The trustees have a fiduciary duty to protect this land for the future benefit 

of its owners and descendants.  

A Culture of Non-Compliance 

32. Over the years, we have worked hard at maintaining positive relationships 

with our neighbours and the local community.  At the same time, the 

trustees are constantly aware that we have an obligation of kaitiakitanga or 

stewardship, and that we must protect our whenua against unwarranted 

intrusion, trespass, and violation of our wāhi tapu and sites of 

archaeological, and historical significance. 

33. This is the more difficult challenge.  There exists a culture of non-compliance 

within the community from both visitors and locals to our whenua.  For 

years we have had to deal with people camping on our whenua without 

permission, breaking open locked gates, cutting fence wires and removing 

signs indicating that the whenua is private property.  Trampers, walkers and 

hunters wrongly assume that they can access our land at will.  Often, the 

people who settle in communities such as Ngawi, are isolates: independent, 

and with a total disregard for local government or other rules and 

regulations.    

The Commission’s Treatment of an ‘Overseas Person’ i.e. Kawakawa Station 

34. While the Trust was aware that Kawakawa Station was in discussion with 

the Walkways Commission about a proposed walkway, the matter did not 

come to our full attention until two and a half years after negotiations.  On 21 
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June 2018,Andrea Vance, of Stuff, published a comprehensive report entitled, 

‘Chinese Owner fights access to NZ Farm, says would harm NZ’s Image’.5  

The next day WAC’s CEO Eric Pyle was interviewed on Radio National by 

Jesse Mulligan – ‘Dispute with Overseas Owner over Access’.6  In both cases, 

Mr Pyle stated that the Commission had been consulted on around 300 

purchases through the Overseas Investment Office since 2010, and this was 

the first time such a matter had proceeded to mediation.  There was no 

counter comment from the owners, and both reports were biased toward 

WAC.   

35. The impact of WAC’s publicity on Mr Wong and his family was incendiary.  

Mr Wong became a foreign demon who was interfering with the rights of 

good old Kiwis.  Members of the local community subjected his family to 

racist comments, and the managers of the property were referred to as ‘chink 

lovers’. They subsequently resigned and the publicity led to a downturn in 

the Station’s income from guided walks, and impacted on the economic 

viability of the Trust’s relationship with the Station.   The Trust realised that 

support for the Station owners, in the face of the Commission's actions 

would test its relationship with the local community, but could not stand by 

and see Mr Wong and his family subjected to racist and oppressive 

treatment. 

36. In short, the Commission’s determination to proceed with the walkway, 

contributed to the Station owner’s decision to sell, the resignation of the farm 

and recreational managers, and an uncertain future for the prospective 

owners.  All this has disrupted the Station’s work programme, and the 

effective and efficient management of the Trust/Station partnership.   

  

                                                             
5 https://www.stuff.co.nz/business/farming/104696825/chinese-owner-tramping-access-harms-nzs-

image 
6 https://www.radionz.co.nz/national/programmes/afternoons/audio/2018650492/dispute-with-

overseas-farm-owner-about-public-access 

 

https://www.stuff.co.nz/business/farming/104696825/chinese-owner-tramping-access-harms-nzs-image
https://www.stuff.co.nz/business/farming/104696825/chinese-owner-tramping-access-harms-nzs-image
https://www.radionz.co.nz/national/programmes/afternoons/audio/2018650492/dispute-with-overseas-farm-owner-about-public-access
https://www.radionz.co.nz/national/programmes/afternoons/audio/2018650492/dispute-with-overseas-farm-owner-about-public-access
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37. The unwelcome publicity was likely to make it very difficult to find someone 

interested in purchasing the property, in the knowledge that they were likely 

to face the same treatment from WAC.  If on the other hand, someone is 

willing to buy who is willing to concede to WAC’s demands, then that 

would severely compromise the relationship between the new owner, and 

the Trust.   

WAC Consultation with Tangata Whenua  

38. Once the Trust realised the full implications of this issue, we wrote to the 

responsible Minister on the 14 September, on behalf of the trustees, setting 

out our concerns.  We subsequently concluded that WAC did not want to 

consult with us, for the following reasons;  

a) The Trust did not receive an acknowledgement or reply from the 

Minister.  We wrote again on 1 November, this time to the CEO of 

WAC, (with a copy to the Minister) to be informed that the earlier letter 

must have been ‘mislaid’ during the ministerial transition. 

b) On 6 November, the writer sent an email to the CEO of WAC, asking 

for information about WAC’s Code of Responsible Conduct, and 

documents relating to its development.  Mr Cullinane instead, sent a 

link to the State Services Commission Code of Conduct.  It was only 

when the Trust replied with a detailed request that he Trust got the 

correct link to the information.   

c) The letter to WAC requested a meeting with WAC representatives, 

before the mediation.  The CEO was not available to visit the trustees at 

Kawakawa; and instead suggested a meeting at his Paekakariki home 

on 26 November, declining our suggestion that we meet in the WAC 

office.   Six of the seven trustees attended the two hour meeting, at 

which we raised our concerns.  The trustees left the meeting dissatisfied 

on a number of counts. 
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d)  

39. Once the Trust became aware of the provisions of the Walkways Access 

Commission Act, and the New Zealand Access Code, it realised that the 

Commission had a legal duty to consult with tangata whenua and had failed 

to do so.  Sections 13 to 19 of the Walkways Access Commission Act (the Act) 

provides for the development and issue of a code of responsible conduct, 

including, under Section 13 (d);  information about tikanga  Maori (Maori 

customary values and practices) and Maori relationships with land and 

waterways. 

40. The New Zealand Access Code had been developed as a result of the above 

requirement, and provides useful guidance to WAC about its relationship 

with tangata whenua.  The main body of information about Maori land in 

the code is reasonably comprehensive and includes the following relevant 

comment:  

a) Māori land under the Te Ture Whenua Act does not generally have 

public access rights, so permission must be sought from the owners or 

those authorised by them, and the relevant tikanga learned and 

followed. Cultural offence may be caused by haere pokanoa 

(unauthorised wandering).7 

b) The Commission notes the need to explicitly recognise that there are 

specific provisions applicable to Māori land. In particular, the need to 

identify and contact Māori landholders to seek permission and learn 

the tikanga. 

c) There are examples where open public access has resulted in the 

desecration of taonga, such as wāhi tapu, and sacred sites not identified 

on legal plans. 

d) The Commission recognises that information about the location of wāhi 

tapu and rāhui is customary knowledge and acknowledges tribal 

                                                             
7 Access Code, p.21.   
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reluctance to reveal these locations. Tangata whenua must be free to 

control this information as they see fit. 

41. The Code then refers to means by which the Crown can meet its duty of 

‘active protection’ under Article 2 of the Treaty of Waitangi.  If the 

Commission was concerned to discharge its duty of active protection under 

Article 2 of the Treaty of Waitangi, or to comply with Section 13(d) of the 

Walkways Access Commission Act 2008, and the provisions of the 

Walkways Access Code, then it would have consulted with the trustees of 

Kawakawa 1D2.  It did not.  It was aware of our existence from the outset, as 

the Trust together with the names of individual trustees are named in the 

OIO and LINZ documents. 

42. The Commission made a deliberate decision at the outset, not to consult with 

tangata whenua, and did not act in good faith.  The reasons for that become 

clear, when one considers the impact of open public access on wāhi tapu, 

and the potential desecration of taonga.   

The Commission’s Position on its Duty to Consult 

43. In subsequent communication, it became clear that the Chief Executive of the 

Commission had a very limited understanding of his responsibilities to 

consult with tangata whenua, and the application of tikanga relating to land.   

He acknowledged that he had not consulted, explaining that the 

recommended public access along the northern boundary of Kawakawa 

Station would not have any measurable impact on the Trust or the land 

owned by the Trust, claiming that there  were no earthworks involved   in 

the recommended access and no archaeological sites would  be disturbed.   

44. The Chief Executive took the view that tikanga applies only to land owned 

and occupied by Māori, rather than a system of principles and practices 

which embrace culture, custom, ethic, etiquette, fashion, formality, lore, 

manner, meaning, mechanism, method, protocol, and style – in other words,  

"the Māori way of doing things”.  Tikanga is not confined to a piece of land – 

it embraces the whole area in which Māori exercise ‘mana whenua’. 
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45. In a literal sense, mana whenua refers to the mana or power that comes from 

the land. It also refers to importance, beliefs, and belonging.  Traditionally, 

mana whenua refers to Māori territorial rights, power associated with 

possession and occupation of tribal land. Tribal history and legends are 

based in the lands they have occupied over generations and the land 

provides the sustenance for the people and to provide hospitality for guests.  

The descendants of Hemi Te Miha exercise ‘mana whenua’ on that basis, and 

in terms of their whakapapa to the area.  

46. The Trust put its view at a mediation meeting on the 10th December and put 

our view, even though we had not been consulted, and had not taken part in 

the dispute resolution process.  It was given an hour and the next day, the 

Commission imposed a caveat on the sale of Kawakawa Station.  It made its 

position clear in early February, in the subsequent legal processes, by 

contending that there was no tenable basis for the Trust’s contention of a 

duty to consult arising either under the Walking Access Act, or clause 6 of 

the OIO consent. 

47. The Trust met with the WAC Board on the 20th February 2010, and received 

a formal powhiri.  The Board listened to its concerns, but did not act on 

them.   

 

 

Kim Workman, KNZM, QSO 
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