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CONSULTATION DOCUMENT 

REFORM OF THE OVERSEAS INVESTMENT ACT 2005  

APRIL 2019 

Submission to:  The Treasury 

From:   Bathurst Resources Limited/BT Mining Limited 
   (Alison Brown General Counsel) 

   Level 12 
   1 Willeston Street 
   Wellington 
   PO Box 5963 Lambton Quay Wellington 6145 
 
Bathurst Resources Limited (Bathurst) makes this submission on behalf of itself and BT Mining Limited. 
 
Background 
 
1. Bathurst (including BT Mining Limited of which Bathurst is a 65% joint venture owner) is New 

Zealand’s leading coal producing company with operations throughout New Zealand providing 
coal for local steel making, delivering energy for electricity generation and to domestic dairy and 
food processing industries and exporting high quality metallurgical coal to international steel 
makers.  We anticipate ending this financial year having mined around 2.4m tonnes of coal.  

 
2.  Bathurst is a New Zealand registered ASX listed resource company with the majority of its 

shareholders being overseas investors.  All Bathurst’s mining operations are in New Zealand.  The 
Bathurst group employs around 580 people directly and makes a significant contribution to the 
economic wellbeing of the regions of the West Coast, Southland and the Waikato through this 
direct employment as well as taxes, coal royalties, energy resources levy and equipment and 
supply purchases.  It is generally accepted that the flow-on economic effect in a community is 3.2 
jobs for each mine job. 
 

3. Responsible resource use lies behind all of Bathurst’s activities and its approach to sustainable 
development and management of its social and environmental performance. This means 
everything the company does is guided by a commitment to shareholders, employees, local 
communities, and, importantly, the environment.  Bathurst’s commitment is backed by significant 
investment of time and money to ensure social and environmental impacts are managed from 
design and planning through to production and eventually rehabilitation of mining sites. 
 

4. The ultimate aim is to ensure that Bathurst’s operations enable society to meet its present needs 
without compromising the ability of future generations to meet their needs. 
 

5. Bathurst has a Health, Safety, Environment and Community management framework to guide the 
company’s decisions on responsible resource use and the impact of its activities.  The framework 
has been developed generally in accordance with international standards to enable continuous 
improvement of Bathurst policies, standards and procedures to minimise risk to mine workers and 
the environment. 

  

[23]
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Interaction with the Overseas Investment Act 

 
6. As a listed company with more than 25% of its shareholders being overseas persons Bathurst has 

had significant engagement with the Overseas Investment Act 2005 (OIA) and the Overseas 
Investment Office (OIO) over a number of years in relation to its investments in New Zealand.   
 

7. Coal mining, like other mining, must take place where the resource is located.  Almost inevitably 
this is going to be in rural areas and involve land over 5 hectares over the life of a mine.  As coal is 
extracted the mine will move to new areas while the excavated areas are backfilled and 
rehabilitated.   
 

8. The cost to establish a new mine is significant and is likely to run into tens of millions of dollars 
(from resource proving to feasibility studies to consenting and finally to the development of the 
mine on the ground) and therefore Bathurst needs to have certainty that it can legally control the 
land on which the mine is located for the duration of mining (and subsequent rehabilitation).  
 

9. However Bathurst has little need to own land in the long term.  And this is where a tension exists 
between the controls imposed by the OIA which are aimed at controlling the permanent 
disposition of land into foreign ownership and the need for a regime that provides sufficient 
flexibility for a temporary diversion of ownership into foreign (as defined by the OIA) hands but 
recognising that the land will return to New Zealand ownership in due course and will not be 
permanently “lost” to New Zealanders. 

 
10. We do not think the OIA strikes the correct balance at present instead imposing a costly and time 

consuming process for the temporary acquisition of land by mining companies such as Bathurst 
(which are contributing to the wellbeing of New Zealand) who will inevitably be disposing of any 
land or similar interests acquired once mining (and rehabilitation) are completed. 

 
11. As part of the purchase of the Solid Energy assets in 2016/2017 Bathurst entered into a joint 

venture with Talleys Energy Ltd (a New Zealand company owned by New Zealanders) through BT 
Mining Ltd.  This resulted in an assessment of the suitability of Talleys and its directors by the OIO 
which is an absurd result given that if Talleys had been making the purchase in its own right the 
OIA would not have been triggered at all. 

 
12. It is against this background that we make submissions on the consultation document.  
 
Consultation Document 
Leases of sensitive land 

13. We strongly support excluding leases of sensitive non-urban land from the ambit of the OIA.  The 
suggestion made in the consultation document is that such leases of 10 years or under in term be 
exempted.  We think a more realistic term, particularly for businesses such as ours, would be 20 
years.  This should not only apply to leases but other non-freehold interests in land, including 
where currently caught, licences, and non-exempted profit à prendre.   
 

14. Reference is made to the Resource Management Act test of 35 years for subdivision which is a 
useful proxy for identifying when a lease is effectively considered to be an acquisition of land by 
the “backdoor”.  Accordingly exempting leases for non-urban land of 20 years or less fits well 
within that proxy test.   
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15. We agree that there would need to be a way of preventing a series of regrants of the lease acting 
as a de facto transfer of the land without any screening under the OIA.  However this could be 
achieved by building on the tests set out in regulation 5 of the Overseas Investment Amendment 
Regulations 2016 (and set out in footnote 24 page 25 of the Consultation Document) and requiring 
any regrant within a certain timeframe of all or part of the land in question to be screened if the 
activity to be conducted on the land is substantially the same as previously conducted and by the 
same party or a related party.  This would then give the OIO the ability to actually measure the 
benefit to New Zealand of the activity that had been carried out on the land in the previous 20 
years. 

 
Definition of overseas person as it applies to bodies 

16. While the proposed options set out in the Consultation Document would not affect Bathurst’s 
status as an overseas person nevertheless, we support a reconsideration of the trigger levels for 
making a New Zealand incorporated company with its business in New Zealand subject to the 
screening requirements of the OIA. 
 

17. Further with respect particularly to Option 4 (page 34) we suggest consideration be given to 
widening the pool of bodies corporate that could apply for an exemption.  Taking the suggested 
criteria and applying them to Bathurst we would note the following: 

 
• It is incorporated in New Zealand    √ 
• it is headquartered in New Zealand    √ 
• it is at least 51 percent owned by New Zealanders  X 
• New Zealanders control the board     √ 
• It is listed on a securities exchange    √ 
• It is listed on a NZ securities exchange    X 
• It has dispersed overseas shareholding    √ 
• No foreign government or associate owns equity in the entity √ 
• It has received consent for at least 2 investments under the Act 

in the previous five years     √ 
• Strong record of compliance     √ 

18. Bathurst has a very strong connection to New Zealand as it is incorporated in New Zealand, its 
head office is in Wellington, half of its Board are New Zealanders and all its mines are in New 
Zealand, and it provides coal to important primary industries as well as New Zealand Steel and the 
Huntly Power Station.  We were listed on both the NZX and the ASX but found that the costs of 
maintaining registration on both was excessive and that our New Zealand shareholders were able 
to trade their shares as readily on the ASX as on the NZX and that the ASX was more suited to 
mining companies. 
 

19. It seems to us that we meet most of these criteria and certainly in the most important aspects and 
that consideration should be given to widening the pool of companies that could apply for an 
exemption to include those such as Bathurst.  We make this submission in combination with our 
comments above regarding the temporary required tenure of any freehold estate that we might 
acquire.  Perhaps if Option 4 were widened it could be tagged with the requirement that any 
acquisition of land by mineral companies would be exempt provided that a binding undertaking 
was given by the exempted company that it would divest itself of the land no later than, say, 30 
years after acquisition. 
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Assessing investor’s character and capacity 
 
20. We wish to comment on the additional potential changes on page 57. 

 
21. As indicated above it does seem unnecessary for the character and capacity of New Zealanders 

identified as ROPs/IWCs to be scrutinised under the OIA where otherwise they would be free to 
enter into the transaction in their own right.  We support the removal of this requirement. 
 

22. The suggestion to expand the test’s scope by applying it to non-natural persons is not supported.  
A “broad consideration” of corporate character suggests a large element of subjectivity would be 
introduced and this could also bring personal bias.  If a company or its parent company’s tax 
arrangements and labour and environmental practices are conducted legally then it is 
inappropriate for another person’s judgement to override this.  It is disappointing to see this 
suggestion as the overall thrust of the Consultation Document is to streamlining criteria by making 
them more certain and objective. 
 

23. We support introducing a “standing consent” for overseas persons who have previously received 
consent with no changes in ROPs/IWCs nature and suitability. 

 
Screening the impacts of investment 

24. As a “user” of the screening tests set up under the OIA and associated regulations we can confirm 
that we find them complex and overlapping increasing the time and costs associated with putting 
together an application.  We also agree that allowing the government of the day to add further 
factors by way of regulation is questionable and should be removed. 
 

25. A number of options are presented and tabulated on page 67.  We have some difficulty in 
responding to the options as they are only headline statements and without being able to see the 
wording of any proposed new tests we cannot judge what impact they would have in the real 
world.  We do of course support any simplification but not at the cost of introducing more 
discretion, uncertainty and the potential for bias in decision making.  Who would get to decide 
what is and is not in the national interest for example?  Would this be used as a backdoor way of 
promoting political agendas? 

 
26. The counterfactual test creates the most difficulty for us as an applicant.  The Sub-Options A-C on 

pages 75 and 76 are all supported in that they should be alternatives to establishing the 
counterfactual with the applicant free to choose the alternative it can best provide evidence on.   

 
Timeframes for decisions 

27. Our experience is that the processing of applications is long and frustrating.  The Consultation 
Document has identified the knock-on effects accurately.  If other countries are able to process 
applications between 30-60 days then we should be able to as well.  We support setting definite 
timeframe for processing applications and Option 2 in particular. 
 

Additional Issue 
 
28. An additional issue we would like to raise is around contracts which give a first right of refusal 

(FROR) to an overseas person for the purchase or lease of sensitive land.  To be clear these FRORs 
are when exercised conditional upon the proposed purchaser (or lessee) obtaining all necessary 
approvals under the OIA.  However we are advised by the OIO that 2 consents are required: one 
to enter into the FROR contract and another upon its exercise. 
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29. We are at a loss to understand why 2 consents are required.  It is when the FROR is exercised that 

a conditional contract to purchase or lease the land comes into existence and the purchase or 
lease cannot be lawfully completed until OIO consent has been granted.  To require a prior consent 
at the time the FROR is entered into makes no sense; at that point in time the potential 
purchaser/lessee has not made the decision to proceed, how then can the tests under the OIA be 
met?  And this is aside from the costs of applying twice in respect of the same subject matter. 
 

30. We seek an amendment to the OIA that permits entry into a FROR contract by an overseas person 
in respect of sensitive land to be an exempted interest. 

 
 
Bathurst Resources Limited/BT Mining Limited 
 

 
Alison Brown 
General Counsel 
 
22 May 2019 
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