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Submission on Treasury consultation document:  
Reform of the Overseas Investment Act 2005 
 
 
This is a personal submission.  I have a policy research background.  I am an member of  
CAFCA and for the last three years have monitored OIO consents on their behalf. 
 
Aims of the review 
 
The Minister’s media release (14.4.19) says the second phase review is ‘aimed at cutting red tape 
and giving decision-makers the ability to consider the broader impact on New Zealand of potential 
investments’.  I strongly support the latter, with a stronger ‘benefit to New Zealand’ test (criterion 
1), but not the former.  I support the Minister’s desire for productive investment (criterion 2) that 
will benefit New Zealand – not just the buying up of our revenue streams.  
 
The Minister’s two purposes seem contradictory.  The term ‘red tape’ is a dog whistle for 
deregulation.  Options that decrease screening categories will surely increase risks to New Zealand 
(including political risks) and give rise to more situations in which increased powers to say no will be 
needed. 
 
A requirement to show how the overseas investment will provide ‘substantial and identifiable 
benefit’ should apply to all applications for sensitive and adjoining land assets, significant business 
assets and fishing quota.  Wider criteria should allow the Minister to consider whether the 
investment will or will not benefit New Zealand as a whole, by considering whether it is consistent 
with other established policy goals, strategies and legislation.  These must include protection of 
public health, environmental health, the conservation estate and ngā taonga katoa under the Treaty 
of Waitangi (which surely include fresh water), as well as future policies to reduce carbon emissions 
and ameliorate climate change.  The criteria should be broad and policy based, not reactions to the 
latest geo-politics.  
 
This is regulatory legislation.  Treasury has the role of advising on criteria and processes that are 
based on the principle that owning or investing in sensitive assets in New Zealand is a privilege, that 
will screen applicants effectively, that will reduce possible risks, and that will ensure that all overseas 
investment is productive and to the benefit of New Zealand.  This should not include amending 
legislation in response to the grizzles of those regulated.   
 
Retain definition of overseas ownership or control, with no exemptions 
 
No change to the 25% overseas ownership ‘bright line’ definition for all sensitive and adjoining 
land, significant business assets and fishing quota.  I strongly oppose increasing the 25% criterion, 
or allowing exemptions, whether in the Act or in Regulations.  
 
There should be no exemptions to the 25% overseas ownership requiring OIO consent.  The Act and 
the OIO must treat all companies equally.   
 
It would defeat the purpose of the Act to allow exemptions from obtaining consent unless the 
investment is is a total purchase or take-over.  Similarly, ‘majority New Zealand company’ is not an 
acceptable criterion as it would mean companies could be bought up or taken over to the extent of 
50% ownership without any regulation or character checks or requirement for ‘substantial and 
identifiable benefit’ to the company or to New Zealand.  In most cases, the change in ownership 
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could happen without becoming public, as most business media report on overseas investments 
when they see an OIO consent summaries, usually just parroting them.    
 
Nor should there be exemptions for companies with ‘significant connections to New Zealand’.  The 
meaning of this is inadequately defined and inadequately discussed.  If this doesn’t mean ownership 
and control, does it mean a large chunk of a particular market in New Zealand or of production in a 
particular sector, or because it was once a cute little New Zealand start-up?  Does it mean being a 
New Zealand registered subsidiary?  Any company can be registered anywhere and many are for 
'technical reasons' (including avoiding tax, regulation or liability) and this exemption would provide 
another one.  I have no idea from the consultation document what Treasury means by ‘significant 
connections’, or how it will be interpreted by corporate lawyers in the future.  It will result in 
expensive cases for court interpretation – even if it is defined better in an amendment Bill.  
 
This option, and some of the other suggestions, seem to suggest special treatment for our ‘specially 
connected’ mates.  Favours for mates is New Zealand’s favourite form of mild corruption.   
Option 4, exemption for significant connection to New Zealand (p.36) is significantly negative, in my 
view, on all three criteria.  It is also significantly negative because exemptions would be made behind 
closed doors.  The OIO process, however thorough, currently lacks transparency. 
 
I do not support the Australian example or other options related to assumed control, rather than to 
beneficial ownership.  ‘Individuals controlling the investment’ could be front-men for anything, or 
readily swapped for a clean one.  Liquor licensing in Christchurch used to be like that. 
 
Overseas buyers of shares in NZX- listed companies should not be excluded from consent 
requirements just because these companeis are majority New Zealand owned and/or controlled.  
This would unfair to other overseas investors.  It would distort investment towards the NZX rather 
than investing in small productive enterprises, e.g. example in horticulture or green energy start-ups.      
 
Beneficial ownership should remain the key criteria, not whether or not the overseas can exert 
control (always? sometimes? just a restraint on risk-taking?.  25% is more than enough for a 
company start operating in consideration of overseas interests and their global strategies, even if the 
overseas control is ‘passive’.  Just as an overriding focus on the ‘bottom line’ and ‘shareholder value’ 
could detract from ‘benefits to New Zealand’ such as environmental protection.  It is commonly said 
that large passive investors and large numbers of small passive investors have this effect, so that 5% 
plus 5% plus 5% plus 5% plus 5% may be no different than a single 25% overseas owner.  It is also 
commonly said that a 10% shareholding can be enough for an active player to control a company on 
important decisions – particularly if other shareholders are passive investors.   So I disagree with 
Table 6, p.43 and all the options in Table 7.   
 
Tipping point for requiring consent – should remain 25% 
It sounds to me as if companies are dealing very sensibly with ‘tipping points’ – but grizzling a bit.   
 
Incremental investments above 25% 
 
No change – except maybe drop the regulation, which appears to be causing some of the issues 
raised.  The consent process should happen with all increases in overseas shareholding, even by the 
same person or company.  So that the OIO can continue to monitor how much New Zealand land or 
business or quota is being bought up, and tell New Zealanders.  And so the OIO can consider 
whether that increase will be productive and beneficial to New Zealand.  The process will be faster 
as all except the latest material will be available – but there should never be a ‘standing’ consent.  
Acquiring assets in New Zealand should always be a privilege, to be granted, not assumed.  There 
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should always be an opportunity to monitor changes and to consider the criteria and conditions of 
the consent.   
 
The situation described of a shareholder increasing their share of a company because another 
shareholder decreased theirs without selling, seems strange and artificial.  Companies themselves 
decide the number of shares and the investment capital they do or don’t need that makes up the 
‘worth’ of the company.  The ownership share in question (including profit share and degree of 
control) has nevertheless increased.  The change of shareholding in the New Zealand asset needs to 
be notified and consented.  Rules that don’t apply in ‘special’ cases just encourage legal games and 
work-arounds.  Again, material used in the previous application can be represented, together with 
new material to cover any changes in the interim, which will speed the process for applicant and 
OIO.  
 
Screening for good character, including tax compliance 
 
The OIO should know who exactly who applicants are.  All personal and corporate beneficiaries of 
the investment should meet the good character test. 
 
I accept that screening investor ownership increasingly complex and time consuming – that’s the 
globalised financial world we live in.  But regulatory compliance is a normal cost of business.  The 
OIO has increased its efficiency and effectiveness, and has received additional resources, and that’s 
great.  But OIO costs of processing and enforcement should be fully funded by the applicants.   
If shareholders or equity fund investors are receiving a return on their investment, then clearly 
someone knows who they are and where they are contactable, and should provide that information 
to the OIO.   
 
We deserve to know who these people are, and that they are not shonky.  They are benefiting not 
only from our assets, but from our economy, our tax-funded infrastructure and our hard work.  The 
nationalities listed in many applications indicate that many of the shareholders of these companies 
or private equity funds are ‘located’ in low tax or secrecy jurisdictions.  New Zealand is trying to 
participate in OECD’s Base Erosion and Profit Shifting programme to change current practices of 
personal and corporate tax and regulation avoidance.  These practices are now on a scale that 
starves governments of revenue for development and welfare programmes, and undermines 
democracy.1  A core component of the OECD programme is that governments should identify and 
share information about beneficial owners of accounts and international transfers.  We have seen 
how requiring names rapidly reduced the dodgy use of New Zealand’s trust structures.  We should 
not now undermine this BEPS work by screening fewer investors and knowing less about who is 
taking New Zealand-earned money out of our economy or where it is going.   
 
It has amazed me, over the three years that I have been monitoring OIO consents, how many 
transactions list new owners whose nationalities are in low tax haven or secrecy jurisdictions where 
ownership and business records concealed.  Some large acquisitions have been by ‘bidcos’ or private 
equity fund holding companies set up the week before consent, by what appear to be fairly small 
financial advice companies.  Company searches have ended at unlikely addresses for business 
operations, with one director and 700+ other companies.  Some consents related to a new 
subsidiary adding an extra layer of legal insulation in a group structure.   We would be lucky to find 
anyone home in these companies, let alone anyone who will care about the wider impacts on New 
Zealand society discussed below. 
 
New Zealand is not a secrecy regime; we are currently participating in international cooperative 
efforts to increase tax compliance.  In the interests of joined-up government, this is not the moment 
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for OIO law to start reducing information requirements and screening, which could potentially assist 
the tracking of money flows.  If an overseas applicant does not provide and continue to make 
available a list of the beneficial owners of the investment, this should to be taken to reflect adversely 
on their good character.    
 
OIO’s screening of applicants should include checking good corporate character, as well as good 
character of individual investors or shareholders and directors in control of the investment or 
company.  That test should remain broad, but include tax behaviour.   As UK tax expert Richard 
Murphy writes1, tax compliance and the use of tax haven secrecy are mutually incompatible.   Any 
evidence of non-compliance (sic) with tax laws and other regulations in any jurisdiction in which an 
investor or company actually does business should be taken as failing the good character test. 
 
Screening the impacts of overseas investment  
 
For overseas ownership to be ‘a privilege’, there must be a clear legal ability for the OIO regulator 
and the Minister responsible for the Act to say no.  The ‘you- get-consent-as-long-as-you-can-tick-a-
few-of-these-boxes’ approach isn’t good enough. 
 
The OIO or Ministers should consider the benefits and risks of the sale of any sensitive asset in a 
holistic way.   As well as the, criteria for consent should include clear benefits from the overseas 
investment, with possible negative impacts also considered.   This should involve three distinct tests:  

(i) Whether or not the persons and corporation involved are of good character,  
(ii) Whether or not there is ‘substantial and identifiable benefit’ from the overseas 

investment in and future management of the sensitive asset itself, and  
(iii) Whether or not there will be a wider ‘benefit to New Zealand.’   

 
All investment in New Zealand assets should be productive investment. This is stated in Criterion 2, 
yet the assessment of options seems only to consider whether investment would increase.    
 
‘Substantial and identifiable benefit’ test 
 
Investment tests should apply to all sensitive and adjoining land, substantial business assets and 
fishing quota.  The tests of ‘substantial and identifiable benefit should apply to the ownership and 
management of the asset itself (with wider benefit to New Zealand being a separate test).  It should 
be a greater benefit than if the assets remained in current or other New Zealand ownership.  If the 
asset is already foreign owned, the new owner should still show additional benefit to New Zealand.  
‘Market testing’ is unnecessary; the applicant’s clear proposals for development, technology 
and/other or unique contribution that provide ‘substantial and identifiable benefit’ in the view of 
the OIO regulator or the Minister responsible is sufficient.    
 
It is good to see that this is already being required for sensitive land, under the 2017 Ministerial 
Directive.  Trapping a few possums and offering to talk to Walking NZ is good practice in land 
ownership by New Zealanders, not a substantial benefit of overseas ownership.  Offering to sell the 
Crown some doubtfully-owned river bed, foreshore or seabed is surely contrary to ‘Maori cultural 
values’ and Treaty protection rights.    
 
In regard to significant business assets, I have seen relatively few consent summaries in which the 
benefits of overseas rather than local ownership are clear – and I don’t think I’ve seen any in which 
the amount of promised development capital or value of new technology is specified.  The 

                                                            
1 R. Murphy, Dirty secrets: how tax havens destroy the economy, p.120.  



5 
 

‘substantial and identifiable benefit’ test should apply to overseas ownership and management of 
New Zealand business assets.  As the Minister says, productive investment. 
 
In three years I have seen just one consent that was not the purchase of an existing business.  For a 
moment, I thought OIO had forgotten to include the vendor – then I realise the applicant was 
actually going to set up a greenfield $100m business from scratch.  Most are buying existing farms or 
businesses.  They are just buying up our revenue streams. 
 
The threshold for significant business assets should be $50 million or lower.  New Zealand 
businesses are small: over half employ fewer than 20 staff; three quarters fewer than 50 (Feb.2017).  
The current threshold of $100 million allows many overseas acquisitions of ownership and earnings 
to go unnoticed, with no requirement to show benefit or development of those New Zealand assets.    
In regard to New Zealand fisheries, it’s hard to think what benefit to New Zealand there is in selling 
our fishing quota offshore (as distinct to selling our caught fish).  What is the point of the 200k 
exclusive economic zone or 12k territorial zone if we do that?  Especially when we know of boats 
that register in ‘flags of convenience’ countries, flout zone boundaries and fishing rules and treat 
their crews appallingly.   Good character and benefit to New Zealand tests should certainly apply to 
any overseas-owned applications to purchase quota. 
 
‘Benefit to New Zealand’ test 
 
We can’t expect overseas parent companies, ‘passive investors’ and private equity funds to know or 
care about broad impacts on New Zealand society, economics or environment.  That’s the role of 
government, on our behalf.   
 
For this reason, there should definitely be a ‘benefit to New Zealand test’ for overseas investment in 
all New Zealand sensitive assets, with a clear power for the OIO or Ministers to say no.   
 
I think this section of the consultation document needs more thinking through.  There seem to be 
some knee-jerk responses to recent news events.  We are worrying about who exactly owns or 
influences Huawei, but not why 2Degrees has been taken over by a paper-thin company in 
Amsterdam airport, or that Waste Management, now setting its own rubbish collection policy in 
Kapiti, is half owned by the Chinese government who no longer want our rubbish. 
 
The suggested components of the ’benefit to New Zealand’ test are much too specific, and will date 
rapidly.  In the coming decades, major environment, social and economic policy changes will happen 
– have to happen – that may not be consistent with overseas business interests in New Zealand’s 
land and resources.  Clearly the current OIO criteria were insufficient when they were met by an 
overseas company promising technical development and a 900% increase in extraction from a water 
aquifer, to be exported in a zillion plastic bottles.  The outcry from communities and iwi against 
consents for fresh water exports shows that water is a taonga New Zealander want to protect and 
conserve.  Not sell offshore for a 10c per litre royalty.   
 
A ‘benefit to New Zealand’ test, with Ministerial overview, should apply to all our natural resources, 
under whatever legislation applies.  
 
Of the options presented, the term ‘national Interest test’ is too broad and vague – who knows what 
that could mean?  How many test cases would it take to define it?  On the other hand, specifying just 
‘water’ and ‘Maori cultural values’ as the only two risk areas is very short-sighted.   The Act should 
base consent on criteria that allow the Ministers to decline a consent on grounds related to 
established policy and goals strategies or legislation.  Not paranoia based on geopolitics.   
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Our trade treaties, which impact on regulatory powers and strategies, are intended to permit 
protection of public health and the environment.  Environmental regulation is a main area that has 
come under challenge in investor/state disputes elsewhere, so should be covered by the OIO test.     
 
The role of the Treaty of Waitangi in local life and politics is another whole area deserving of 
protection.  That includes very sensitive land and the right to equality, not just ‘cultural values’.  The 
Article 2 protections of the Treaty of Waitangi should be referred to directly.  The Treaty guarantees 
Maori ownership and control over their land, and other assets broadly defined in the text of the 
Treaty that Maori signed and in ongoing jurisprudence.  Maori believe they have not sold the 
foreshore and seabed, let alone all the fresh water or fresh air.    
 
The application should undergo a ‘benefit to New Zealand’ in addition to showing overseas 
ownership or investgment will benefit the particular asset.  Under this test, the criteria for granting 
or declining consent should be: 
 

“OIO consent for overseas investment and ownership of sensitive assets should: 
(a) should provide additional benefit to New Zealand, and  
(b)  should not substantially detract from the achievement of the goals and purposes of policies 
or legislation on: 

(i) the environment, the conservation estate, and the climate 
(ii) the protection of rivers, lakes and seas 
(iii) resource extraction  
(iv) the protection of public health and animal health 
(v) essential infrastructure 
(vi) ngā taonga katoa under the Treaty of Waitangi.” 

 
Treasury’s proposal to include essential infrastructure in the ‘benefit to New Zealand’ requirement is 
a good one.  It’s a pity these risks weren’t raised in Treasury Briefings to Government in the 1980s, 
or by MFAT in trade talks.  It’s hard to think of a sector of New Zealand’s infrastructure isn’t in part 
owned by large overseas companies – who could in theory pull the plug and bring us to our 
economic knees.   Our privately owned media, including new media, is nearly all already owned and 
controlled by US or Australian companies.  However, the concern about possible ‘espionage, 
sabotage and… inappropriate leverage’ seems to be about China – our largest trading partner but 
the USA’s latest enemy of choice.   
 
I dislike the consultation document’s focus on ‘national security’, ‘public order’ – what are those? – 
political risk, geopolitics and other paranoia.  If an investment has benefits for New Zealand and is 
consistent with New Zealand’s policy goals, it should in theory be immaterial whether that company 
is owned by the Chinese government or by the New Zealand government or by corporations or 
private equity fund holders of good character who pay their taxes.  Corporations and private equity 
funds also have strategic agendas that aren’t mine.     
 
If the ‘benefit to New Zealand’ test is based on consistency with broad policies and is well written, 
there should be minimal temptation to pass new regulations in response to passing political 
concerns.  Legislation needs to last decades, providing certainty, and will do so if there is the 
flexibility to refine detail as practices and circumstances change.  Sections allowing Regulations by 
Order in Council are a normal and appropriate way of doing this.  Regulations and legislative 
amendments do not have retroactive application, according to standard Legislative Guidelines.  
Occasional minor changes to the Regulations would be the least of the uncertainties faced when 
investing business money in another country.    
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Griping about the current number of test factors in the Act and Regulations is, in any case, 
unwarranted.  Currently these appear to be treated as tick box lists requiring little effort.  Consent 
summaries show that applicants or their lawyers usually cite a couple from the Act and maybe a 
couple from the regulations, as appropriate.  It is well past time for more stringent benefit tests and 
ongoing monitoring of compliance.  
 
Criteria for requiring OIO consent 
 
Sensitive adjoining land 
 
No change.  The Act should continue to require OIO consent for overseas ownership of land 
adjoining sensitive land (Schedule 1, Table 2).  Dropping this requirement may reduce the OIO’s 
workload by 14%, but it will not reduce risk to New Zealand and the environment.   
 
Table 2 was a political decision; one that I agree with.  It establishes a screening process to see 
whether, in each particular case, there will be a risk or not.   Tables 1 and 2 are about the screening 
for risk that informs the OIO’s or Minister’s decision to grant, decline or encourage ‘substantial and 
identifable benefits’, which become a condition of the consent.  Before the risks become issues that 
upset communities or political dead rats.    
 
The s.37 requirement for the OIO to list Table 2 parks and reserves is identified as ‘a problem’.  All I 
could find on the OIO website by way of a list is just a restatement of s.37.  However, the LINZ 
website provides extremely whiz-bang detailed maps of the whole country, free online.   I see no 
problem that a search category tick box couldn’t sort out, by way of an s.37 list.  And surely national 
legislation should outrank and underpin local government land labels, not the other way around.  Or 
the LINZ map could give both labels.  Both of these are a job of work, not a ‘problem’, in my view. 
 
An example that springs to mind about considering adjoining land is necessary for overseas 
ownership.  A large overseas corporation now owns a Levin landfill upstream from a marae and 
ignores ongoing complaints from the hapu about leaching.  It is understandable that an overseas 
company mightn’t understand the culture, history or full spiritual significance involved.   Yes, 
certainly local government should sort it but they no longer see the rubbish as theirs; they privatised 
the problem.   The OIO might have identified the risk and encouraged the applicant to establish a 
relationship with the tangata whenua as a ‘benefit to New Zealand’ condition.  Or might have come 
to other decisions consistent with national-level waste and environmental protection policies, in a 
joined-up-government way.  Ministerial oversight criteria that include ‘protection of the 
environment’ and ‘ngā taonga katoa’ could ensure this application was referred upstairs and 
addressed.   
 
Leases of sensitive land  
 
No change.  Overseas ownership of land leases, and activities on them, should be screened for the 
Act's current and proposed ‘benefit to New Zealand’ reasons, and for the good character of the 
leasing persons or companies.   
 
Leased land is important in New Zealand: i) because large land leases are a particular feature of New 
Zealand farming and history; ii) because there is a shift in business practice to leasing rather than 
owning (cars, buildings, land).  E.g. several recent Tegel applications related to selling their 
production sites, then leasing them back.  Their activity has the same impacts as if the land were 
owned but possibly with less responsibility taken for environment/community/benefits to New 
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Zealand.  The OIO and the government won’t know about such changes in overseas investment 
unless it screens. 
 
Will people who aren't here care for land they don't even own to the same degree?  Think renters in 
your house rather than occupying yourself.  You'd check out the tenant and the situation pretty 
thoroughly, wouldn't you?  So should the OIO. 
 
Current and future government policies will include encouraging/requiring land use changes and 
regulation to protect the environment.  We will want responsibility to be taken by committed land 
users, not a disengaged distant land owner and a disengaged investor concerned only with 
percentage return on investment.   Leases of land to overseas investors should be to persons and 
companies of good character and meet criteria for benefit to New Zealand. 
 
Periodic leases 
 
No problem, no change.   Stick to three years.   
As described, a ‘periodic’ lease is the same as a lease – either shorter or longer or who knows?  
Whether they agree on an end date now or later does not seem to be relevant to whether the lessee 
is of good character or will provide benefit to New Zealand.  An everyday understanding of leasing is 
probably an agreement of three or more years’ duration, with more responsibility for things rates 
and maintenance retained by the owner.  Anything under three years is renting.  Let’s stick with 
that.   
 
Distinguishing different duration of lease for different treatment will just encourage ‘work-arounds’ 
to best advantage.  When the report said ‘disproportionate response to the potential risks’ of 
different kinds of lease, I’m unclear who you think the risk is to.  Let’s stick to focusing on the 
privilege of overseas ownership of New Zealand land or assets and achieving the ‘benefit to New 
Zealand’ goals of the Act.   
 
Significant business assets  
 
Please change.  The threshold for significant business assets should be $50 million or lower.  New 
Zealand businesses are small: over half employ fewer than 20 staff; three quarters fewer than 50 
(Feb.2017).  The current threshold of $100 million allows too many transfers of ownership and 
earnings to go unnoticed, with no requirement to show any benefit in terms of asset development, 
and no opportunity to consider benefit or risk to New Zealand.   (This repeat of an earlier paragraph 
is deliberate – it’s important.) 
 
Experience with the Overseas Investment Office 
 
It is great that the OIO’s resources have been increased to allow better monitoring and enforcement 
of consent conditions.  Improvements from this Stage 2 review will also require better resourcing.  
As the consultation document acknowledges, time frames for the OIO’s part in consent processes 
have improved.  Perhaps applicants themselves could do more to ensure timely consent; some large 
complex investments appear to treat OIO consent as an afterthought. 
 
A key concern is transparency.  We must rely on the OIO to do a good job for us, because the system 
currently totally lacks transparency.   This is regulation by a state agency – the process and the facts 
should be public and transparent.  Business confidentiality is overrated, particularly in regard to ‘a 
privilege’ granted by public officials and representatives.  The purchase price eventually paid is 
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probably the least of my concerns.  The identity of all beneficial owners, as well as ‘those responsible 
for the investment’ should be a matter of public, easily accessible record. 
 
All applications for OIO consent should be notified on the OIO website.  There must be one clear 
cut 25% overseas ownership rule that applies to every transaction, with none of the obscure and 
perhaps arbitrary exemptions suggested in the consultation document.  Public notification of 
applications will be beneficial in that communities and iwi can identify any local issues at an early 
stage and bring them to the attention of the OIO.  Similarly, the public and NGOs may have 
information about good character. 
 
Consent summaries are currently cryptic in the extreme.  One or two have even omitted the address 
of the sensitive land.  Most of the essential information that applicants must provide can only be 
obtained by an OIA request – maybe.   
 
Future consents on the OIO website should include much fuller details about the assets, and about 
the ways in which the overseas investment will be productive and bring substantial and identifiable 
benefit and the wider benefit to New Zealand.  The OIO is now required to monitor ongoing 
compliance and the OIO will be assisted in this work if the conditions of consent are readily available 
to local communities.   
 

 
Linda Hill, Kapiti Coast, Wellington 
23.5.2019 
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