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Responses to consultation questions 
 

2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Pernod Ricard is a fully integrated wine producer and distributor in New Zealand. We own, as well 
as lease, a number of vineyards in New Zealand. We also have wine production, bottling and 
distribution facilities in New Zealand. Pernod Ricard Winemakers New Zealand Limited (‘PRWNZ’) 
is a subsidiary of the French Pernod Ricard Group and is therefore an ‘overseas person’ under the 
Overseas Investment Act 2005 (‘Act’) 
 
We agree that there is a problem with the current treatment of leases of sensitive land under the 
current regime. In addition to the issues identified in paragraphs 83 and 84 of the consultation 
paper, we also note the following issues that are of material concern to our business and the 
broader wine industry in New Zealand: 
 

a) The wine-grower community in New Zealand is aging. There is an increasing concern 
amongst the growers in the wine-growing community, that they may not be able to retire 
without New Zealanders showing an interest in acquiring their business and property. As 
such, there is a growing trend for local growers to grant long-term leases on their land to 
wine producers such as Pernod Ricard. This will give the growers time to undertake 
succession planning, and, by retaining freehold interests in the land, the ability to 
transfer/sell the land to family (e.g. relatives, children or grandchildren) in the future.   

 
b) There are only a handful of wine companies in New Zealand that have the ability to manage, 

and are interested in acquiring and/or leasing, small-scale vineyards in a cost-effective 
manner. Most of these companies are foreign owned to which the Act will apply.  

 
c) The current screening process for leases makes it difficult for wine companies to acquire 

leasehold interests in horticultural (non-urban) land. In particular, in cases where there are 
well established vines and growing operations, the benefit test prescribed under the Act 
makes it difficult to prove that substantial and identifiable benefits can be added over and 
above the status quo. This could potentially lead to situations where growers are 
incentivised to ‘run-down’ the existing operations so there will be development opportunities 
on the land for an acquirer to demonstrate.  Additionally, without companies willing and able 
to lease the vineyards, growers may be forced to sell the land, causing more land to be sold 
on the open market (which can potentially result in more land leaving New Zealand 
ownership permanently).  

 
d) The inability to secure grape supply through leasing arrangements has been impacting the 

supply chain and makes operating in New Zealand increasingly more difficult. A lack of 
quality grape supply will drive up the costs of production, which will in turn lead to 
competitiveness issues for the sale of New Zealand wine locally and overseas. Wine is one 
of New Zealand’s major export earners, and so important to the New Zealand economy.  
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Such costs concerns mean that producers may be compelled to look at supplementing 
production offshore, with a consequential impact on the ability to continue to expand in the 
New Zealand market.  

 
e) Making an application to the Overseas Investment Office is a costly exercise, and there is no 

guarantee that consent will be granted. This is an issue for both Pernod Ricard, but also the 
land owner. Faced with the uncertainty of having to proceed with an application for consent, 
or not, a grower may feel forced into accepting a less attractive offer for the sake of 
certainty. This may not be the most advantageous situation for the grower, in terms of value, 
ongoing ability to control the freehold of the land, and quality of the vineyard management 
skills that a more substantial and experienced international operation such as PRWNZ can 
offer. 

 
f) In some cases where the potential investment involves the acquisition or lease of a small 

and established vineyard, PRWNZ has elected not to proceed with the investment as the 
costs, complexity and uncertainty associated with the application process has outweighed 
the benefits of such investment.  

 

 
[23] [25]
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

While the options are good starting points, as detailed in our answers below, the thresholds 
proposed under these options (10 years for non-urban land) are too low and will not fully resolve 
the issues under the existing regime. Please see our responses below on what we consider should 
be the correct threshold.  
 
We agree that reform in this area will have a positive effect on compliance costs. It is difficult to 
quantify this precisely, but to the extent that any reform would negate the requirement to seek OIO 
approval to a leasehold interest, the costs saved will be substantial. These costs will include the 
OIO application fee itself, together with legal costs to prepare the application and manage the 
process, along with internal management costs and time spent in preparing, submitting and 
managing an application.  
 
Legal costs can be substantial. We agree that the anecdotal evidence mentioned in the 
Consultation Paper about legal costs to submit an application is (depending of course on the nature 
of the application) close to actual costs. It should also be recognised that the ‘vendor’ in such 
situations (in this case the lessor) also has added legal costs in terms of preparation of a vendor 
information form, and otherwise responding to requests for further information from the acquirer. 
 

 

Do you think the right reform options (pp. 25 – 26) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We do not see the need to draw a distinction between non-urban land and other types of land in 
Option 2. We prefer Option 1 but the threshold for exemption should be raised to a more 
appropriate threshold (see our response below).  
 

 

[23] [25]



Have your say on the Overseas Investment Act 2005 – Submission Form   |   5 
7696452.2 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 
years or more is appropriate, and: 

• if so, why do you consider this the appropriate threshold? 

• if not, what alternative threshold would you support, and why?  

No. We consider the appropriate exemption threshold for non-urban land (or more specifically, 
horticultural land) should be 30 years. 

Most of the leases that are currently held by Pernod Ricard are for a term of 30 years (including 
rights of renewal). Generally, it takes 3-5 years following commencement of a lease for a vineyard 
to come into full production. The development cost  that Pernod Ricard will typically incur in respect 
of a leased vineyard is approximately $50,000 per hectare, and it will take at least 17 years to 
breakeven (without taking into account any associated lease and/or finance costs). It is critical to 
Pernod Ricard, in assessing whether to proceed with such an investment, that there is a 
reasonable level of return of such investment, thereby necessitating the requirement for a longer 
term lease. 

Securing the supply and quality of grapes is essential to Pernod Ricard’s wine production, and in 
particular, for its New Zealand branded wines such as Brancott Estate,  Stoneleigh and Montana. 
To continue our production of these wines, we require a stable and continuous supply of premium 
New Zealand grapes from growers. A lease period of 30 years offers that certainty from a supply 
chain perspective.  
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8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree that there is a problem with the current investor test. With reference to the issues 
identified in paragraph 168, we comment as follows: 

Issue 1: Agree. Some of the directors of Pernod Ricard are based in France (where Pernod Ricard 
Group’s head office is based) and have limited involvement in the New Zealand business. Due to 
the size of the Pernod Ricard Group, going up the chain to obtain information and confirmations on 
the good character of Group level directors can be costly, challenging (as they can be viewed as 
intrusive), and often cause delays in making an application. Where larger organisations are 
involved, the potential number of people brought within the wide range of the ROP/IWC regime can 
be substantial, and there is considerable time spent in undertaking ‘good character’ assessments 
on such individuals and assembling relevant information.  Given the test also applies to persons in 
whom the ROP/IWC may have a 25% or more interest, this can sometimes mean having to look 
into entities that are well removed from the operations of the New Zealand business, have no 
impact on the New Zealand investment, and in which the ROP has only a minority stake (and is 
therefore not able to fully control the relevant entity).  It is questionable what additional value this 
provides to the Regulator in assessing applications in relation to the New Zealand operations.  

We agree that the current ‘good character’ test is difficult to apply, particularly in relation to those 
aspects specifically identified – “whether convicted or not” and “any other matter”.  Investors want 
certainty in relation to the criteria to be met in relation to any overseas investment screening 
regime. The current wording makes the provision of the relevant certificates difficult, as on a wide 
interpretation of the requirements of section 19(1)(a) even a possible contravention that an IWC 
was not aware of could be captured, or a possible contravention that was remedied many years 
ago. As IWC’s are asked to provide statutory declarations in relation to these matters, it is highly 
desirable that there is real clarity in respect of the criteria for such assessments.  

Issue 2: Agree – we do not see the need to screen those IWCs who are New Zealanders.  

Issue 3: Agree – this is a significant concern for Pernod Ricard. We have an active and 
longstanding business in New Zealand. As New Zealand’s leading wine company, we hold 
approximately 7% of the New Zealand wine industry total supply, 25% of New Zealand domestic 
market share, and 7% of all New Zealand wine exports. We also play an active role in industry 
bodies, environmental protection and sustainability. However, the current regime does not take into 
account corporate citizenship and a company’s contribution to a key industry and/or New Zealand 
generally.  

Issue 4: Agree – We do not see the need to satisfy the investor test for each and every application, 
especially in cases where the investor's circumstances have not materially changed, and the type 
of investment being made is substantially similar to a previous consented investment. As set out in 
our responses below, we consider that it could be prudent to introduce a ‘standing consent’ type 
regime for investors who have previously satisfied the investor test.  
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We do not consider that Options 1 or 2 will adequately address the issues identified in paragraph 
168 of the paper. In fact, the removal of business experience and acumen and financial 
commitment from the investor test may lead to the undesirable consequence of allowing an 
investment in sensitive assets be made by an inexperienced and financially inept investors, while 
still leaving in the uncertainties contained in the current good character test. Option 3 is preferred 
over the other two options as it offers more certainty. However, as discussed below, we consider 
that an alternative form of Option 3 is the most appropriate,  
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Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We propose that an alternative option should be adopted. The alternative option should include the 
bright-line approach in Option 3. We submit that this provides applicants with the greatest level of 
certainty in preparing and submitting applications, and statutory declarations. This is highly 
desirable from the perspective of all parties involved in the process.  In addition, we would propose 
that the test could but expanded to include the following: 

a) Corporate Character: A holistic assessment of a corporate’s character by considering 
not only the ‘negative factors’ (e.g. corporate misconduct) but also ‘positive factors’ 
such as corporate citizenship and its contribution to New Zealand. The current regime 
focuses too much on the experience and character of specific individuals, some of 
whom may have very little involvement in the New Zealand investments. There should 
be an opportunity when making a consent application, for the OIO to consider the 
broader contributions that an investor has made to New Zealand.  
Taking Pernod Ricard for example, we would like our contributions to New Zealand and 
the local wine industry to be recognised by the OIO when we make an application.  
Some of our contributions include: 

• Promoting the image of New Zealand wine: We help to promote the image 
of New Zealand produced wine internationally through the sales support and 
marketing we provide. This also benefits other New Zealand wine producers.  

• Award-winning contribution to the environment and sustainability: 
PRWNZ recently won the Wine Industry Category of the Cawthron 
Marlborough Environment Awards for the second time. We are working 
towards zero waste to landfill, focusing on re-use and recycling, and are 
committed to biodiversity.   

• R&D and charitable works: We are committed to research and development 
(and support of PHD students) and our charitable works. For example, we 
have a longstanding relationship with the Marlborough Falcon Trust which 
works to protect the endangered native falcon. Our main charity partner is 
Conservation Volunteers which runs conservation projects including planting 
thousands of trees in the country.  

• Providing support through industry bodies: We play a strong role in 
industry bodies such as NZ winegrowers.   

• Other economic benefits: Unlike many other producers who take their 
bottling offshore, we have a bottling facility in New Zealand and so are able to 
keep all the manufacturing (and the associated economic benefits) in New 
Zealand. We also provide employment to many New Zealanders.   
 

b) Standing Consent: We support the introduction of a ‘standing consent’ regime for the 
investor test. Under this regime, investors who have previously satisfied the investor 
test would not need to satisfy the investor test again, provided that their circumstances 
have not materially changed, and the type of investment being made is substantially 
similar to a previously consented investment. This will help to reduce the time required 
to prepare an application, as collecting information from each of the IWCs is a time-
consuming and costly process.   
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What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

 

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 
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9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree that the current counterfactual test is uncertain and overly complex (refer 
paragraphs 190-192 of the paper). In our experience, it can be difficult to satisfy the counterfactual 
test (and for benefits to be ‘substantial and identifiable’) where a lease is taken over a small 
established, and well managed, vineyard (non-urban land over 5 hectares) or other operation for a 
term of more than 3 years. Please refer to our responses in section 2 above for more detail. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

  

 

Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer Option 2 because it simplifies the existing benefits test and removes the requirement for 
benefits to be ‘substantial and identifiable’ for non-urban land. However, Option 2 should be further 
modified so that small-scale transactions such as small leases would only be required to meet the 
substantial harm test, without otherwise having to satisfy the benefits test; i.e. provided that the 
investment does not cause substantial harm, the investor will only need to demonstrate little benefit 
or maintain the status quo.  We would also question the true value of the ‘counter factual’ test as 
currently structured and believe that it adds little value to the overall assessment of quality 
investment by overseas persons. 

In relation to the sub-options which are set out on pages 75 and 76 of the paper, our preference is 
to remove the counterfactual test entirely.   

 

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

No. The ability to consider ‘negative effects’ without qualifying what these ‘negative effects’ are, or 
how much weighting would be placed on a particular ‘negative effect’ can create further uncertainty.  
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Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 

 

 

Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

Yes. We found it difficult to demonstrate that benefits will be ‘substantial and identifiable’ where the 
proposed investment is a lease of a small established, well managed vineyard for a term of more 
than 3 years. Please refer to our responses in section 2 above for more detail. 

 
Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 
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If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 
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14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree with the issues described in this section of the paper.  In our view the current farm 
land advertising requirement serves little purpose. As discussed in Section 2 above, there are very 
few buyers in the wine-grower’s market, most of which are foreign-owned.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We do not consider Option 1 will help to address the issues described in the paper.  Most sellers 
who wish to test the market or believe that there is a competitive market for their property, would 
have advertised their property over and above what is required under the farm land advertising 
rules. Option 1 will also increase compliance costs by requiring the vendor to spend more on 
advertising.   

Option 2 will reduce unnecessary compliance costs relating to advertising completely and is 
preferred.   

 

Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Yes, Option 2 is preferred. The farm land advertising requirement adds little value, especially in 
terms of leasehold interests, and should be removed.  

 
  



Have your say on the Overseas Investment Act 2005 – Submission Form   |   14 
7696452.2 

15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree with the issues identified in paragraphs 252 to 254 of the paper. At times it can take 
a long time for a decision to be received on an application (on one occasion, it took us around 8 
months to obtain consent) and as a result the decision making process to complete a transaction 
can often be delayed.   

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

 

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

We prefer Option 1 as Option 2 is too complex. 

Sub-option 1 is the ‘ideal world’ for investors but can be hard to implement as it puts significant 
pressure on the decision-maker. From a practical perspective, Sub-option 2 appears to be the more 
workable option as it offers certainty as to process times but also gives the OIO the ability to 
‘screen’ low-quality applications during the 15 working day QA process.    

 

What do you consider to be the appropriate timeframes and why? 

 

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 
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Experience with the Overseas Investment Office 
If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 

 

 

Other comments on the regime? 
If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

Currently the overseas investment regime does not differentiate between foreign-owned 
businesses that are making significant contributions to New Zealand (e.g. companies that are 
based in New Zealand, employ New Zealand staff, contribute positively towards New Zealand 
environment/economy and have invested significantly in New Zealand etc.) and businesses that 
have very little or no presence in New Zealand. In our view, companies that have invested and 
contributed significantly to New Zealand over a long period of time should not be subject to the 
same screening process as other overseas persons. 

We propose that the overseas investment regime should introduce a ‘trusted investors’ scheme, 
whereby overseas investors who can demonstrate that they have a good track record and a 
longstanding establishment can go through a fast-track application process.  
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Responses to consultation questions 
 

2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Pernod Ricard is a fully integrated wine producer and distributor in New Zealand. We own, as well 
as lease, a number of vineyards in New Zealand. We also have wine production, bottling and 
distribution facilities in New Zealand. Pernod Ricard Winemakers New Zealand Limited (‘PRWNZ’) 
is a subsidiary of the French Pernod Ricard Group and is therefore an ‘overseas person’ under the 
Overseas Investment Act 2005 (‘Act’) 
 
We agree that there is a problem with the current treatment of leases of sensitive land under the 
current regime. In addition to the issues identified in paragraphs 83 and 84 of the consultation 
paper, we also note the following issues that are of material concern to our business and the 
broader wine industry in New Zealand: 
 

a) The wine-grower community in New Zealand is aging. There is an increasing concern 
amongst the growers in the wine-growing community, that they may not be able to retire 
without New Zealanders showing an interest in acquiring their business and property. As 
such, there is a growing trend for local growers to grant long-term leases on their land to 
wine producers such as Pernod Ricard. This will give the growers time to undertake 
succession planning, and, by retaining freehold interests in the land, the ability to 
transfer/sell the land to family (e.g. relatives, children or grandchildren) in the future.   

 
b) There are only a handful of wine companies in New Zealand that have the ability to manage, 

and are interested in acquiring and/or leasing, small-scale vineyards in a cost-effective 
manner. Most of these companies are foreign owned to which the Act will apply.  

 
c) The current screening process for leases makes it difficult for wine companies to acquire 

leasehold interests in horticultural (non-urban) land. In particular, in cases where there are 
well established vines and growing operations, the benefit test prescribed under the Act 
makes it difficult to prove that substantial and identifiable benefits can be added over and 
above the status quo. This could potentially lead to situations where growers are 
incentivised to ‘run-down’ the existing operations so there will be development opportunities 
on the land for an acquirer to demonstrate.  Additionally, without companies willing and able 
to lease the vineyards, growers may be forced to sell the land, causing more land to be sold 
on the open market (which can potentially result in more land leaving New Zealand 
ownership permanently).  

 
d) The inability to secure grape supply through leasing arrangements has been impacting the 

supply chain and makes operating in New Zealand increasingly more difficult. A lack of 
quality grape supply will drive up the costs of production, which will in turn lead to 
competitiveness issues for the sale of New Zealand wine locally and overseas. Wine is one 
of New Zealand’s major export earners, and so important to the New Zealand economy.  
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Such costs concerns mean that producers may be compelled to look at supplementing 
production offshore, with a consequential impact on the ability to continue to expand in the 
New Zealand market.  

 
e) Making an application to the Overseas Investment Office is a costly exercise, and there is no 

guarantee that consent will be granted. This is an issue for both Pernod Ricard, but also the 
land owner. Faced with the uncertainty of having to proceed with an application for consent, 
or not, a grower may feel forced into accepting a less attractive offer for the sake of 
certainty. This may not be the most advantageous situation for the grower, in terms of value, 
ongoing ability to control the freehold of the land, and quality of the vineyard management 
skills that a more substantial and experienced international operation such as PRWNZ can 
offer. 

 
f) In some cases where the potential investment involves the acquisition or lease of a small 

and established vineyard, PRWNZ has elected not to proceed with the investment as the 
costs, complexity and uncertainty associated with the application process has outweighed 
the benefits of such investment.  

 
We set out below a case study based on a real-life situation to better illustrate the issues above: 
 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

While the options are good starting points, as detailed in our answers below, the thresholds 
proposed under these options (10 years for non-urban land) are too low and will not fully resolve 
the issues under the existing regime. Please see our responses below on what we consider should 
be the correct threshold.  
 
We agree that reform in this area will have a positive effect on compliance costs. It is difficult to 
quantify this precisely, but to the extent that any reform would negate the requirement to seek OIO 
approval to a leasehold interest, the costs saved will be substantial. These costs will include the 
OIO application fee itself, together with legal costs to prepare the application and manage the 
process, along with internal management costs and time spent in preparing, submitting and 
managing an application.  
 
Legal costs can be substantial. We agree that the anecdotal evidence mentioned in the 
Consultation Paper about legal costs to submit an application is (depending of course on the nature 
of the application) close to actual costs. It should also be recognised that the ‘vendor’ in such 
situations (in this case the lessor) also has added legal costs in terms of preparation of a vendor 
information form, and otherwise responding to requests for further information from the acquirer. 
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Do you think the right reform options (pp. 25 – 26) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We do not see the need to draw a distinction between non-urban land and other types of land in 
Option 2. We prefer Option 1 but the threshold for exemption should be raised to a more 
appropriate threshold (see our response below).  
 

 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 
years or more is appropriate, and: 

• if so, why do you consider this the appropriate threshold? 

• if not, what alternative threshold would you support, and why?  

No. We consider the appropriate exemption threshold for non-urban land (or more specifically, 
horticultural land) should be 30 years. 

Securing the supply and quality of grapes is essential to Pernod Ricard’s wine production, and in 
particular, for its New Zealand branded wines such as Brancott Estate, Stoneleigh and Montana. 
To continue our production of these wines, we require a stable and continuous supply of premium 
New Zealand grapes from growers. A lease period of 30 years offers that certainty from a supply 
chain perspective.  
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8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree that there is a problem with the current investor test. With reference to the issues 
identified in paragraph 168, we comment as follows: 

Issue 1: Agree. Some of the directors of Pernod Ricard are based in France (where Pernod Ricard 
Group’s head office is based) and have limited involvement in the New Zealand business. Due to 
the size of the Pernod Ricard Group, going up the chain to obtain information and confirmations on 
the good character of Group level directors can be costly, challenging (as they can be viewed as 
intrusive), and often cause delays in making an application. Where larger organisations are 
involved, the potential number of people brought within the wide range of the ROP/IWC regime can 
be substantial, and there is considerable time spent in undertaking ‘good character’ assessments 
on such individuals and assembling relevant information.  Given the test also applies to persons in 
whom the ROP/IWC may have a 25% or more interest, this can sometimes mean having to look 
into entities that are well removed from the operations of the New Zealand business, have no 
impact on the New Zealand investment, and in which the ROP has only a minority stake (and is 
therefore not able to fully control the relevant entity).  It is questionable what additional value this 
provides to the Regulator in assessing applications in relation to the New Zealand operations.  

We agree that the current ‘good character’ test is difficult to apply, particularly in relation to those 
aspects specifically identified – “whether convicted or not” and “any other matter”.  Investors want 
certainty in relation to the criteria to be met in relation to any overseas investment screening 
regime. The current wording makes the provision of the relevant certificates difficult, as on a wide 
interpretation of the requirements of section 19(1)(a) even a possible contravention that an IWC 
was not aware of could be captured, or a possible contravention that was remedied many years 
ago. As IWC’s are asked to provide statutory declarations in relation to these matters, it is highly 
desirable that there is real clarity in respect of the criteria for such assessments.  

Issue 2: Agree – we do not see the need to screen those IWCs who are New Zealanders.  

Issue 3: Agree – this is a significant concern for Pernod Ricard. We have an active and 
longstanding business in New Zealand. As New Zealand’s leading wine company, we hold 
approximately 7% of the New Zealand wine industry total supply, 25% of New Zealand domestic 
market share, and 7% of all New Zealand wine exports. We also play an active role in industry 
bodies, environmental protection and sustainability. However, the current regime does not take into 
account corporate citizenship and a company’s contribution to a key industry and/or New Zealand 
generally.  

Issue 4: Agree – We do not see the need to satisfy the investor test for each and every application, 
especially in cases where the investor's circumstances have not materially changed, and the type 
of investment being made is substantially similar to a previous consented investment. As set out in 
our responses below, we consider that it could be prudent to introduce a ‘standing consent’ type 
regime for investors who have previously satisfied the investor test.  
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We do not consider that Options 1 or 2 will adequately address the issues identified in paragraph 
168 of the paper. In fact, the removal of business experience and acumen and financial 
commitment from the investor test may lead to the undesirable consequence of allowing an 
investment in sensitive assets be made by an inexperienced and financially inept investors, while 
still leaving in the uncertainties contained in the current good character test. Option 3 is preferred 
over the other two options as it offers more certainty. However, as discussed below, we consider 
that an alternative form of Option 3 is the most appropriate,  
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Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We propose that an alternative option should be adopted. The alternative option should include the 
bright-line approach in Option 3. We submit that this provides applicants with the greatest level of 
certainty in preparing and submitting applications, and statutory declarations. This is highly 
desirable from the perspective of all parties involved in the process.  In addition, we would propose 
that the test could but expanded to include the following: 

a) Corporate Character: A holistic assessment of a corporate’s character by considering 
not only the ‘negative factors’ (e.g. corporate misconduct) but also ‘positive factors’ 
such as corporate citizenship and its contribution to New Zealand. The current regime 
focuses too much on the experience and character of specific individuals, some of 
whom may have very little involvement in the New Zealand investments. There should 
be an opportunity when making a consent application, for the OIO to consider the 
broader contributions that an investor has made to New Zealand.  
Taking Pernod Ricard for example, we would like our contributions to New Zealand and 
the local wine industry to be recognised by the OIO when we make an application.  
Some of our contributions include: 

• Promoting the image of New Zealand wine: We help to promote the image 
of New Zealand produced wine internationally through the sales support and 
marketing we provide. This also benefits other New Zealand wine producers.  

• Award-winning contribution to the environment and sustainability: 
PRWNZ recently won the Wine Industry Category of the Cawthron 
Marlborough Environment Awards for the second time. We are working 
towards zero waste to landfill, focusing on re-use and recycling, and are 
committed to biodiversity.   

• R&D and charitable works: We are committed to research and development 
(and support of PHD students) and our charitable works. For example, we 
have a longstanding relationship with the Marlborough Falcon Trust which 
works to protect the endangered native falcon. Our main charity partner is 
Conservation Volunteers which runs conservation projects including planting 
thousands of trees in the country.  

• Providing support through industry bodies: We play a strong role in 
industry bodies such as NZ winegrowers.   

• Other economic benefits: Unlike many other producers who take their 
bottling offshore, we have a bottling facility in New Zealand and so are able to 
keep all the manufacturing (and the associated economic benefits) in New 
Zealand. We also provide employment to many New Zealanders.   
 

b) Standing Consent: We support the introduction of a ‘standing consent’ regime for the 
investor test. Under this regime, investors who have previously satisfied the investor 
test would not need to satisfy the investor test again, provided that their circumstances 
have not materially changed, and the type of investment being made is substantially 
similar to a previously consented investment. This will help to reduce the time required 
to prepare an application, as collecting information from each of the IWCs is a time-
consuming and costly process.   
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What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

 

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 
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9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree that the current counterfactual test is uncertain and overly complex (refer 
paragraphs 190-192 of the paper). In our experience, it can be difficult to satisfy the counterfactual 
test (and for benefits to be ‘substantial and identifiable’) where a lease is taken over a small 
established, and well managed, vineyard (non-urban land over 5 hectares) or other operation for a 
term of more than 3 years. Please refer to our responses in section 2 above for more detail. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

  

 

Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer Option 2 because it simplifies the existing benefits test and removes the requirement for 
benefits to be ‘substantial and identifiable’ for non-urban land. However, Option 2 should be further 
modified so that small-scale transactions such as small leases would only be required to meet the 
substantial harm test, without otherwise having to satisfy the benefits test; i.e. provided that the 
investment does not cause substantial harm, the investor will only need to demonstrate little benefit 
or maintain the status quo.  We would also question the true value of the ‘counter factual’ test as 
currently structured and believe that it adds little value to the overall assessment of quality 
investment by overseas persons. 

In relation to the sub-options which are set out on pages 75 and 76 of the paper, our preference is 
to remove the counterfactual test entirely.   

 

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

No. The ability to consider ‘negative effects’ without qualifying what these ‘negative effects’ are, or 
how much weighting would be placed on a particular ‘negative effect’ can create further uncertainty.  
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Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 

 

 

Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

Yes. We found it difficult to demonstrate that benefits will be ‘substantial and identifiable’ where the 
proposed investment is a lease of a small established, well managed vineyard for a term of more 
than 3 years. Please refer to our responses in section 2 above for more detail. 

 
Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 
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If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 
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14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree with the issues described in this section of the paper.  In our view the current farm 
land advertising requirement serves little purpose. As discussed in Section 2 above, there are very 
few buyers in the wine-grower’s market, most of which are foreign-owned.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We do not consider Option 1 will help to address the issues described in the paper.  Most sellers 
who wish to test the market or believe that there is a competitive market for their property, would 
have advertised their property over and above what is required under the farm land advertising 
rules. Option 1 will also increase compliance costs by requiring the vendor to spend more on 
advertising.   

Option 2 will reduce unnecessary compliance costs relating to advertising completely and is 
preferred.   

 

Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Yes, Option 2 is preferred. The farm land advertising requirement adds little value, especially in 
terms of leasehold interests, and should be removed.  

 
  



Have your say on the Overseas Investment Act 2005 – Submission Form   |   13 
7696452.2 

15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree with the issues identified in paragraphs 252 to 254 of the paper. At times it can take 
a long time for a decision to be received on an application (on one occasion, it took us around 8 
months to obtain consent) and as a result the decision making process to complete a transaction 
can often be delayed.   

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

 

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

We prefer Option 1 as Option 2 is too complex. 

Sub-option 1 is the ‘ideal world’ for investors but can be hard to implement as it puts significant 
pressure on the decision-maker. From a practical perspective, Sub-option 2 appears to be the more 
workable option as it offers certainty as to process times but also gives the OIO the ability to 
‘screen’ low-quality applications during the 15 working day QA process.    

 

What do you consider to be the appropriate timeframes and why? 

 

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 
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Experience with the Overseas Investment Office 
If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 

 

 

Other comments on the regime? 
If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

Currently the overseas investment regime does not differentiate between foreign-owned 
businesses that are making significant contributions to New Zealand (e.g. companies that are 
based in New Zealand, employ New Zealand staff, contribute positively towards New Zealand 
environment/economy and have invested significantly in New Zealand etc.) and businesses that 
have very little or no presence in New Zealand. In our view, companies that have invested and 
contributed significantly to New Zealand over a long period of time should not be subject to the 
same screening process as other overseas persons. 

We propose that the overseas investment regime should introduce a ‘trusted investors’ scheme, 
whereby overseas investors who can demonstrate that they have a good track record and a 
longstanding establishment can go through a fast-track application process.  
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