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Reform of the Overseas Investment Act 
2005: Facilitating productive investment 
that supports New Zealanders’ wellbeing 
Submission Form 
Details of submitter 
For individuals 

Name: Joseph Lee 

Contact number:  

Contact email:  

Region/country: Australia 

 
For organisations 

Name of organisation:  

Contact person:  

Contact person’s position 
in organisation: 

 

Contact number:  

Contact email:  

Region/country:  

Confidentiality request 
If you want all or part of your submission to be kept confidential and not uploaded onto the 
Treasury’s website, please mark the applicable box below: 

Entire submission 
confidential  

 

 

Part of submission 
confidential1  

 

 

Name only confidential  

                                                
1 The text that you do not want published must be clearly marked in the submission. 
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Responses to consultation questions 
4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

An underlying problem in the definition of ‘overseas person’ under s 7 of the Overseas Investment 
Act 2005, as it applies to bodies corporate, is its emphasis on a ‘25 per cent’ shareholding. Such a 
requirement is inflexible and does not cater for situations whereby lower shareholding may equally 
give rise to control over ‘sensitive land’ and ‘significant business assets’ in New Zealand. The 
proposed 49 per cent shareholding ceiling in the consultation document is equally not an ideal 
alternative option. This is because setting specific percentages of shareholding as jurisdictional 
thresholds will lead foreign investors to find ways to circumvent New Zealand’s foreign investment 
review (‘FIR’) framework. 

In this submission, ‘FIR framework’ refers to foreign investment legislation and its related regulations 
in a particular jurisdiction. In the case of New Zealand, it refers to the Overseas Investment Act 2005 
and Overseas Investment Regulations 2005. 

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

A preferred option is to focus on control. New Zealand’s FIR framework should not put a figure on 
shareholding. Whether a foreign investment would result in control over sensitive land and significant 
business assets in New Zealand should be ascertained on a case-by-case basis. Foreign investors 
are extremely sophisticated in the way they structure their investment capital. They may bribe or 
enter into informal arrangements with New Zealanders in order to gain influence over ‘sensitive land’ 
and ‘significant business assets’. It is proposed that the amended Overseas Investment Act 2005 
should compel foreign investors to disclose the extent of their beneficiary interests in ‘sensitive land’ 
and ‘significant business assets’ through informal agreements. Further, a criminal penalty should be 
imposed on foreign investors who have bribed New Zealanders with the view to obtaining control 
over ‘sensitive land’ and ‘significant business assets’. 

It is unlikely that the proposal to focus on control will capture a large number of publicly listed 
companies in New Zealand, given their dispersed share ownership. Constant changes of share 
ownership in publicly listed companies will only be subject to New Zealand’s FIR framework if the 
alterations lead to control of ‘sensitive land’ and ‘significant business assets’ by foreign investors. 
The frequency of this occurring would be low. 
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8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

The existing investors’ test does not encourage entrepreneurship. Factors such as business 
experience and acumen as well as financial commitment ought to be removed from the test should 
it survive the reform. Foreign investors should be encouraged to take business risks. Further, foreign 
investors will have conducted in-depth risk-benefit analysis prior to investing in New Zealand. Finally, 
the issue of immigration eligibility is the exclusive jurisdiction of the Immigration Act 2009, not the 
Overseas Investment Act 2005. All of these factors do not help New Zealand to attract foreign 
investment. 

 

Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

A ‘bright-line’ test in option 3 is preferable. The test’s major drawback, however, is that its outcomes 
do not inform any foreign government influence over an ‘individual with control’ (IWC) and ‘relevant 
overseas person’ (ROP).  

 

What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

Potential criminal offences include fraud, murder, manslaughter, and rape. Tax evasion and offences 
concerning environmental pollution could be added to the list of civil offences. 

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

A criterion could be added requiring all foreign investors to disclose the extent of their affiliations, 
directly or indirectly, with foreign governments. Privately owned foreign corporations may equally be 
subject to control by governments of their home countries. A criminal penalty can be imposed for 
failure to disclose the information. Such mechanism is necessary given that the current s 15(2)(c) of 
the Overseas Investment Act 2005 does not equip the Minister of Finance with sufficient tools to find 
out such affiliation or influence. Adopting the mechanism will also mean that New Zealand’s FIR 
framework does not need to distinguish between investors from privately owned or state-owned 
foreign corporations.  
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9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

The existing ‘benefit to New Zealand’ test contains a long list of factors that are complicated and 
difficult to address. The test also expects too many benefits from foreign investment. Such an 
expectation can be a stumbling block to enhancing New Zealand’s reputation as a preferred 
destination for foreign investment. Instead, the amended Overseas Investment Act 2005 should shift 
its emphasis on the negative effects of foreign investment in New Zealand. The following section 
explains these effects.  

 

Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Option 4 is preferable. The option could be refined by adopting a national security test. The strength 
of a national interest test is that it shifts the onus to the assessing authority or the New Zealand 
Government, as the case may be, to show that a proposed foreign investment would be contrary to 
national interest. A national security test has a similar effect. One of the major shortcomings of a 
national test is that it is too broad and vague. Such a test also legitimises political intervention into 
the foreign investment review process because it is assumed that politicians know matters of national 
interest better than others. Further, the concept of ‘substantial harm’ under Option 2 may be subject 
to different interpretations, particularly regarding the degree of harm that would be considered 
‘substantial’. In comparison, a national security test is clearer conceptually. It also entails a higher 
benchmark than political standards.  

The proposed national security test can be divided into two distinct categories; namely, foreign 
investment that is or would be harmful to the national security of New Zealand. Such categorisation 
is almost identical to those under the American and Canadian FIR frameworks. It is recommended 
that the concept of national security be broadened. It should not be confined to defence- or military-
related meanings such as espionage, sabotage, and coercion. Instead, it ought to comprise potential 
negative effects on the environmental, competition, job security, water extraction, Māori cultural 
values, health, tax, and education. These matters can be expressly spelt out in the amended 
Overseas Investment Act 2005.  

Further, an open-ended criterion - namely, ‘any other factor that is deemed appropriate’, may be 
added to the list of considerations in assessing national security risks. A major criticism levelled at 
the criterion is that it will lead to uncertain review outcomes. Its strength, though, is the considerable 
flexibility given to the assessing authority in the review process. Further details concerning the 
proposed assessing authority appear in the subsequent section. 

To boost confidence and enhance transparency in New Zealand’s FIR framework, two related 
mechanisms can be implemented. First, the assessing authority must give its reason(s) under the 



Have your say on the Overseas Investment Act 2005 – Submission Form   |   5 

open-ended criterion. Second, foreign investors ought to be given the right to respond to the reasons 
of the assessing authority. 

 

Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 

The proposed reform should not spell out any specific industries that are potentially subject to 
national security review. This will add flexibility to New Zealand’s FIR framework. Nonetheless, some 
major terms such as critical infrastructure, critical technology, and ‘dual-use’ technologies may be 
defined broadly, as is the case under the United States’ (US) FIR framework. 

 
If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 

The Preferred Agency 
The ideal agency responsible for assessing prospective transactions should model the Committee 
on Foreign Investment in the United States (‘CFIUS’) and Australia’s Foreign Investment Review 
Board (‘FIRB’), albeit with modifications. Both the CFIUS and FIRB have shortcomings. First, they 
are susceptible to political influence and the opinions of lobbying groups. The CFIUS makes 
decisions after consulting its 11 members, comprising Secretaries from across the US federal 
cabinet, although it also receives advice from the US Director of National Intelligence. Meanwhile, 
the functions of the FIRB is only advisory. This means that Australia’s Federal Treasurer can override 
FIRB’s decisions. Similarly, the US President is also given the authority to reject or suspend any 
proposed foreign investment; the CFIUS has no power to do so. This has led to criticisms that the 
American and Australian FIR frameworks are susceptible to political influence, including the opinions 
of strong lobbying groups. 

The proposed model in New Zealand’s FIR framework should comprise an independent statutory 
assessing authority that is free from political influence. This can be achieved by appointing experts 
in their respective fields to join as members. To achieve diversity in opinions on national security or 
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public order issues, a number of ministers within the New Zealand Government could be added to 
the membership of the assessing authority.  

Call in and Screening 
To facilitate the ‘calling in’ of proposed foreign investment, New Zealand’s FIR framework could adopt 
a compulsory notification process. Under this proposal, all foreign investors must lodge notifications 
to the assessing authority addressing a number of important criteria. Based on the information in the 
notifications, the assessing authority, not the Minister of Finance, could ‘call in’ any proposed foreign 
investment that poses national security risks in New Zealand.  
 
Ultimate Decision Maker 
The authority to make the final decision whether to approve a proposed foreign investment must be 
vested in the assessing authority, not the Minister of Finance or any other cabinet minister. This will 
ensure that national security issues are free from politics and community concerns. Both may not 
fully understand issues concerning national security risks in foreign investment. 

 

15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

The existing arrangements not only lack certainty, but also give foreign investors the impression that 
the Overseas Investment Office (hereafter ‘OIO’) is inefficient.   

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

Option 2 is ideal. This is because it will provide certainty and flexibility. It is suggested that time should 
‘stop to run’ if foreign investors fail to submit the required documents or information. This will compel 
foreign investors to submit quality applications for assessment.  

 

What do you consider to be the appropriate timeframes and why? 

The appropriate timeframes should be determined based on the resources of the assessing authority.  

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 

I do not agree. They are many reasons why no decision is made within the prescribed time period. It 
could be the fault of either foreign investors submitting the review applications or the assessing 
authority. In such cases, New Zealand’s FIR framework should cater for unexpected circumstances; 
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for instance, by allowing an extension of time. Foreign investors are generally willing to wait, so long 
as they are given a definite but reasonable timeframe within which they could expect an outcome. 

 
 

Other comments on the regime? 

If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

Thank you for the opportunity to play a part in shaping New Zealand’s FIR framework. I have three 
additional comments. First, the proposed assessing authority in this submission should be well 
resourced to process review applications efficiently. Foreign investors not only expect certainty, 
simplicity, and clarity in New Zealand’s FIR framework but also efficiency in the way the assessing 
authority discharges its duties. All of these attributes send a positive message to the world that New 
Zealand is serious about encouraging foreign investment.  

Second, the amended Overseas Investment Act 2005 should not serve as the only legislation that 
regulates ownership in and operation of infrastructure assets of national importance in New Zealand 
on national security grounds. Sources of national security threats are not limited to proposed foreign 
investment. Such risks could equally arise after a foreign investment had received an approval from 
the assessing authority. Further, domestic corporations owning or operating such assets in New 
Zealand could pose serious national security risks, if left unregulated. In this regard, New Zealand 
could adopt a legislation similar to Australia’s Security of Critical Infrastructure Act 2018 (Cth) (SCIA). 
The SCIA requires owners or operators, both domestic and foreign corporations, to disclose their 
ownership in Australian critical infrastructure assets, including their connections with foreign 
governments. It also authorises Australia’s Minister of Home Affairs to issue directions compelling 
any corporations to undertake specific act or refrain from certain actions with the view to mitigating 
national security risks.  

Third, the amended Overseas Investment Act 2005 should confer greater authority upon the 
proposed assessing authority, including the capacity to enter into contractual agreement with foreign 
investors to mitigate national security risks. Adopting the measure is a better option than an outright 
rejection of proposed foreign investment. 

Fourth, the proposed assessing authority proposed should submit an annual report to the New 
Zealand Government to be tabled in the Parliament. This will allow the Parliament to scrutinise the 
exercise of power by the assessing authority, and hence, ensure transparency in the implementation 
of New Zealand’s FIR framework. 
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