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Submission on the Reform of the Overseas Investment Act 
This is a personal submission made by: 

John Wilson 

 

1. The national interest 

A national interest should be applied to all foreign investment applications (above a 
very low threshold – see below) and a ministerial power to reject applications on the 
grounds that they are ‘not in the national interest’ should be included, as the stage 2 
review provides, in the reformed Act. But it is also important that either in the Act 
itself, or in some instrument enacted pursuant to the Act, that it be spelled out 
clearly what ‘assessment matters’ should guide the minister in his or her exercise of 
the discretion to reject an application on the grounds that it is ‘not in the national 
interest’. This detailed specification of the assessment matters should cover 
specifically (but not exclusively): 

(a) the environmental effects of the investment (the avoidance of any environmental 
damage or harm) and particularly any likely adverse impact of the investment on the 
country’s carbon emissions; 

(b) the need to ensure continuing (or resumed) national control of the country’s 
natural resources (especially water, as the consultation documents acknowledge) 
and of all important infrastructure (including modes of transportation, waste 
management, telecommunications; 

(c) protection of the rights of tangata whenua and the avoidance of any further 
encroachment on or diminution of tino rangatira, as understanding of its nature 
evolves. 

 

2. The ‘good character’ of those applying to buy any land or other asset 

The definition of ‘good character’ should be tightened up and, again, the ‘assessment 
matters’ that must be taken into account when a minister is deciding whether an 
applicant is of good character should spelled out in some appropriate way to ensure 
that the minister’s decision can be shown to be soundly based on known principles. 
Specifically, ‘good character’ should be taken to include the applicant’s record in 

[23]



such areas as environmental responsibility, treatment of workers and recognition of 
workers’ rights to act collectively, political interference in any country’s internal 
affairs and readiness to meet fair tax obligations in all jurisdictions. In respect of the 
latter, any application made by an individual or corporate entity based in a known 
tax haven should be rejected on that sole ground. 

It must be clearly spelled out in the Act that the ‘good character’ test applies not only 
to individuals but also to companies and other corporate entities. 

It should not be left to the New Zealand authorities to investigate the good character 
of applicants. Applicants should be required to demonstrate in any applications to 
acquire an asset, at the time they make the application, that they are of good 
character, following such criteria as those enumerated above, and to agree to the 
New Zealand authorities making any enquiries into the applicant’s character that it 
deems are appropriate or required. 

 

3. Thresholds and limits 

In general the reformed Act should lower the thresholds and limits that have applied 
in the past. Specifically: 

(a) the $100 million threshold which triggers the need for a foreign investor to apply 
for permission to acquire an asset should be lowered and the Act should require that 
any future trade or other agreements with other countries not create a higher 
threshold for applications made by the nationals of those countries. 

(b) the definition of foreign control or ownership should be reduced to 10 per cent of 
the value of the asset as that is the effective figure for most assets at which a single 
owner can control the affairs of any corporate entity. 

 

4. Enforcement 

To ensure that the provisions of the reformed Act are observed, the Act should set 
up an independent agency, with defined statutory powers to regulate overseas 
investment in New Zealand. All decisions that body makes, and the grounds on which 
the decisions have been made, should be publicly notified in full (without any 
exceptions for the abused claim of ‘commercial sensitivity’). The independent 
regulatory agency should also be charged with responsibility for regular and vigorous 
audits, specifically that the investment has resulted in any ‘benefits for New Zealand’ 
that it was claimed would flow from the investment when the application was made. 
The agency should also be charged with maintaining an accurate register of all 
foreign-owned assets and with making the register readily available to the public. 
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