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Responses to consultation questions 

 
Introduction 
 
WWNZ is a New Zealand company incorporated on 30 September 1987 (company number 
357961).  It is an Overseas Person within the meaning of the Overseas Investment Act 2005 (the 
"Act”) by reason of it being ultimately owned by Woolworths Group Limited, a company listed on the 
Australian Stock Exchange.  
 
WWNZ is incorporated in New Zealand, headquartered in New Zealand, and the majority of its 
board of directors reside in New Zealand. It has a track record of proven and substantial beneficial 
investment (including job generation) in New Zealand and a track record of compliance with OIO 
consent conditions.     
 
WWNZ’s current interests in New Zealand are large in number and geographically cover a large 
proportion of New Zealand. The business operates its Countdown supermarket business from 180 
stores nationwide (serving almost 3 million customers each week), which are situated on land 
either owned or leased by WWNZ’s subsidiary company, General Distributors Limited. It also 
franchises the chain of stores known as SuperValue and FreshChoice in New Zealand (70 stores), 
many of which it leases through its subsidiary company, Wholesale Distributors Limited.  
 
WWNZ employs approximately 18,500 people New Zealand wide through its chain of Countdown 
stores, distribution centres, support office and meat and seafood processing plants.   
 
WWNZ agrees that the current legislation could better balance the risk between protecting assets 
which are sensitive and encouraging valuable investment.  
 
The requirement for WWNZ to obtain consent results in increased development costs (including 
land holding costs, in addition to legal costs and application fees) and also delays the speed with 
which the business can open new supermarkets to the public and generate new jobs. There is a 
possibility that in some cases it may even lead to loss of investment opportunity if vendors and 
developers of land are unwilling to sell/lease to Overseas Persons because of the uncertainty and 
delay involved in the proposed purchaser/lessee having to obtain consent (and the increased 
landholding costs associated in waiting for the consent to issue).   
 
In WWNZ's experience the consent process is becoming increasingly difficult in terms of costs, the 
time taken to apply for and obtain consent, and the application of the benefit test and counterfactual 
assessment.  In WWNZ's view, the requirements are often disproportionate to the low risk nature of 
its transactions (in terms of land sensitivity, investor background and the nature of the relevant 
sector) and the proven benefits its developments bring to New Zealand. 
 
WWNZ is therefore very supportive of reforming the legislation to target protection of assets which 
are truly sensitive, and to facilitate quality investment in relation to land and sectors which are low 
risk. 
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1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
WWNZ supports reform which seeks to better identify and protect assets which are actually 
sensitive, and which better balance the risk to New Zealand associated with Overseas Persons 
owning truly sensitive assets and those assets which adjoin land which is not environmentally, 
historically and culturally significant.  Adopting a more proportionate approach would facilitate 
development that creates jobs, economic investment and local and regional social infrastructure 
without adversely impacting on the protective objectives of the regime.   
 
WWNZ has on a number of occasions been required to obtain consent to acquire new supermarket 
land because it is “sensitive adjoining land”, but where there was no apparent environmental, 
historical and cultural value to the particular reserve which adjoined the land being acquired.  

Examples in the last 5 years include: 

• Countdown, Te Atatu South which adjoins a sports field (and where the business had 
operated a supermarket under a leasehold arrangement since 1960s) (2018: application 
reference 201810087 – freehold purchase);    

• FreshChoice Cromwell which adjoins a grass berm which was classified as a reserve 
(2016 application reference 201620093 – leasehold transaction); 

• Countdown Ashburton South which adjoined land classified as reserve but of no apparent 
significant environmental, historical or cultural value (2015: application reference 
201510047) 

• Countdown Three Kings and Countdown Timaru, both of which were existing supermarkets  
adjoining reserves of no apparent significant environmental, historical or cultural value and 
the first of which is part of a larger shopping centre. (2015: application reference 
201510008 – lease transaction). 

 
In each of these cases, not only was the adjoining reserve land of no apparent environmental, 
historical and cultural value itself, but it could also be accessed other than through the land being 
acquired by the business.  Reflecting this, there were no conditions imposed under the overseas 
investment office consent appertaining to either maintaining access to that land or enhancing 
benefits for that land.    
 
Further, application reference 201510008 referred to above also included Countdown, Browns Bay 
which is sensitive land by virtue of it being adjacent to a tidal river which is classified as foreshore.  
WWNZ accepts that there is a greater degree of risk and value associated with this river and 
national interest in protecting it and so has no issue with the requirement to obtain consent in that 
case (other than the fact that it was triggered by a lease restructure that fell outside the ambit of 
regulation 51 of the Overseas Investment Regulations 2005 - see “Leases of Sensitive Land” 
section below - so consent for the same land in relation to the same development was required for 
a second time).      
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
Focusing the scope of the legislation on those assets which are truly sensitive will enable decision 
makers to protect the assets which require protection for the benefit of New Zealand and New 
Zealanders whilst enabling investment in assets which do not. The focus should not be on 
protecting assets of low significance, particularly where there are already a wide range of laws 
which protect development and use of land (including Resource Management Act 1991, Building 
Act 2004).  
 
Indeed, WWNZ has experience of successful and effective asset protection in the case of land 
which was not sensitive and was achieved though the conditions of a resource consent. 
Countdown Claudelands, Hamilton was granted resource consent in 2014 for construction of a new 
store, and the conditions of that consent included measures to protect and enhance Caldwell’s 
native bush which comprised part of the supermarket site (including maintaining continued and safe 
access to the bush, implementing a pest control programme and tree protection methodology, and 
taking measures to reduce potential for vandalism).      
 
The cost of applying for consent under Overseas Investment Act 2005 is in the region of $70,000-
$80,000 per application, which can impact feasibility on more marginal stores. It also increases 
landholding costs for vendors/developers as they wait for the purchaser/lessee to obtain consent. 
However, of greater concern to WWNZ is the impact which having to obtain consent has on its 
bargaining position with vendors and developers who are sometimes reluctant to enter into 
agreements with WWNZ as an overseas person where there is competition for the site because of 
the uncertainty and delay involved in having to obtain consent (and the increased landholding costs 
associated in waiting for the consent to issue). The time taken to obtain consent also impacts on 
the delivery programme for the store, delaying the date on which the investment in jobs and the 
economy can commence, and the date on which the new or refurbished store can open its doors to 
the local community.   
 
 

Do you think the right reform options (pp. 22 – 23) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
WWNZ prefers Option 1, which significantly narrows the screening requirement to foreshore or 
lakebeds and land significant to Maori. This would be most effective in targeting the regime to 
situations where direct proximity to sensitive land could be relevant (noting that, even then, 
legislation such as the Resource Management Act is likely to provide sufficient protection). It would 
also reduce compliance costs for transactions as relevant sensitive land could be much more easily 
identified.   Option 2 is considerably wider, and in WWNZ's experience, would capture land where 
the consent requirement negatively impacts on beneficial development on land that has no 
apparent sensitively without any corresponding improved outcome for the adjoining sensitive land 
(which is often of low sensitivity).  However, Option 2 is a viable alternative that would be an 
improvement over the current status quo.    
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If the section 37 list were removed, should any of the types of land currently captured by it be retained 
in Table 2? (p. 23) 

• If so, which types and why? 

 
As noted above, WWNZ supports Option 1 over Option 2.  If any land in addition to foreshore or 
lakebed and land significant to Māori is retained it should be focused only on land identified as 
having the most environmental, cultural or historic significance (preferably a list of identified 
property) and avoid categories that rely on local authority classification or zoning.     
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2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
WWNZ’s acquisition of property can involve the freehold purchase and long term retention of the 
freehold interest in the supermarket land. However, more typically it includes either: 
 

• Entering into an agreement to lease with a third party developer (whereby that developer 
constructs the new store and leases it to General Distributors Limited or Wholesale 
Distributors Limited for a term (including renewals) of 35 years (where the lease is part of a 
freehold lot) or more); 

• General Distributors Limited or Wholesale Distributors Limited purchasing the freehold 
interest in the land, constructing the store itself and then selling the developed asset to a 
long term investor (with a lease back to General Distributors Limited or Wholesale 
Distributors Limited for a term (including renewals) of 35 years (where the lease is part of a 
freehold lot) or more (“purchase and leaseback model”)); 

• Varying existing leases to add tenure/additional rights of renewal (particularly where capital 
expenditure is being incurred in refurbishment) (“lease variation model”) ;    

• Surrendering an existing leasehold interest in sensitive land as part of a lease restructure 
(”lease restructure model”). This can take place where: 

Example A: A landlord is selling its investment in the sensitive land and for commercial 
reasons (often including increased tenure, or desire to move to a more 
modern lease form), the parties agree that the old lease is surrendered and a 
new lease will be entered into with the new landlord; or  

Example B: A significant refurbishment of the property is proposed or the landlord wishes 
to redevelop a centre which includes a WWNZ supermarket and for 
commercial reasons, the parties elect to surrender the lease and enter into a 
new lease with extended tenure to give the landlord rent certainly for a 
minimum period of time to recover capital outlay or to provide WWNZ with 
additional rights of renewal so that it can recover capital outlay.  

 
These leases are often on different terms, reflecting various changes over time in the market 
practices around such leases as well as being for a longer tenure. Again, consent applications are 
required notwithstanding consent has previously been granted.  

      
A number of the applications submitted by WWNZ in the past have involved transactions in the 
nature of these models (including those applications specifically referenced earlier in these 
submissions).  
 
The specific issues WWNZ has encountered in the past as a result of having to obtain consent In 
the case of these models are as follows: 

• The purchase and leaseback model can sometimes require two separate consents (for 
both the initial purchase and then the leaseback) unless there was opportunity to include 
both freehold and leasehold options in the initial application on purchase of the freehold, 
which is not always the case if the freehold interest in the land was purchased prior to the 
business forming an intention to sell the land, subject to a leaseback. 
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• The lease variation model includes a variation to an existing consent even though the use 
of the land will not change and consent was obtained when the initial leasehold interest 
was obtained. In some cases, it may even require a new consent (where the land has 
become sensitive since the initial leasehold interest was acquired) even though the use of 
the land will not change;     

• The lease restructure model inevitably require a second consent to be obtained 
notwithstanding the fact that OIO consent was obtained for the existing lease (refer to the 
applications for Countdown Timaru, Browns Bay and Three Kings referred to above). This 
is because the re-granted leases fall outside the extremely narrow exemption set out in 
regulation 51 of the Overseas Investment Regulations 2005 because the new lease will 
inevitably be for a term in excess of 20 years calculated by reference to the date that the 
first consented interest in the land was acquired (to warrant the significant capital 
investment in the refurbishment or redevelopment) and will also be on bespoke lease terms 
which are suitable to supermarket operations and are consistent with the precedent lease 
for WWNZ’s portfolio of properties.     

 
WWNZ's submits that the adverse impacts of the consent requirements on delivery of stores that 
provide jobs, community infrastructure and support to the economy is disproportionate to the nature 
of the interest.  A lease term of 35 years is not akin to ownership, with the land owner retaining the 
freehold, receiving ongoing benefits from the property and maintaining full ownership rights in 
relation to arrangements once the lease ends.   Woolworths is an investor with a proven record of 
bringing benefits to New Zealand by developing supermarkets which, given the nature of the 
sector, are invariably on land of low sensitivity and / or on land already zoned for residential, 
industrial or commercial development.  It is also a perverse outcome that a development on 
leasehold land often requires multiple consent applications where an application to acquire a 
freehold interest, with full ownership rights, would be required only once.   In addition, as the 
Treasury acknowledges, it can be more difficult to satisfy the benefit test for a second consent 
given the land has often already been developed to a high standard by WWNZ and is already being 
operated as a supermarket.  
 
 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
Restricting screening so that it only applies to leases with terms exceeding 35 years would assist in 
encouraging investment, particularly in the case of centre based developments (where the lease 
term acquired cannot exceed 35 years because of subdivision rules, in any event) and 
refurbishments carried out by WWNZ which may only take place subject to a restructuring of leases 
by way of surrender of existing leases and grant of a new lease for longer tenure to warrant the 
capital outlay in carrying out the refurbishment.          
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Do you think the right reform options (pp. 25 – 26) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
WWNZ submits that increasing the lease term of 10 years or less (whether for non-urban land of 5 
hectares or more, or residential land, or any other class of land) is unlikely to make any significant 
difference in practice.  Most foreign investment in land that gives rise to an adequate return on 
capital and significant economic and social benefits for New Zealand will usually require a lease 
term in excess of 10 years. There does not appear to be any clear evidential basis or benefit in 
selecting 10 years as the appropriate number. 
 
WWNZ submits that a more appropriate and proportionate threshold, that would best address the 
issues identified, would be to increase the threshold for all leases to 35 years including any rights of 
renewal (the term proposed in Option 2 for a limited category of land) save where the leases are re-
grants (and a consent was previously obtained to the grant of the initial leasehold interest) where 
there should be no limit on the lease term (for the reasons given below).  
 
35 years is recognised in the Resource Management Act 1991 as the appropriate threshold for 
distinguishing an occupational leasehold interest in land and, for leases longer than 35 years, 
leasable interests that are appropriate to be treated as long-term capital interests in land (and 
therefore "subdivided property").  It would provide flexibility for applicants to enter into lease terms 
that reflect commercial occupational requirements where a longer lease term is commercially 
agreed as appropriate. It would not mean that all Overseas Persons would wish to enter into leases 
for 35 years (that is, the threshold will not result in all applicants seeking the maximum term where 
the commercial bargain between the parties does not support it). While not considered necessary 
by WWNZ, for monitoring purposes the regime could include a requirement that overseas investors 
notify the OIO when leases are entered into for terms between 10 and 35 years.   
 
A 35 year term would achieve the right balance between incentivising investment and facilitating 
beneficial investment and would incentivise leasing over permanent transfer of freehold land to 
overseas investors.  It would also significantly free up OIO resources so that they can be better 
focused on the more sensitive transactions and address current delays associated with 
applications.   
 
Alternative but less preferred approaches could be: 

• Introducing further categories of leasehold thresholds targeted at the commercial 
requirements of particular sectors (ranging between 10 and 35 years).  This would 
introduce more complexity compared to the preferred alternative above under which 
investors are unlikely to enter into terms longer than required; or 

• Introduce an exemption or standing consent application process where an applicant can 
apply for a higher leasehold threshold where certain criteria are met (eg only available for a 
particular class of development / the particular class of development is likely to bring 
benefits to New Zealand / the applicant is a repeat NZ investor with a record of bringing 
benefits to New Zealand, the transactions are unlikely to involve land that has high 
environmental / historical /cultural values).  

 
WWNZ would also be supportive of an amendment to regulation 51 of the Overseas Investment 
Regulations 2005 (being the re-grant provisions) so that the limit to a 20 year term (calculated by 
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reference to the date that the first consented interest in the land was acquired) is removed and for 
the current restrictions on changes to the existing terms and conditions of the lease (other than 
where “standard form terms and conditions commonly used in New Zealand”) also being removed. 
 
Key protective requirements in regulation 51 would continue to apply, including that consent has 
previously been granted, the new interest is entered into within 3 months of the expiry of the 
previous interest, the same or substantially the same activity is conducted on the land, and 
conditions of consent continue to be complied with.  The reporting requirements to the OIO when 
relying on the re-grant exemption would also continue. 
  
The basis for proposing this reform is that requiring an Overseas Person to apply for a second OIO 
consent when it seeks to take a further lease of existing premises puts a costly administrative 
burden on Overseas Persons when there is little appreciable benefit to New Zealand in requiring a 
further consent application (since the original investment was screened, and passed screening) 
and it also puts substantial capital investment in refurbishment of existing stores at risk because of 
the need to obtain a second consent whereas:  

• It is unclear why a maximum term lease is relevant at all in a re-grant situation 
(where consent was obtained previously, and so the benefits and risk assessment 
carried out at that time, resulting in the grant of consent); 

• If the Overseas Person had acquired a freehold interest, it would only have had to 
obtain one consent (on the initial acquisition) so it does not make sense that a 
second consent needs to be obtained purely on the basis that the applicant acquired 
a leasehold interest instead of the freehold;    

• It is unlikely that the form and content of a lease would have been a factor in the 
benefit assessment that underpinned the original consent, so a change in form and 
content poses negligible risk to New Zealand (provided that the other requirements in 
regulation 51 are satisfied (eg substantially the same activity will be carried out on 
the land, there has been no breach of the terms of the previous consent etc.) The 
ability to update the form of the lease where it adopts “standard form terms and 
conditions commonly used in New Zealand” (being a “permitted change” under 
regulation 51) does not currently assist many Overseas Persons as a significant 
number do not adopt such standard form terms and conditions in their leases; 

• The counterfactual and benefits test can be difficult to establish where the 
development/asset is already developed/mature and the existing use of the land will 
continue.  

 
Note that, if the maximum lease term is not removed entirely as WWNZ suggest, but the maximum 
lease threshold for a new lease to be exempt from screening is increased from 3 years to 35 years 
as is proposed above, the re-grant provision would need to be amended to reflect the change to a 
maximum 35 year lease term (as any lease would be exempt if the 35 year screening threshold 
was adopted, whether it was a re-grant or not). 

 
As discussed further below in relation to the counterfactual, where a further consent is required in a 
re-grant situation it will be important to apply a "no detriment" test where the immediately preceding 
leaseholder is an overseas person and where the new lease will be granted to the same overseas 
person who intends to carry on the current use. 
 
  



Have your say on the Overseas Investment Act 2005 – Submission Form   |   11 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 
years or more is appropriate, and: 

• if so, why do you consider this the appropriate threshold? 

• if not, what alternative threshold would you support, and why?  

The threshold should be raised to a minimum of 35 years for the reason given above. 
WWNZ also refers to the alternative options set out above. 
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3. Technical issue:  periodic leases (p. 27) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No comment to make  

 

Do you have any comment on the potential effect of the option? Are you able to quantify potential 
effects on compliance costs? 

No comment to make 

 

Do you think the right reform option (p. 27) has been identified, and: 

• if so, why? 

• if not, what alternative option would you support and why? 

No comment to make  
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4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 

WWNZ is an Overseas Person and required to obtain consent to acquire sensitive assets 
notwithstanding that it (and its subsidiary land holding companies) are bodies corporate 
incorporated in New Zealand, it is headquartered in New Zealand, the majority of its board of 
directors reside in New Zealand, it is 100% owned by an ASX listed company, it has a track record 
of proven and substantial beneficial investment (including job generation) in New Zealand and a 
track record of compliance with OIO consent conditions.     

Due to numerous applications in the past, OIO is familiar with both WWNZ and the benefits which it 
brings to New Zealand in the development and operation of its supermarket business. The 
requirement to apply for OIO consent each time WWNZ invests in sensitive land, where much of 
the same information is repeated (the nature of the organisation, the benefits of the investment 
(invariably a new or improved supermarket with job generation and capital outlay) does result in 
cost and delay (and potentially lost opportunity if WWNZ is competing with a non-overseas person 
for the same land), and so changes to the definition of Overseas Person to exclude a company 
such as WWNZ (or the ability to apply for a standing consent to acquire sensitive land) would be of 
significant assistance to the business (and, we believe, to the administrative efficiency of the OIO 
which is otherwise required to process applications in which it is close to certain, at the outset, 
consent will be granted)).                       

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

WWNZ expends approximately $70,000-80,000 per application for consent.         

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

WWNZ would be supportive of extending the Option 4 exemption application option so that the 
exemption process supported investment by businesses with strong connections to New Zealand 
and a track record of delivering significant benefits to New Zealand  but which are not majority 
owned by New Zealanders (perhaps providing for an “either/or” being majority owned by New 
Zealander or subsidiary of an ASX listed company (ASX listed companies already being subject to 
regulatory controls and standards, and so pose negligible risk in terms of “good character”)).   

WWNZ notes that the design of the regime is very broad in order to minimise avoidance, however, 
as has previously been noted by officials, this places greater importance on the exemption process 
so that the regime can be targeted and efficient.  The exemption process is critical in achieving a 
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balance between facilitating investments and protecting New Zealand's sensitive assets.  Widening 
criteria for consideration, together with clear guidance, would enable a view to be taken on whether 
an exemption is appropriate, while allowing conditions and reporting requirement to be imposed to 
mitigate the risk.  The purpose provisions for exemptions introduced in 2018 have been very 
narrowly interpreted by the OIO and without further guidance and criteria, such as that proposed in 
Option 4 (but widened as suggested above) exemptions are unlikely to assist.  

Alternatively there could be a screening process whereby a company such as WWNZ could apply 
for a standing consent in relation to the acquisition of sensitive land on the basis of a proven track 
record of obtaining previous consents, complying with those consents and delivering significant 
benefits for, and investment in, New Zealand (even if the threshold for such a company was 5 plus 
previous consents – ie, higher threshold than the consents for majority NZ owned companies).   
Clear criteria and conditions could be included against which a standing consent holder would self-
assess and report, avoiding repeat similar applications while continuing to provide oversight.  For 
example a standing consent could be limited to a particular class of similar transaction (eg 
supermarket development or continued supermarket operation for sales and leasebacks etc) that 
are likely to bring benefits to New Zealand (based on a proven record) and are transactions are 
unlikely to involve land that has high environmental / historical /cultural value). The standing 
consent could be combined and / or contingent on the standing consent for the investor test 
proposed by the Treasury. 

At the very least, if the leasehold threshold is not increased to 35 years as submitted above, 
WWNZ submits that there should be an exemption or standing consent application process 
transactions for leases up to 35 years when certain criteria are meet.          

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 

• if not, what requirements, or additional requirements, do you think should be included? 

See above  

 

  



Have your say on the Overseas Investment Act 2005 – Submission Form   |   15 

5. Screening of portfolio investors (p. 38) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No comments to make  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

No comments to make 

 

Do you think the right reform options (pp. 39 – 40) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

No comments to make  
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6. Technical issue:  Tipping point for requiring consent (p. 42) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No comments to make  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

No comments to make  

 

Do you think the right reform options (p. 43) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

No comments to make 

 
  



Have your say on the Overseas Investment Act 2005 – Submission Form   |   17 

7. Technical issue: Incremental investments above a 25 per cent interest (p. 45) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No comments to make 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

No comments to make 

 

Do you think the right reform options (pp. 47 – 48) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

No comments to make  
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8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

WWNZ agrees that, in its experience, the current investor test imposes compliance costs that are 
disproportionate to the risk posed by WWNZ. 

As a repeat investor, WWNZ has direct experience of the time and cost involved in satisfying the 
investor test for each transaction. In each case, the information provided to the OIO is the same as 
the previous application, save that there may be updates to provide in terms of change of directors 
or other information to provide in terms of interaction with regulators since the date of the last 
consent application.    

The scope of the existing good character test is also too broad, leading to uncertainty in terms of 
making an accurate assessment of what needs to be disclosed and also fails to focus on criteria 
which pose a material risk to New Zealand if the investment is approved. This in turn imposes 
considerable compliance costs (and delay in carrying out an assessment, making disclosures and 
then responding to information requests on those disclosures).  

The broad and uncertain scope of the current test is particularly difficult to apply where it concerns 
large, consumer facing businesses such as WWNZ which operate in a highly competitive and 
regulated industry and which therefore has a large number of interactions with regulatory bodies as 
part of its usual business operations which do not go to the general "good character" of the IWCs or 
the ROPs and are not potentially relevant to the good character assessment yet could potentially 
be caught by the broad and uncertain scope of the existing test. For example: 

• In the normal course of business, there will inevitably be complaints or issues raised  by 
consumers, customers, competitors and suppliers in relation to the ROPs and the ROP 
needs to then make an assessment as to whether these matters “are potentially relevant to 
good character” particularly where they are unproven or untested allegations. In the case of 
WWNZ, these complaints could relate to operations, customer service or marketing issues, 
and can range from an individual complaining because they consider they received poor 
customer service, to concerns of insufficient disabled car parks at a site, perceptions of 
fresh fruit or produce not being up to standard, to someone slipping due to a spill in an 
aisle, or to a concern with particular promotional material. A number of these complainants 
will refer their complaints to organisations such as the Commerce Commission, the 
Advertising Standards Authority or Worksafe but WWNZ submits that none of these 
matters actually call into question the good character of any of the IWCs or the ROPs. 

• WWNZ is subject to regulations and legislation relating to such matters as trading 
standards, food safety, sale and supply of alcohol and health and safety.  It is therefore 
normal for WWNZ to be actively discussing on-going compliance with the relevant 
regulatory authorities and occasionally for matters to be investigated by those regulators, 
but, again, in WWNZ’s view these matters do not pose a risk to New Zealand or reflect on 
the good character of the ROP.  
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
Any of the options identified in the Consultation Paper would be a significant improvement on the 
current investor test in terms of introducing certainty of scope, ability to target those elements of 
good character which actually pose appreciable risk and to facilitate a more timely consent process 
(and hence reduced compliance cost and delays to the transaction proceeding).  
 

 

Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
In terms of introducing certainty of scope, ability to target those elements of good character which 
actually pose appreciable risk and to facilitate a more timely consent process, WWNZ would 
support Options 3 then 2 and then 1 (in that order). It would also support reform which removes the 
requirement for New Zealanders identified as ROPs/IWC’s to satisfy the investor test (given that 
New Zealanders are not the intended subject of the Act, and would not be required to obtain 
consent if acquiring the asset in their own right) and also to introducing a standing consent for 
repeat investors (provided that the standing consent granted clearly identified the ROPs and IWCs 
under the standing consent so it was clear what changes would need to be reported).  

WWNZ does not support a corporate character test. This does nothing to eliminate the current 
uncertain scope of the test and the burden of compliance with the test (in terms of cost and delays 
to implementing the investment) and actually compounds the issue by extending the current 
problematic test to another entity.  
 
 

What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

 
Criminal convictions or civil penalties only    

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

 
WWNZ is supportive of the checklist set out in Option 3 of the Consultation Paper as it is 
unambiguous and manages risk to New Zealand by targeting significant matters to be disclosed for 
the screening process.     
 
 
  



Have your say on the Overseas Investment Act 2005 – Submission Form   |   20 

9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
WWNZ agrees that the current test includes too many factors, is unwieldy (which leads to 
considerable time and cost being incurred in preparing applications).  
WWNZ also agrees that the counterfactual test is complex and difficult to apply, which again leads 
to increased costs and delay. In particular:  

• The hypothetical counterfactual scenario against which the investment is to be assessed is 
not always capable of being clearly established and appears to have limited relevance or 
benefit in terms of informing the decision makers’ assessment as to whether to consent to 
the investment. For example, WWNZ has been required to establish a counterfactual in 
circumstances where the existing use and occupation of the land will continue (ie the land 
will continue to be a supermarket occupied by WWNZ) in the case of lease restructures or 
extensions (see above) and in the case of a change from leasehold to freehold ownership 
(in the case of the freehold purchase of the Countdown, Te Atatu South supermarket site) 
or freehold to leasehold in a sale and leaseback scenario. In those cases, the relevance of 
the counterfactual test in terms of adding any value to the decision makers’ ability to 
assess whether the applications should proceed was surely negligible and the cost of 
outlining the counterfactual would have outweighed any benefit that the test provides in 
terms of assessment of risk/benefit to NZ; 

• Where WWNZ has disposed of assets to other Overseas Persons, the requirement to 
demonstrate benefits additional to those already demonstrated in WWNZ’s original 
application can be problematic, particularly if the asset is mature/developed land.                                        

WWNZ is supportive of reform which addresses these issues, whilst not introducing more 
uncertainty (which could deter foreign investment).     

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
WWNZ favours a simplified and more certain test, and is supportive of any initiatives which speed 
up the application process, particularly for repeat investors carrying out the same business on each 
parcel of sensitive land which is acquired (in the case of WWNZ, operation of a supermarket 
business (or support office, logistics or processing facility) with associated economic benefits 
including job generation).        
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Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
As WWNZ favours a simplified and more certain test, it is not supportive of Options 1 or 5.  

WWNZ does not support the substantial and identifiable harm test.  In WNNZ's experience this 
leads to uncertainty, is particularly problematic where the existing use of the land is continuing and 
appears to work against the ability of the OIO to adopt a proportionate and risk based approach. Of 
the other options, WWNZ would prefer Option 2 over Option 3 as discussed below but has 
concerns about whether a simplified benefits test will address, rather than carry over, current 
issues with how the benefits are applied. Options 2 and 3 offer a simplified benefits test so are 
preferred over the status quo but WWNZ is concerned that in layering a national interest test on top 
of a benefits to New Zealand test in Option 3, the application process will become more 
cumbersome and uncertain, with applicants having to satisfy two benefits tests and application 
processing times increasing. As the predominant purpose of the national interest test in Option 3 
appears to be a consideration of the risk profile of an application, WWNZ submits that a substantial 
harm test (ie Option 2) is preferable to a national interest test (when either are combined with a 
benefits to New Zealand test) as it is a more certain and easily understood proposition.  

If Option 3 was pursued, the extent of the national interest test should be focused and specific in 
terms of defining which transactions are of “higher risk” and therefore likely to be subject to the 
national interest test.  WWNZ would also like to see timelines imposed for any Ministerial decision 
making (both for a national interest test or a substantial harm test) otherwise the process could take 
longer than it currently does, which would be detrimental to investment. 

Of the other options, Option 4 has the advantage of moving away from the benefit factors, however, 
the paper suggests that this option would take longer and be more complex than the simplified 
benefit test.  WWNZ would support the Treasury further exploring how Option 4 could be designed 
so that the guidance for a National Interest test is simple and targeted. WWNZ would welcome any 
further consultation on this Option.  

WWNZ is also supportive of: 

• any reform which removes the ability to add factors to the benefits to New Zealand test (on 
the basis that this creates more scope for complexity); 

• a simplified counterfactual test which is grounded in reality rather than assuming a 
hypothetical (Sub Option 1 on page 75 of the Consultation Paper); 

• A counterfactual test of “no detriment” for transactions between two Overseas Persons.  
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Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

 
WWNZ is only supportive of a “negative effects test”  in the context of a substantial harm test as the 
introduction of a checklist of negative effects corresponding to the checklist of benefits to New 
Zealand will make the application process more time consuming and more costly, cause more 
delays in processing the application and create greater uncertainly among overseas investors (with 
little corresponding risk mitigation for the decision makers compared to adopting a more simplified   
and limited “high threshold” substantial harm test).     
 
 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 

 
Yes, WWNZ believes the test should be “high threshold”.   

 

Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

 
Yes, the factors are targeted and clear. 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

 
As set out above, WWNZ is supportive of any reform which removes the requirement for benefits 
associated with non-urban land of more than 5 hectares to be “substantial and identifiable”. The 
rationale for this type of land having a higher threshold test than other sensitive land is not clear 
(particularly when it is already zoned for industrial or commercial use) and causes confusion and 
uncertainty in terms of what is required to be demonstrated by the applicant. 
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Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why 

 
Careful consideration should be given to the category of industries in the context of acquisition of 
sensitive land as opposed to acquisition of significant business assets as it may be difficult to 
establish that development of any one particular parcel of land would be of “national” interest.         
 
 
If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 

 
No comments to make. 
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10. Water extraction and the Act (p. 82) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
No comments to make  

 

Do you think the right reform options (p. 83) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
No comments to make 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
No comments to make 
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11. Tax and the Act (p. 85) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
No comments to make 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
No comments to make 

 

Do you think the right reform options (pp. 85 – 86) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
No comments to make 
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12. Māori cultural values and the Act (p. 88) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
No comments to make 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
No comments to make 

 

Do you think the right reform options (p. 89) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
No comments to make 

 

What types of activity do you think should be defined as relevant arrangements under Option 1, and 
why do you think this 

 
No comments to make 

 
  



Have your say on the Overseas Investment Act 2005 – Submission Form   |   27 

13. Special land provisions (p. 91) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
No comments to make 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
No comments to make 

 

Do you think the right reform options (p. 93) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
No comments to make 
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14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
No comments to make 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 
No comments to make 

 

Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 
No comments to make 
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15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 
WWNZ’s experience of OIO is that they do recognise that Overseas Persons are sometimes 
unavoidably subject to challenging contractual deadlines for obtaining OIO consent, and in these 
cases will assist with speedy turnaround of applications where practicable.     

However, generally, the current process is too lengthy, and turnaround times can be uncertain. As 
a result, it is necessary to include lengthy OIO condition periods for obtaining OIO consent in both 
sale and purchase agreements and agreements to lease (up to six months to allow adequate time 
for the application to be processed plus a buffer period, as the risk of not obtaining a consent by the 
condition satisfaction date is usually that either party to the contract can terminate which puts 
significant capital investment by the overseas  purchaser/lessee (in terms of application fees and 
due diligence investigations already conducted) at risk if the condition satisfaction period is too 
short). 

The lengthy OIO condition periods (whilst protecting purchasers/lessees) mean that some vendors 
and developers are unwilling to transact with Overseas Persons (particularly if there is competition 
for the site from a non-Overseas Person) and often the anticipated increase in land holding costs is 
passed on to the Overseas Persons if the vendor/developer is willing to transact. If the timeframe 
for obtaining consent was shorter, then parties could agree shorter condition periods and that 
would make Overseas Persons more attractive to vendors/developers.     

In addition to its negative effect on the contractual bargaining position of Overseas Persons, a 
lengthy OIO process delays the date on which the investment takes place, and hence the date (in 
WWNZ’s case) when the business can open new or expanded and refurbished supermarkets to a 
local community to generate new jobs and provide access to new, modern “state of the art” 
supermarket facilities to those communities.  

In WWNZ’s experience, currently applications are generally taking approximately 4 months to 
process even though WWNZ is a repeat investor, has a track record of delivering substantial 
benefits to New Zealand, has a low risk harm profile and a track record of complying with OIO 
conditions for previous transactions. It is likely these timescales will reduce now OIO is operating a 
triage approach and building up profiles for repeat investors but it is still too long and puts WWNZ 
at a disadvantage with its competitors.                 
 
 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

 
WWNZ is supportive of fixed deadlines and an ability to vary only in specified circumstances and 
only for a fixed period (as set out in legislation). 

WWNZ is also supportive of a process which only allowed the “clock to stop” where it was 
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necessary or reasonable (ie. if further information is being sought form the applicant but the 
application can still continue to be assessed whilst this information is being obtained, then the clock 
should not stop). If the clock is stopped every time further information is requested by OIO, it will 
undermine the credibility of having any fixed timeframes in the legislation and therefore investor 
certainly and confidence in those timeframes.        

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

 
WWNZ prefers one timescale to apply for simplicity, ease of understanding and application and to 
increase certainty. The application of myriad timeframes involves an applicant assessing which 
timeframe applies and adds to investor uncertainty.  
 
 

What do you consider to be the appropriate timeframes and why? 

 
WWNZ prefers Option 1 as it provides speedy determination, investor certainty, ease of application 
and comprehension and an ability to extend of a finite nature.       
 
 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 

 
WWNZ is supportive of a “deemed consent” provision if a decision has not been obtained by the 
deadline date. To have a “deemed refused” provision will undermine investor confidence as it will 
put substantial capital at risk (and the transaction itself at risk) which will mean that 
vendors/developers are even less willing to contract with Overseas Persons where there is 
completion of the same sensitive land site.     
    

 

Experience with the Overseas Investment Office 
If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 
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Other comments on the regime? 
If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

 
Non-urban land zoned for commercial or industrial use 

OIO consent is required to acquire non-urban land exceeding 5 hectares even in circumstances 
where that land has been zoned for industrial or commercial use (but investment to develop that 
land for industrial or commercial use has not yet taken place). This land does not have sensitive 
characteristics in terms of historical, cultural or environmental importance, but its development 
(including construction of necessary infrastructure) may actually require overseas investment 
(where local investors may not have the capital to undertake such a significantly large project). 

WWNZ would be supportive of a change to the existing legislation to exclude from the category of 
“non-urban land exceeding 5 hectares” any land which is already zoned for commercial or industrial 
use.    

Boundary variations 

WWNZ notes that consent is granted in relation to the acquisition of defined parcels of land (for 
example, land as defined by the boundaries of individual lots shown in a deposited plan, or as 
defined by plans showing the boundaries of leased premises).  If a consent holder wishes to vary 
those boundaries for any reason, a new or varied consent is required to permit the variation.  

WWNZ considers that in some circumstances it would be appropriate for the Act to exempt a 
consent holder from needing to obtain a variation to an existing consent in order to permit a 
boundary variation.  In particular, WWNZ regularly expands its supermarket premises and/or 
associated carparks in order to accommodate increased demand or reflect its latest store design 
principles.  These expansion projects sometimes require WWNZ to acquire more land (or an 
interest in land) in order to accommodate the new facilities.  WWNZ asks that consideration be 
given to a new exemption which allows a consent holder to expand the area of land in which it has 
an interest for the purposes of the Act, provided that: (i) the expanded land is not itself sensitive, or 
(if it is sensitive) is sensitive for the same reasons that the originally consented parcel of land is 
sensitive; and (ii) the total area of relevant land in which the consent holder has an interest, 
following the expansion, is not more than a defined percentage greater than the area of land for 
which the applicant originally obtained consent.  WWNZ suggests that 10% would be an 
appropriate threshold.   

The intent of such an exemption is to ensure that WWNZ and other consent holders in similar 
positions to it are able to sensibly expand the area of an interest in land held by it, while ensuring 
that the new interest in land is materially consistent with the interest in land that the OIO had 
previously consented to.   
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