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POWERCO – SUBMISSION ON CONSULTATION DOCUMENT: REFORM OF THE 

OVERSEAS INVESTMENT ACT 2005 

 

 

This is Powerco Limited’s submission on Treasury’s consultation document Reform of the 

Overseas Investment Act 2005 (Consultation Paper). 

 

Powerco is an electricity and gas distribution company providing an essential 

infrastructure to diverse communities across the North Island. Our infrastructure is the 

backbone that supports many different ways of living and working, and to people and 

organisations of all incomes and means. Every day we are working to better understand 

the choices, costs, trade-offs and limitations of how to ensure energy is delivered where 

and when it is needed today, but with an eye to an uncertain and different future.   

 

Investment is crucial in supporting the development of industries that are integral to New 

Zealand.  This is particularly so in the electricity sector where technology development is 

dramatically changing the way the sector works. The potential need for investment in the 

electricity sector has been documented in several independent studies (Electricity Price 

Review) on the sector as electrification intensifies to support New Zealand’s climate 

change goals.   

 

The Overseas Investment Act has an important role to play to ensure infrastructure 

supports New Zealanders receive an efficient, safe, and reliable electricity supply.  Just as 

we set standards for connecting to our networks, the Government needs to set standards 

on overseas investment.  We understand.  

 

We think Treasury has accurately identified many of the problems with the current regime 

and proposed some effective options for change.  

 

We support the option to introduce a national interest test to operate alongside a 

simplified benefit to New Zealand test.  The onus of the test should be on decision-makers 

to identify a reason why the national interest would be harmed, rather than requiring 

applicants to demonstrate that the transaction would benefit national interest.   
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At a high level, our views are that: 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Attachment 1 contains our detailed submission on the proposed introduction of the 

national interest test, which, in our view, is the most significant proposed change.   

 

Attachment 2 contains a table with a summary of our views on other proposed changes 

we wish to comment on in less detail.  

 

We look forward to the next steps in the consultation process.  If you have any questions 

on this submission, or would like to discuss these issues further, please contact Andrew 

Kerr

  

Yours sincerely 

 

 

Stuart Marshall 

General Manager – Regulation and Commercial 

 
  

What assets do 

overseas persons 

need consent to 

invest in? 

Who needs consent, 

and when, to invest 

in sensitive assets? 

How does the Act 

screen 

transactions? 

• We agree that it is inappropriate to classify all land that adjoins 

sensitive land as sensitive itself. 

• We agree that the requirements around consent for leases 

should be amended so as not to deter investment.  

• Investors should be able to increase an existing investment in an 

entity that holds sensitive assets without requiring additional 

consent.   

• The existing exemption for network utility operators in regulation 

57 should be extended to all categories of sensitive land. 

• There are no significant problems with the current investor test. 

However, if changed, it should not be a bright-line checklist.  

• A national interest test should be introduced where decision-

makers identify why the national interest would be harmed 

(rather than applicants demonstrating benefit).    

[23]
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Attachment 1: Powerco’s view on the proposed introduction of 

the national interest test  

Overseas investment is crucial in supporting the development of industries that are 

integral to New Zealand.  This is particularly so in sectors such as the electricity sector, 

where technology development is dramatically changing the way the sector works. The 

government recognised the need for investment in the electricity sector in its Electricity 

Price Review, including in order to meet the Government’s climate change goals:1 

Advances in solar panels and batteries will eventually turn today’s one-way flow of electricity from 

supplier to consumer into a two-way flow. Electric vehicle recharging will also have an impact. 

Distributors may need to make big investments and reinvent business practices. These 

technologies will ease the country’s transition to a net zero emissions economy, although their 

introduction will need careful management to avoid undermining the electricity system’s resilience and 

reliability.2 

And: 

The move from petrol to electric vehicles and the use of electricity rather than coal in industry will 

significantly increase demand for electricity, requiring sizeable investment in more generation, 

transmission and distribution infrastructure.3 

Powerco supports the introduction of a national interest test to New Zealand, to operate 

alongside a simplified benefit test (Option 3 in Treasury’s consultation paper).  Simplifying 

the benefit test will reduce the cost and complexity of applications.  Ministers should have 

an opportunity to decline investments that are not in the national interest for reasons that 

are not otherwise addressed under the benefit test.  

However, if  a national interest test is to operate coherently alongside a simplified benefit 

test::  

• the onus should lie on Ministers to identify why the grant of consent would not 

be in the national interest,  

• the legislation should indicate relevant criteria, and  

• the national interest test should function as a residual assessment for factors 

not otherwise dealt with under the benefit test.  

 

Onus of the test should be on decision maker 

The test should be formulated in such a way that the onus lies on the decision-maker to 

point to reasons why the national interest would be harmed by a particular transaction, 

rather than requiring applicants to demonstrate that the transaction would benefit national 

interest.   

This is for two reasons: 

• the applicant will already have had to demonstrate that the investment results 

in benefits to New Zealand; and 

                                            

1 MBIE, Electricity Price Review: First Report for Discussion (30 August 2018).  
2 At page 6, emphasis added.  
3 At page 24, emphasis added. 
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• it is unreasonable to require applicants to predict and address in advance the 

matters that might prompt Ministers to intervene on this ground, or to prove the 

negative. 

 

The national interest should operate as a discrete test alongside the simplified benefit test 

to capture considerations that are not otherwise addressed in the benefit test (for example 

national security concerns).   

Definition of national interest 

Any test must define, or give clear guidance on, what ‘national interest’ involves.  While a 

degree of flexibility is desirable when making these types of decisions, lack of guidance 

creates a risk that decisions will become politicised, and leave decision-makers open to 

challenge and criticism.  

The Consultation Paper refers to both the national interest test from section 9(3) Outer 

Space and High Altitude Activities Act 2017 (the OSHAAA), and the national interest test 

under the Australian foreign investment legislation.  In our view, neither of these tests are 

appropriate in the New Zealand overseas investment context.   

Why? Both tests are too broad in their formulation.   

• While the OSHAAA test contains some guidance, it ends with a ‘catch-all’ that 

affords the decision-maker an undesirable amount of discretion.   

• The Australian test provides minimal legislative constraint on the decision-maker, 

with national interest being defined only in ancillary guidance by FIRB.  

The national interest test should be defined to include considerations around national 

security, international relations and public safety.  We support 

• the inclusion of consideration of the extent to which risks can be mitigated by 

consent conditions or other legislation.  

• Formulation of the test that considers the circumstances of the investor and the 

type of asset (not just the type of asset).   

We would not support a view of national interest that effectively precludes overseas 

investment in certain types of assets.  The national interest test should require Ministers to 

demonstrate why the national interest will be harmed with reference both to the asset in 

question and the identity and circumstances of the investor. 

National interest and benefit tests should be discrete 

The principal value of a national interest test is to permit Ministers to intervene in 

circumstances where the investment does result in a benefit to the public (applying the 

benefit test) but there are overriding reasons to decline approval.  So the national interest 

test and simplified benefit test should operate discretely - to not cover the same set of 

benefits and costs.   

Put another way, a national interest test and simplified benefit test that cover the same 

ground will introduce incoherence into the regime as the same considerations will be 

assessed under two separate tests.  That would be an undesirable outcome. 
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Attachment 2: Summary of Powerco’s views  
 

Topic Treasury’s problem definition  Treasury’s proposed options Powerco view 

Sensitive 

adjoining 

land 

The current definition of sensitive 

land includes land that adjoins other 

land that has sensitive 

characteristics.  This definition seems 

broader than necessary and 

therefore could be creating 

unnecessary compliance costs. 

Option 1: remove Table 2 land from the definition of 

sensitive land, with exemptions for land adjoining 

foreshore, lakebeds and some land that is significant to 

Maori.  

We agree with Treasury’s problem definition, 

and support option 1.   

This option materially narrows the definition of 

sensitive adjoining land, while still retaining 

exemptions to protect adjoining land where 

actually needed. 
Option 2: narrow the definition of Table 2 land by 

removing the s37 list. 

Leases Overseas persons must gain consent 

to lease sensitive land for three years 

or more.  This requirement potentially 

deters investors due to the 

disproportionate cost, time and 

stringency of the screening process 

for leases.  

Option 1: exclude all short-term leases from the 

screening requirements. 

We agree that the current requirements for 

consent for leases may deter overseas 

investment.  We support Treasury’s option 2 as 

a pragmatic compromise that ensures the 

burden of the Act is proportionate while still 

allowing for scrutiny of long-term interests in 

land. 

Option 2: create a split category of screening, under 

which the threshold for consent would be leases of 

more than 10 years for residential land and non-urban 

land of over five hectares, and leases of more than 35 

years for all other classes of land. 

Incremental 

investments 

above a 25% 

interest  

Overseas persons currently require 

consent when making investments in 

an asset for which they already have 

consent.  There is a relatively narrow 

exemption for shareholder creep.  

Treasury identified that the current 

requirement is lacking a principled 

justification. 

Option 1: allow an overseas person to increase its 

control interest by any amount below the relevant key 

control threshold. 

We agree that the current requirement lacks a 

principled justification.  We support a hybrid of 

options 1 and 4, that:  

• allows overseas persons to increase their 

interest by any amount below a relevant 

control threshold (50%, 75% or 100%); and 

• has no time limit.  

Changes in capital structure that do not result in 

a change in the quality of control do not engage 

the policy of the Act.  Furthermore, once the test 

is re-focused on transactions that result in a 

change in the quality of control, it is apparent 

that the time limit for shareholder creep is 

unnecessary.  

Option 2: allow any upstream or downstream 

shareholder in the consent holder to qualify for the 

exemption. 

Option 3: allow a shareholder to qualify for an 

exemption if consent was not required at the time of 

the original transaction and the underlying asset has 

since become sensitive. 

Option 4: removing the 5 year limit from the 

exemption. 
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Topic Treasury’s problem definition  Treasury’s proposed options Powerco view 

Investor test  Currently, overseas persons must 

satisfy the investor test, which 

assesses them with regard to 

business experience and acumen; 

demonstrated financial commitment; 

good character (which includes 

consideration of any offences or 

contraventions of the law, whether 

the person was convicted or not); 

and immigration eligibility.  

Treasury believes that this current 

test imposes disproportionate 

compliance costs.  

 

Option 1: narrow the scope of the test by removing the 

financial commitment and immigration criteria. Simplify 

the good character criterion by narrowing the ‘whether 

convicted or not’ aspect of the test so that allegations 

are only considered for certain crimes, and removing 

the requirement for decision makers to consider any 

other matters that reflect adversely on a person’s 

fitness.   

We do not see significant problems with the 

current investor test.   

 

If a change is made, we support options 1 or 2.   

 

We are strongly opposed to the introduction of a 

bright-line test for assessing an investor’s 

character and capacity, as proposed in option 3.  

A screening regime requires a degree of 

flexibility in order to avoid illogical and 

unintended outcomes. 

 

We also think there is merit in considering an 

approach to the investor test that focuses on the 

corporate character rather than on individuals.  

Where the individuals with control are effectively 

simply the directors, officers or employees of a 

professional investor, the requirement to focus 

on individuals is disproportionate and 

unnecessary.  In this situation the test should 

focus on the corporate entity in substitution for 

the individuals. 

Option 2: same as option 1, but removing the ‘whether 

convicted or not’ aspect for all crimes. 

Option 3: shifting to a bright-line checklist style 

assessment that could include proof that the overseas 

person does not have any criminal convictions, has not 

been bankrupt, has not had any adverse findings from 

a security agency, and has not been disqualified from 

directing a business. 

Option 4 (to potentially work alongside options 1 – 

3): allow the test to apply to non-natural persons to 

allow a broad consideration of corporate character, 

rather than the individual officers/directors that happen 

to be in place at the time of the application. 

National 

interest test  

As well as satisfying the investor test, 

overseas persons acquiring sensitive 

land must demonstrate that their 

investment will benefit New Zealand 

(the ‘benefit to New Zealand test’).  

The test considers economic, 

Option 1: expand the benefit to New Zealand test so 

that the decision maker considers possible impacts on 

national security. 

As discussed above, we support the introduction 

of a national interest test, to operate alongside a 

simplified counterfactual test. 

 

We think that any test should clearly define 

national interest, and the onus should be placed 

on the decision-maker to prove that a 

Option 2: simplify the benefit to New Zealand test and 

introduce a test which looks at whether any proposed 

transaction causes substantial harm to public order, 

health and safety or essential security interests. 
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Topic Treasury’s problem definition  Treasury’s proposed options Powerco view 

environmental, social and other 

factors.   

 

Treasury considers the current test is 

unclear and complex, without 

properly providing decision makers 

with the ability to deny consent for 

investments that are not in New 

Zealand’s national interest. 

Option 3: simplify the benefit to New Zealand test and 

introduce a national interest test to apply to ‘high risk’ 

transactions. 

transaction is not in the national interest, rather 

than an applicant having to demonstrate the 

transaction benefits the national interest.  

Option 4: replace the benefit to New Zealand test with 

a national interest test that applies to most 

transactions. 

Option 5: retain the existing framework but give 

Ministers the power to call in for screening any 

transaction where it is necessary to protect New 

Zealand’s security interests. 

Tax  There is concern that overseas 

persons acquiring sensitive New 

Zealand assets and not paying 

enough tax in New Zealand.  

Option 1: Expressly include tax compliance history as 

part of the investor test.   

We endorse the Corporate Taxpayer’s Group’s 

submission on this issue.  In particular, we wish 

to emphasise the point that concerns about 

whether overseas persons are paying sufficient 

tax should be addressed under tax laws rather 

than the overseas investment regime.  

Option 2: Require, as part of the investor test, each 

ROP/IWC to certify that, in any jurisdiction, it or any 

entity under its control is not involved in any tax 

avoidance scheme; has not breached any tax 

legislation; or is not currently involved in a dispute with 

any tax authority. 

Option 3: Investors would be required to obtain 

binding ruling from IRD on the treatment of 

transactions under New Zealand’s tax rules. 

Māori 

cultural 

values  

The Consultation Paper noted 

concerns that investment screening 

does not consider Māori cultural 

values enough.  

Option 1: Broaden the benefit test to allow decision 

makers to take account of an overseas person’s plan 

to allow lawful existing arrangements in respect of the 

land to continue, where those arrangements are 

recorded in writing.  Relevant existing arrangements 

could be defined. 

We agree that the regime could, and should, do 

more to uphold Māori cultural values.  

 

We support option 2, and think it would work 

most effectively if it was formulated in a way that 

‘rewards’ those who will uphold Māori cultural 

values, but does not penalise those who are 

neutral i.e. those who are neither taking active 

steps to uphold Māori cultural values, but are not 

Option 2: Clarify and broaden the benefit to NZ test to 

enable decision makers to take account of overseas 

persons’ intentions to protect or enhance wāhi tūpuna 
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Topic Treasury’s problem definition  Treasury’s proposed options Powerco view 

that are listed under the Heritage New Zealand 

Pouhere Taonga Act 2014, and/or promote or enhance 

a Māori reservation established under section 338 of 

Te Ture Whenua Māori Act. 

taking actions that will negatively impact Māori 

cultural values.  

Option 3: Expand the benefit to New Zealand test to 

allow decision makers to consider Māori cultural values 

as they relate to the physical and historical 

characteristics of the relevant sensitive land. 

Timeframe 

for OIO 

decisions 

The Consultation Paper noted 

concerns about the length of the 

decision process and lack of certainty 

about processing times. 

Option 1:  Imposing a deadline for all decisions, with 

decision makers able to extend the deadline by 30 

days unilaterally or longer with consent from 

applicants. 

We support introducing a deadline and think 

option 2 will be preferable as it will allow 

flexibility to have shorter timeframes for 

straightforward decisions and longer timeframes 

for more complex applications. 

Option 2:  Introducing deadlines tailored to each of the 

Act’s consent pathways, with similar powers to extend 

as set out in Option 1. 

Network 

utility 

operator 

exemption 

The Consultation Paper did not discuss this issue, but we believe that the current exemption in regulation 57 of the 2005 Regulations should be 

expanded.  The current regulation exempts network utility operators from the consent requirements when acquiring residential (but not otherwise 

sensitive) land for the purpose of providing electricity conveyance. 

We think this exemption should be expanded so that network utility operators do not require consent when acquiring any sensitive land. The same 

policy considerations that warranted the creation of the exemption in the first place warrant its extension to sensitive land more generally.  

Extending the exemption would recognise that acquisitions of sensitive land for the purpose of providing regulated utility services invariably benefit 

New Zealand. 

 

Foreign-to-

foreign 

transactions 

The Consultation Paper also does not discuss transactions in which existing overseas owners seek to exit their investment by means of a sale to 

another overseas investor.  Currently, where the assets include sensitive land, that prospective buyer is required to meet the public benefit test, 

which can be challenging where the investment is a mature asset and the buyer is a finance rather than trade buyer.  Indeed in many cases the 

buyer is unable to demonstrate a change to the status quo that would meet the requirements of the counterfactual test – for example if it is 

acquiring a non-controlling interest, or the target is committed to an existing investment pathway. 
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Topic Treasury’s problem definition  Treasury’s proposed options Powerco view 

It is important that transactions of this nature are allowed to proceed, even where the buyer cannot undertake to make any changes to the 

underlying asset.  First, there is a limited pool of New Zealand investors, so barriers to overseas finance buyers operate as a significant barrier to 

exit.  Barriers to exit deter investment by existing overseas owners, which is to New Zealand’s detriment.  Second, a sale by an overseas owner to 

another overseas investor does not deprive New Zealanders in any way, and so it is difficult to see why the buyer is required to meet the benefit 

test. 

 

We would recommend a consent pathway for foreign-to-foreign transactions in which the buyer has to meet the investor test and the national 

interest test (as elaborated above) but does not have to meet the benefit test. 
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