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Reform of the Overseas Investment Act 
2005: Facilitating productive investment 
that supports New Zealanders’ wellbeing 
Submission Form 
Details of submitter 
For individuals 

Name:  

Contact number:  

Contact email:  

Region/country:  

 
For organisations 

Name of organisation: China Chamber of Commerce in New Zealand (CCCNZ) 

Contact person: Heida Donegan 

Contact person’s position 
in organisation: 

Partner 

Kensington Swan  

Solicitors acting for CCCNZ  

Contact number: 

Contact email:  

Region/country: New Zealand 

Confidentiality request 
If you want all or part of your submission to be kept confidential and not uploaded onto the 
Treasury’s website, please mark the applicable box below: 

Entire submission 
confidential  

 

 

Part of submission 
confidential1  

 

 

                                                 
1  The text that you do not want published must be clearly marked in the submission. 
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Name only confidential  

Responses to consultation questions 
1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

The potential effects would be positive.  
 

 

Do you think the right reform options (pp. 22 – 23) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer option 1.  

 

If the section 37 list were removed, should any of the types of land currently captured by it be retained 
in Table 2? (p. 23) 

• If so, which types and why? 

No.  
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2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Positive.  

 

Do you think the right reform options (pp. 25 – 26) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer option 2. 

 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 
years or more is appropriate, and: 

• if so, why do you consider this the appropriate threshold? 

• if not, what alternative threshold would you support, and why?  

Yes. We consider the thresholds in option 2 are appropriate.   
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3. Technical issue:  periodic leases (p. 27) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree.  

 

Do you have any comment on the potential effect of the option? Are you able to quantify potential 
effects on compliance costs? 

Positive.  

 

Do you think the right reform option (p. 27) has been identified, and: 

• if so, why? 

• if not, what alternative option would you support and why? 

Yes, we support it.  

 

4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree.  
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Mostly positive. However, as suggested below, making a distinction between government and non-
government entities should be treated with caution as it may lead to further ramifications, including 
inconsistencies with the policy objectives of New Zealand’s free trade agreements (see our 
comments below). 

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Our preferred approach is a combination of option 1 and option 4, under which: 

• Option 1 will apply to domestically incorporated and listed bodies corporate; and  
• Option 4 will apply to other domestically incorporated bodies corporate.  

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 

• if not, what requirements, or additional requirements, do you think should be included? 

The requirement of “no foreign government or its associate owns equity in the entity” should be 
removed or amended to the effect that no foreign government or its associate owns more than 49% 
equity in the entity. In addition, “foreign government or its associate” should be clearly defined if the 
distinction between government and non-government investors should ever be adopted.  

The Paper states that the reason for distinguishing between government and non-government 
investors is that government investors or state-linked entities may be pursuing broader political or 
strategic (as opposed to purely commercial) objectives (see paragraphs 24 and 185 of the Paper).  

In our view, this reasoning is unjustified because:  

1. every government including the New Zealand government has political and strategic 
objectives;  

2. it is difficult (and sometimes impossible) to identify pure commercial objectives because 
economies and politics are interconnected. It is not uncommon for investments made by 
privately-owned companies to be policy or politically driven; and  

3. it is not consistent with the agreements, principles and objectives of the  Free Trade 
Agreement between New Zealand and China (NZ-China FTA). See more detailed analysis 
in Section 9 of this Submission.  

A more reasonable practical solution could be to narrow the scope of this requirement so that it 
only applies to foreign government investors that are associated with the UN sanctioned countries.  
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5. Screening of portfolio investors (p. 38) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No comments 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

No comments 

 

Do you think the right reform options (pp. 39 – 40) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

No comments 

 
6. Technical issue:  Tipping point for requiring consent (p. 42) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Agree.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Positive.  
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Do you think the right reform options (p. 43) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer option 2. Suggest taking both option 2 and option 1 because option 1 has its own usage.   

 
7. Technical issue: Incremental investments above a 25 per cent interest (p. 45) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Agree. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Positive.  

 

Do you think the right reform options (pp. 47 – 48) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer option 1.  
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8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Agree.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Positive.  

 

Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer option 3.  

 

What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

No comments. 

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

Nil.   
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9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree there are problems with the current investment impacts screening regime. The Paper 
has accurately described most of these problems. However, we consider further clarifications, 
considerations and discussions in relation to the following areas are necessary:  

1. Arbitrary powers of Ministers 
2. Scope and definition of national interests (in particular security interests) 
3. Government investors 
4. Strategically important industries and critical infrastructure 
5. Transparency, certainty and investment promotion 

In our view, the description and proposed changes to these areas are not consistent with the 
agreements, principles and objectives of the NZ-China FTA. Please see our detailed analysis 
below. 

1. Arbitrary powers of Ministers 

One of the objectives of the reform is to grant, by legislation, Ministers absolute powers to take into 
account any factors of “national interest” they consider relevant to approve or deny an overseas 
investment application, or (under option 5) call-in for screening certain transactions if they raised 
national security risks even if those transactions would not ordinarily require screening under the 
OIA.  

In our view, this power granted to Ministers is too broad and absolute and is not consistent with the 
NZ-China FTA (although we understand the intention behind this is to ensure New Zealand’s 
national interests are properly protected). According to the NZ-China FTA (specifically Article 200 
General Exceptions), no measures of either government shall be “applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on trade in 
goods or services or investment”.  

There are risks that the arbitrary power granted to Ministers under the proposed changes to the Act 
would constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on 
investment. 

2. Scope and definition of national interests (in particular security interests) 

Paragraphs 211-214 of the Paper describe the national interest test. From the description, national 
interests could be anything the Ministers consider relevant. This is very broad and, in our opinion, 
too broad, which creates issues of uncertainty and non-transparency for overseas investors.  

Furthermore, the proposed national interest test is not consistent with the agreements of the NZ-
China FTA. Chapter 17 of the NZ-China FTA provides exceptions for the purpose of protecting 
“national interests” (in particular, security interests). Other than those exceptions under the Chapter 
17, both governments shall carry out and perform the NZ-China FTA to facilitate and promote trade 
and investment between the two countries.  The exceptions in Chapter 17 are limited in scope (as 
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opposed to a broad expression of “any … matters [the Ministers] consider relevant” (paragraph 211 
of the Paper)) and are subject to a general requirement that no measures of either government 
taken to protect “national interest” shall be applied in a manner which would constitute a means of 
arbitrary or unjustifiable discrimination or a disguised restriction on trade or investment.  

In particular, relating to security interests, Article 201(b) of the NZ-China FTA (Security Exceptions) 
limits the essential security interests to those:  

• relating to the traffic in arms, ammunition and implements of war and to such traffic in other 
goods and materials or relating to the supply of services as carried on, directly or indirectly, 
for the purpose of supplying or provisioning a military establishment; 

• taken in time of war or other emergency in international relations; or 
• relating to fissionable and fusionable materials or the materials from which they are 

derived. 
 

3. Government investors 

The Paper proposes to distinguish between non-government and government investors (or their 
associates) because government investors or state-linked entities may be pursuing broader political 
or strategic (as opposed to purely commercial) objectives (see paragraphs 24 and 185 of the 
Paper). 

As analysed in Section 4 of this Submission, the reasoning for such distinction is unjustified.   

Furthermore, the distinction is not consistent with the NZ-China FTA. Under the NZ-China FTA 
(Article 135), “Enterprise of a Party” is defined as “an enterprise constituted or organized under the 
law of a Party, and a subsidiary located in the territory of a Party and engaged in substantive 
business operations there”, and “Enterprise” is defined as “any entity constituted or otherwise 
organized under applicable law, whether or not for profit, and whether privately owned or 
governmentally owned or controlled, including any corporation, trust, partnership, sole 
proprietorship, joint venture, association or similar organization”.  

It is clear that under the NZ-China FTA, government investors and non-government investors 
should be treated equally. As such, making a distinction between government and non-government 
investors under the Act contradicts the intentions of the NZ-China FTA.  

4. Strategically important industry and critical infrastructure  

The Paper proposes that the “national interest test” could be used to assess applications to acquire 
an interest in a strategically important industry or critical infrastructure (see paragraph 212 of the 
Paper). Strategically important industries include media, telecommunications, transport, defence 
and military, encryption and securities technologies and communications, and finance. Critical 
infrastructure broadly refers to processes, systems, facilities, technologies, networks, assets and 
services essential to New Zealanders’ health, safety, security or economic wellbeing and the 
effective functioning of government including the financial sector, electricity and water distribution 
networks, and fuel pipelines (see paragraph 185 of the Paper). 

The NZ-China FTA does not distinguish between investments in different sectors and instead, 
facilitates and promotes investments between the two countries in every sector. Investment means, 
under the NZ-China FTA (Article 135), “every kind of asset invested, directly or indirectly, by the 
investors of a Party in the territory of the other Party …” 
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5. Transparency, certainty and investment promotion 

As a result of the above analysis, the proposed changes would raise issues of transparency, 
certainty and investment promotion which are against the agreements, principles and objectives of 
the NZ-China FTA and the other free trade agreements New Zealand has entered into, and 
consequentially, would not be welcomed by New Zealand’s international trade and investment 
partners.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

The options to simplify the benefit test would have positive effects. However, the “national interest 
test” would have negative effects if sufficient clarifications, considerations and discussions as 
outlined above are not taken.  

 

Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer option 4, subject to limitations and qualifications. The current benefit test is too 
complicated, which results in high compliance costs and frustration to overseas investors. 
Replacing the benefit test with a national interest test could potentially and likely fulfil the 
government’s objectives while increasing New Zealand’s reputation in, and access to, quality and 
productive overseas investments.  

In our view, the national interest test should be subject to the following limitations and 
qualifications:  

1. Application of the “national interest test” shall comply with New Zealand’s international 
obligations including those under free trade agreements. 

2. Exercise of the Ministers’ powers under the Act shall not constitute a means of arbitrary or 
unjustifiable discrimination or a disguised restriction on trade and investment. 

3. National interests shall not be defined as “any matter the Ministers consider relevant”. In 
particular, national security interests shall be limited to those relating to military, war and 
fissionable and fusionable materials as specified in Article 201(b) of the NZ-China FTA.  

4. Distinctions or restrictions (if any) on government investors shall only apply to those investors 
associated with the UN sanctioned countries.  

5. Subject to satisfaction of the limited national interest test as outlined above, investments in 
strategically important industry or critical infrastructure shall be treated in the same way as 
investments in other sectors. 

6. Requirements of transparency, predictability, certainty and investment promotion as prescribed 
in the NZ-China FTA. 
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Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

No. Power to consider a negative effect is necessary but it cannot be arbitrary.   

 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 

The definition should not be too broad or uncertain.  

 

Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

Yes as long as the benefits are clear and easy to identify.  

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

Yes. We prefer option 4 with limitations and qualifications as outlined above.  

 
Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 

In our view, only defence and military, and encryption and securities technologies and 
communications should be strategically important. Investments in other sectors should be treated 
equally.  
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If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 

In our view, the call-in power should not be adopted. This power is too broad and arbitrary.  

 

10. Water extraction and the Act (p. 82) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No, we don’t see a problem. We support the existing arrangements under the Act. Water extraction 
should continue to be regulated under other legislation such as the Resource Management Act.  

 

Do you think the right reform options (p. 83) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Negative. 
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11. Tax and the Act (p. 85) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No, we don’t see a problem. We support the existing arrangements under the Act. Tax issues 
should continue to be regulated under other legislation such as the Income Tax Act. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Negative.  

 

Do you think the right reform options (pp. 85 – 86) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

  

 

12. Māori cultural values and the Act (p. 88) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

No, we don’t see a problem. We support the existing arrangements under the Act. Māori cultural 
values and matters should continue to be regulated under the Resource Management Act and 
other laws.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Negative.  
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Do you think the right reform options (p. 89) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

  

 

What types of activity do you think should be defined as relevant arrangements under Option 1, and 
why do you think this 

  

 

13. Special land provisions (p. 91) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Positive.  

 

Do you think the right reform options (p. 93) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Combination of options 1 and 4 because they simplify and improve the process.  
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14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Positive.  

 

Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer option 2.  

 

15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree.  

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

Positive.  
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Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

We prefer option 2 and sub-option A.  

 

What do you consider to be the appropriate timeframes and why? 

Timeframes of Australia and other OECD countries could be a useful reference to New Zealand.  

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 

Yes, because it will encourage the government and the applicants to increase efficiency and 
quality.   

 

Experience with the Overseas Investment Office 
If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 

 

 

Other comments on the regime? 
If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

Established in 2002 as a non-profit and non-governmental organization, China Chamber of 
Commerce in New Zealand (CCCNZ) has been contributing greatly to facilitate business, 
investments, and mutual understanding between China and New Zealand, and to build an 
innovative and effective partnership for sustainable development.  

Membership at CCCNZ brings together individuals, companies and organisations that share a deep 
interest in doing business between China and New Zealand. We engage with a diverse range of 
professions and sectors including businesses, academics, diplomats, the media, NGOs, politicians, 
policy-makers, on core issues and promote the exchange of best practice between China and New 
Zealand. 

We and our member enterprises have first-hand in-depth experience and knowledge about 
overseas investments in New Zealand and the impacts of the Act. We believe our submissions are 
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valuable and worthy for the government to take into consideration.  

We support the reform and welcome any efforts the government makes to facilitate and promote 
productive investment and support New Zealanders’ wellbeing.  

 


	Details of submitter�
	For individuals�
	For organisations�

	Confidentiality request�
	Responses to consultation questions�
	1. Sensitive adjoining land (p. 20)�
	2. Leases of sensitive land that require screening (p. 25)�
	3. Technical issue:  periodic leases (p. 27)�
	4. Definition of overseas person as it applies to bodies corporates (p. 31)�
	5. Screening of portfolio investors (p. 38)�
	6. Technical issue:  Tipping point for requiring consent (p. 42)�
	7. Technical issue: Incremental investments above a 25 per cent interest (p. 45)�
	8. Assessing investors’ character and capacity (p. 51)�
	9. Screening the impacts of investment (p. 60)�
	10. Water extraction and the Act (p. 82)�
	11. Tax and the Act (p. 85)�
	12. Māori cultural values and the Act (p. 88)�
	13. Special land provisions (p. 91)�
	14.  Farmland advertising (p. 95)�
	15. Timeframes for decisions (p. 98)�

	Experience with the Overseas Investment Office�
	Other comments on the regime?�
	overseas-investment-submissions-cover-sheet.pdf
	The Treasury
	Overseas Investment Act Submissions Information Release
	December 2019
	Information Withheld
	Copyright and Licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) [https://creativecommons.org/licenses/by...
	Accessibility



