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Responses to consultation questions 
1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree there is a problem.    
 
In summary, we consider that consent / screening should not be required at all in relation to 
“adjoining sensitive land”.  If, however, it is felt that some screening for adjoining sensitive land 
should remain, then the types of land within this category should be pared back to deal with issues 
/ factors which are material, and those types of land must be clearly (and objectively) identifiable.   
We have explained our views further below.  
 
We do not consider that there are valid policy reasons for requiring an overseas investor to 
obtain consent due to the sensitivities of the adjoining land.   
 
The adjoining land requirements appear to reflect a theory that an overseas investor needs to know 
to respect access, conservational, cultural or environmental issues relevant to the sensitive land 
that adjoins the land being acquired.  If there is no such sensitivity in the land actually being 
acquired, then very often such a concern has no foundation – the investor will have no interest in 
the adjoining sensitive land, and no control over how the sensitivity is addressed. 
 
In any case, there is nothing to say that an overseas investor would have any less respect in 
relation to any particular sensitivities on the adjoining land than a New Zealander.  Further, land 
use issues apply to all, not just overseas, investors – thus the District Plan and the Resource 
Management Act will constrain an overseas investor in its activities on any piece of land in the 
same way as a New Zealand investor.  In relation to access specifically, access to adjoining land 
already exists due to the general rule against land-locked land. 
 
The factors said to prompt the need for consent in relation to adjoining land are either 
irrelevant to the purpose of the Act, or do not justify the time and cost involved in obtaining 
consent. 
 
We have had to seek consent on many occasions for properties that adjoin “sensitive” land where, 
given the policy reasons underlying the “adjoining land” consent requirements, consent did not feel 
necessary, or just felt wrong. For example: 
 
• Investor wishing to purchase an old factory site on Normanby Road, Auckland for the proposed 

development of residential housing.  The site adjoined Auckland Grammar School, which has 
an historic building on the school site.  The historic building was located on the opposite side of 
the school site, on a totally different ground level (due to a large cliff on the school site) had 
numerous access points and was and not visible from the target land.  Due to the target land 
being sensitive, the vendor did not wish to have a conditional agreement for the timeframe it 
would have taken to obtain Overseas Investment Office (OIO) consent.  The target site has 
now been developed as a church and carpark (at a time when a shortage of inner city living 
was widely recognised as a major problem). 
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• Investor wishing to acquire shares in a company that held a leasehold interest in an industrial 

site in Ashburton which adjoined land held by the South Canterbury Catchment Board for river 
conservation purposes. 

 
• Investor wishing to acquire a leasehold industrial site in Rotorua where the Target Site adjoined 

a Maori Reservation. 
 

• Investor wishing to purchase the site it leased in Mangere, Auckland where the land adjoined 
an esplanade reserve. 

 
• Investor wishing to purchase an industrial site adjoining Mutukaroa (Hamlins Hill Regional 

Park).  This regional park has multiple industrial sites along one boundary, but with plenty of 
access to the park itself from other sides.  No reasonable alternative access could be provided 
through any of the industrial sites due to the various business uses.  A New Zealand purchaser 
of this site, or other sites adjoining the park, would not have had to obtain OIO consent, but 
nothing seemed gained by requiring an overseas investor to obtain approval.   

 
We agree that the “section 37 list” is problematic. 
 
The 4th Table 2 category is in itself not a specific list of “sensitive sites”, but an additional test / 
investigation into how the land is held, or its use.  Further, the category has been notoriously hard 
to interpret: “any scientific, scenic, historic, or nature reserve under the Reserves Act 1977 that is 
administered by the Department of Conservation and that exceeds 0.4 hectares in area”; we have 
on a number of occasions experienced conflicting advice between lawyers and OIO certifiers as to 
whether land is caught or not. 
 
This also requires reference to a separate list outside of the Overseas Investment Act (OIA or Act).  
All relevant sensitivities should be included in the legislation and readers should not have to consult 
other sources. 
 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Our concern with all the options in relation to adjoining land is to ensure that: 
 
• That there is agreed policy for why adjoining land is captured by the consent requirements, and 

the policy should be clear from the legislative drafting. That policy should address material 
issues only, not seek to “capture absolutely everything” – which simply is not practical.   
 

• Land use issues are addressed in universally applicable statutes, not in a selectively applicable 
overseas investment regime.  

 
• The existing “Table 2” land categories are examined in relation to the legislative policy, and 

only those that (per the policy) require screening remain.      
 
• The types of adjoining land that will require screening are set out clearly, consistently, and in 

such a way that the need for consent (or not) can be identified objectively without the need for 
judgment by third parties.   
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Do you think the right reform options (pp. 22 – 23) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Yes, although we favour a result that removes all adjoining land from the sensitive land category, 
so that it is only the sensitivities of the target land which are considered.   
 
If this is not acceptable from a policy perspective, we favour Option 2 but only in relation to a limited 
number of land types that would be widely considered to have overarching importance to New 
Zealanders, notably: 
• foreshore; 
• lake beds; 
• National Parks; 
• wahi tapu / land significant to Maori. 
 
Treatment of re-zoned non-urban land 
 
We would like to suggest that consideration be given to clarifying that non-urban land (greater than 
5 hectares) which has been or will be re-zoned for residential, commercial or industrial use will not 
be treated as sensitive land.  This is appropriate because ultimately this will be urban land and so, 
but for the passage of time, consent would not be required.  
 
We have had experiences where the treatment of such land as sensitive land has caused 
considerable delays and increased costs, and also required land to be advertised (as 
farmland).   For example, we were involved in a situation where land no longer viable as farmland 
(due to subdivision and the divestment of parts of the land over time), was zoned for residential 
housing and identified as a ‘special housing area’.  The land was determined (for OIA purposes) to 
still be farmland thus requiring the purchaser, who was intending to develop the land for residential 
housing (as a SHA) and the vendor, to undertake an advertising programme.  This was required 
even though the value of the land as a farm was considerably less than the value of the land for 
residential development. 
 

 

If the section 37 list were removed, should any of the types of land currently captured by it be retained 
in Table 2? (p. 23) 

• If so, which types and why? 

We consider that of the existing Section 37 list, National Parks be the only one to remain. 
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2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem with the current screening regime in relation to leases of sensitive 
land.  The Paper (at paragraphs 83-85) sums up the issues well. 
   
The threshold for such leases requiring consent (3 years or more) is, in our view, too low, and not 
reflective of the basis upon which an investor decides to invest in a leasehold property.  It also fails 
to reflect the policy of the Act, being to protect against the control and benefit of New Zealand 
sensitive assets being lost offshore.  A leasehold interest blends both control and benefit of the 
relevant property, with each party (lessor and lessee) having an element of each.  The issue is at 
what point we consider an offshore lessee has such a level of control or benefit to require 
screening. 
 
We have seen situations where an overseas investor has opted to buy relevant land, rather than 
lease it, as the application costs and benefits tests are the same.  This is counterproductive to what 
the overseas investment regime is trying to achieve.   
 
Below are some recent situations of leases of sensitive land which have required consent, where 
we consider consent should not have been needed: 
 
• An overseas person acquired shares in company that leases a number of industrial sites.  One 

of these adjoins a reserve which is over 0.4 ha and the leased area is over 0.4 ha. 
• An overseas company wished to lease land for 20 years for viticulture uses. 
• An overseas company wished to lease land for 12 years for horticultural uses. 
• An overseas company wished to purchase a New Zealand business which leased commercial 

land adjoining a Maori reservation (and both pieces of land are over 0.4 ha). 
 
We acknowledge that some of these situations will not arise if other proposed changes are made to 
the OIA, both as to the substance of the regime (particularly changes to “adjoining land / section 
37”, the changes in relation to listed companies, changes to the investor and benefit tests) and the 
application of it (time-frames, resourcing of the OIO).   The essential point remains though – when 
is an overseas person considered to own and control sensitive land it occupies under a lease, and 
so when is screening of that person required?   
 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

The exclusion of longer term leases from the consent regime would significantly reduce compliance 
costs. It would allow continued investment in New Zealand without the control or benefit of land 
being lost from New Zealand.   
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Do you think the right reform options (pp. 25 – 26) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Generally yes. 
 
Of the options proposed, we favour Option 2.  However, we favour setting the term of lease 
threshold universally at 35 years or, alternatively, having a simplified regime for longer term leases 
(between 10 and 35 years).  We also query whether there is any practical need to differentiate 
between urban and non-urban land. 
 
Consideration would need to be given to an appropriate amendment to the exemption in Regulation 
51 for land transactions commonly known as regrants. 

 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 
years or more is appropriate, and: 

• if so, why do you consider this the appropriate threshold? 

• if not, what alternative threshold would you support, and why?  

We do not see a reason to have separate thresholds apply for urban, residential and non-
urban land.   
 
We do not see that there are any policy reasons for this distinction.  Eliminating this distinction 
would enable leases of land for viticulture, horticultural and agricultural uses – a key part of New 
Zealand’s economy 
 
We favour a regime that excludes screening of any leases of sensitive land, where the (total) 
lease term is 35-years or less.   
 
• The policy considerations would still be met.  The essential aspect of a lease or profit a 

prendre, etc is that the freehold interest is retained in New Zealand control, still enabling the 
New Zealand landowner to derive an income from the lease arrangement.    

 
• The RMA recognises the significance of a 35-year lease term, being the point at which a 

property may be sub-divided (suggesting that a term of 35 year is the point at which de-facto 
ownership applies).  It therefore makes sense for the overseas investment regime to follow suit. 

 
• The lessee, for however long they remain a tenant, will be subject to the RMA and all other 

relevant land use requirements.   
 

A 35-year lease term, without required OIO consent, would likely increase the number of 
commercial investments in New Zealand.  The benefits allow investment into New Zealand with the 
associated employment, export receipts, technologies etc without the complication of having to 
complete a benefits analysis and going to the time and expense of completing an application.  We 
consider that the same exclusion should apply to profits-a-prendre of less than 35 years.     
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If a standard 35-year lease term is not accepted, we propose a three-tier process.  
 
Our suggested alternative process, which would operate without any distinction between urban and 
non-urban land, is as follows:  
 
• leases of 10 years or less are not subject to any sort of screening process; 
 
• leases of more than 10 years but less than 35 years are subject to a simplified screening 

process where, similarly to significant business assets transactions, only an investor test is 
required to be satisfied; and 
 

• leases of 35 years or more will be subject to full screening in the same way as a purchase. 
 
Our reasons for supporting both of the above approaches have been set out earlier, namely: 
 
• the relevant land is retained in New Zealand ownership; 
• the New Zealand owner (lessor) receives an income from the rental payable; 
• a longer term will allow more commercial investment, particularly in the viticulture, horticulture 

and agriculture industries which will generate new employment opportunities, export receipts 
and potential innovation in those industries. 
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3. Technical issue:  periodic leases (p. 27) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree there is a problem, described accurately in the Paper. 

 

 

Do you have any comment on the potential effect of the option? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform option (p. 27) has been identified, and: 

• if so, why? 

• if not, what alternative option would you support and why? 

Yes, we agree that periodic leases should be excluded from the screening regime.   

Such arrangements are unlikely to be material in terms of the policy of the Act.   

Further, avoidance of the regime, through use of a periodic tenancy, seems unlikely.  A potential 
investor is unlikely to enter into such an arrangement purely on the basis that they are not screened 
due to the inherent uncertainty arising from a tenancy that can be terminated at any time. 

 

4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that the current arrangements create significant issues for the listed company 
community, as summarised in the Paper.  
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Any new regime applicable to New Zealand listed companies must reflect not only the policy 
underlying the overseas investment regime but also the listed company rubric in New Zealand.  
The options proposed deal with the former, but they do not properly reflect the latter. 

The Act’s policy considerations rest (generally) on an overseas entity having control of a New 
Zealand entity holding sensitive assets (struck at 25% of shareholding of that entity) and having the 
economic benefit of those assets.  Direct and simple application of that policy to a listed company 
leads (unsurprisingly) to tests that look at whether an offshore person (or persons) holds 25% of 
the shares.  If yes, then the economic benefit of that company flows to those offshore shareholders.   
Screening is therefore required because the overseas person holds both the control and economic 
benefit of that company. 

The listed company rubric is different.   

• Control of a listed company, in this context, is not about whether foreign entities hold 25% or 
more of the shares.  It is about whether one shareholder (together with its associates) has a 
block of voting power enabling it to direct decision-making, whether by actual voting power or in 
more subtle ways.   In the takeovers context, the theoretical “control” threshold of an entity lies 
at 20% (prompting compulsory offer obligations).  A shareholding of 5% is substantial enough 
to require notice to the market under the substantial product holder regime of the Financial 
Markets Conduct Act 2013. 
 

• The economic benefit of a listed company lies not just in the returns to its shareholders, but 
also to its overall contribution to New Zealand Inc: a significant business operated in New 
Zealand, employment, tax, contribution to the New Zealand capital markets, etc.  A clear 
benefit, to New Zealand incorporated companies, of a recognised securities exchange is the 
ease with which new capital can flow into the country through on-market acquisitions. 
 

• The Paper makes clear the practical issues faced by listed companies in identifying the details 
of its shareholder base and so its ability to identify, quickly and reliably, whether it is an 
overseas person.  However, we feel neither the Paper nor the reform options properly 
acknowledge the importance to a listed company of having confidence in its compliance 
position.  The consequences of compliance breaches can be significant, arising as much from 
suppositions made by the investment community about “poor compliance” as much as by the 
“actual” risk factors arising from the breach.  Any changes to the Act, intended to capture listed 
companies, must recognise the need for compliance rules to be clear and certain, cognisant of 
the remaining regulatory backdrop, and enable confident compliance; the new rules must not 
set the listed company community up to fail.  

Any reform of the OIO regime, as it relates to listed companies, must acknowledge / reflect / deal 
with each of these issues.  

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 
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No, we do not think the Paper identifies the right reform options. 

• Option 1 allows a greater number of overseas shareholders before a consent requirement 
applies, but does not address the listed company shareholder identification issue – it simply 
shifts it. 
 

• Option 2 is not effective either.  It is better, in the sense that it allows (or at least infers that this 
is what will happen) a listed entity to identify its overseas shareholders by reference to the 
existing substantial product holder disclosure regime, and so deals with the shareholder 
identification problem.  However, this option does not deal with the overseas benefit and control 
policy issues:  a company could (theoretically) be owned (and so completely controlled) by a 
100% offshore shareholder base but with none of those shareholders meeting the individual 
(25%) threshold and so not considered as an overseas person. 
 

• Option 3 is not workable from a practical perspective.  We do not see how the concept of 
“economic returns flow” can be captured with certainty, and any attempt to define it will likely 
lead straight to alternative transaction structuring options such that the consent requirement is 
not triggered. 

We support an alternative, two-limbed, option.   

We propose a two-limb test, such that New Zealand-listed companies would only become an 
overseas person if: 

• an overseas person (together with associates) has more than 25% voting control; or 
• substantial product holders (SPHs) have an aggregate of more than 49% voting control. 

In relation to each limb the test would be limited to what is disclosed in SPH disclosure notices, or 
is otherwise actually known to the company.  (We stress that this should be an actual knowledge 
test, and not a constructive knowledge test.) 

The first limb recognises that control (or, at a minimum, negative control) has effectively passed to 
that overseas person.  As proposed, this test creates asymmetry with the Takeovers Code’s 20% 
“passing of control” threshold.  Aside from an interest in maintaining consistency within relevant 
legislation as to what amounts to control of a listed company, there may be no adverse 
consequences from a practical perspective.   A prospective offeror, on reaching 20%, would need 
to seek OIO consent in anticipation of an offer being accepted and so the offeror moving beyond 
25% (as offers must generally be conditional on acceptances which would take the offeror to at 
least 50%).  

The second limb answers the potential policy objection that, under the first limb alone, a listed 
company could have a high level of overseas control (50-100%) but still not be an overseas person.  
Eg (leaving aside the effect of the Takeovers Code) there could be 3 overseas shareholders 
(including associates) at just under 25% each, which would effectively put the company in foreign 
hands but not trigger the requirement.  Such a two-limb test largely reflects the Australian FIRB 
regime (where two or more holders having more than 40% is the relevant trigger).  The concepts of 
“voting control” and “association” would match those applicable under the Takeovers Code 

Reference, at all times, to the SPH notices will allow a listed company to have confidence, at any 
given time, of its shareholding position, and so avoid inadvertent breach issues.  The SPH 
disclosure notice form should be changed so as to require the interest holder to confirm whether it 
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is an overseas person, as this information will be known immediately by the shareholder, and not 
by the company. 

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 

• if not, what requirements, or additional requirements, do you think should be included? 

We support the Option 4 exemption (in addition to the two-limb test outline above).  

We consider such an exemption, to be effective, should have a set of requirements that must be 
met by all applicants, together with a non-exhaustive list of additional factors which the OIO may 
take into account when making its decision.  The factors listed should be indicative of the sorts of 
issues considered relevant to an exemption.  Ideally the OIO should also be required to explain 
why any exemption request has been declined.   

 

5. Screening of portfolio investors (p. 38) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We understand the issues described in the Paper.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform options (pp. 39 – 40) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We support the class exemption proposed in Option 2.   We prefer this over Option 1 as Option 2’s 
greater specificity of ownership and control requirements better reflects the policy of the Act. 

We are not sure, however, that the “negative control” test should be set at 76%.  The power to 
block only special resolutions in a company (for example) is in reality a very limited power – usually 
reserved for major corporate events such as changes to the constitution, major transactions, 
amalgamations and liquidations.  A requirement that New Zealanders control a simple majority of 
control rights in the underlying entities would seem sufficient. 
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Such an exemption may not be necessary in relation to listed companies, if the two-limb test we 
propose above is adopted.   A portfolio investor would be able to acquire up to 5% and its presence 
would not contribute to the relevant “tally” of overseas investors.  If a portfolio investor wished to go 
beyond 5%, then the SPH disclosure regime would apply and that investor would then count 
towards the relevant thresholds for OIA screening purposes. 

 
6. Technical issue:  Tipping point for requiring consent 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree that there is a problem with this aspect of the current legislation, for the reasons 
described in the Paper. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform options (p. 43) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We support Option 1.    

We see no practical reason for an individual investor to have to seek OIO consent, arising out of 
the small “tipping point” acquisition.  Once the 25% threshold is crossed, the investee company will 
become an overseas person and be required to seek consent for its sensitive transactions in any 
case.   The company then becomes appropriate entity to screen.   

We support the inclusion of an anti-avoidance provision for reasons described in paragraph 139 of 
the Paper. 
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7. Technical issue: Incremental investments above a 25 per cent interest (p. 45) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes.  We particularly agree that the 10% of share class limit is much less relevant than the overall 
shareholding crossing key control thresholds.   

We agree also that the technical issues referred to should be resolved.   

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform options (pp. 47 – 48) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We support Option 1, in relation to the principal substantive issue.    

We also support Options 2, 3 and 4 in relation to the technical issues raised.  

 
8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

if not, do you support the existing arrangements. If so, why? 
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We agree that there is a problem.  Paragraphs 167-169 of the Paper sum things up well.   

Below are some specific examples we have dealt with recently, illustrating the issues: 

• In a joint venture between a New Zealand company and an overseas company, the New 
Zealand company is investigated as fully as the overseas company.  In some cases, the New 
Zealand company has been the source of the “good character” problem (and led to further 
investigations into good character) rather than the overseas company.  The New Zealand 
company, if acquiring the sensitive assets on its own, would not be subject to any scrutiny. 
 

• We deal, in our forestry practice, with joint ventures formed between an overseas person and 
iwi, relating to land granted to the iwi through a Treaty settlement process.  The joint venture is 
an overseas person, thus requiring iwi members to submit to the screening regime.  The 
information gathering process, in relation to iwi elders particularly, was intrusive (and in some 
cases was considered offensive) and unnecessary given the policy objectives of the Act.  

 
• Individuals who are New Zealanders and who could therefore acquire sensitive assets in their 

own right, are subject to meeting all of the good character requirements in relation to an 
investment where they are an individual with control. 

 
• For frequent investors, repeating all of the good character searches is time consuming and 

expensive.  It is frustrating to have to repeatedly obtain statutory declarations. 
 

• Asking questions as to good character can be awkward and sometimes embarrassing for us, 
and our clients, particularly where these relate to personal matters such as 
marriage/divorce/custody.  Internet searches invariably provide results about same-named 
persons or unfounded allegations through blogs etc. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

These changes would significantly reduce compliance costs, save time and eliminate unnecessary 
paperwork. 
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Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer Option 2.   

We agree that a version of the good character test is relevant, but the remaining elements of the 
existing test (business experience and acumen, financial commitment and immigration eligibility 
criteria) are not.  We agree also with the three additional potential changes outlined in paragraph 
175 of the Paper, concerning New Zealanders, corporate character and standing consent.  

The IWCs will ordinarily have the necessary business acumen/experience to carry out the 
investment or be part of a larger organisation where the support is available across the business to 
carry out the investment.  We have not come across situations where a corporate organisation is 
proposing to invest without key personnel (who would comprise the IWCs) having the business 
acumen/experience to operate the investment.   

If, as proposed, there is an ability to assess corporate “good character” we consider this would lead 
to better quality decision-making (as to policy outcomes, and as to efficiencies) than trying to 
assess the character of the individuals who control the company.  What the individuals ‘look like’ 
(from, say, Google searches) misses the point: directors of companies are required to act in the 
best interests of the company, individual employees are there to implement the strategy and 
direction determined by the board – and there are consequences if they do not do this.  The culture 
of the corporate enterprise is what is relevant.  

However, in relation to the detail of Option 2, we consider there should be clear direction as to what 
comprises a breach of the (remaining) good character requirements (explained further below).  

We are also in favour of: 

• removal of the requirement for any New Zealanders involved (whether individuals or 
corporates) to meet any good character requirements; and 
 

• any investors who have previously been screened and received consent only being required to 
report if there is any change to their previously provided good character certifications.  We 
consider that this should be able to be made by way of statement in the application rather than 
any formal process of applying for a good character standing consent. 
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What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

This should be restricted to criminal offences and, in any case, specifically exclude matrimonial and 
custody litigation.   

We consider there should be a requirement to disclose: 

• pending prosecutions (ie charges laid by not yet heard); 
• convictions; 
• pending litigation by a regulatory body (ie proceedings issued); 
• successful litigation by a regulatory body; or 
• allegations or litigation by a regulatory body that were settled on a non-confidential basis; 

in relation to: 

• fraud; 
dishonesty; 

• tax avoidance; 
• environmental laws; and 
• labour laws. 

This should solely be a disclosure requirement and there should not be any obligation to carry out 
or report on internet searches or searches of the International Consortium of Investigative 
Journalists. 

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

We consider that the factors listed would be appropriate assessments for a brightline test.   

As noted above, we consider that matrimonial and custody matters are not relevant for OIA 
purposes, and should not be included, but that non-compliance with labour and environment laws 
are relevant and so should be. 

 
9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree there is a problem.   

The issues are summed up well in paragraphs 182-192 of the Paper.  From a practical, 
compliance, perspective we particularly agree with the points raised in paragraphs 188 to 192.   
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Substantial harm / national interest  

We prefer Option 2 – but we can see Options 2 and 3 working together, as follows: 

• in relation to significant business assets, apply the streamlined good character test; 
• in relation to sensitive land, apply the streamlined good character test and a simplified and 

streamlined benefit to New Zealand test; and 
• include an overlay, in relation to each type of sensitive asset, which allows the OIO to say no – 

on principled grounds, against a clearly defined and objectively identifiable list of criteria.   

We would prefer (from a commercial perspective) that the veto power derives only from an 
assessment of ‘substantial harm’, but we can understand that there is a political need to enable the 
Government to deal with issues raised by the proposed national interest test.   It seems possible to 
include “not in the national interest” as one of the factors to be considered under ‘substantial harm’. 

To re-iterate a point already made above, transparency is critical: all factors included in the good 
character and benefit to New Zealand tests, and in any substantial harm and/or national interest 
test, must be clearly defined and open to clear, objective and unambiguous interpretation.   

We would also like to see the OIO take a different approach to stakeholder engagement – one that 
views transaction parties as true stakeholders in the process (akin to the Takeovers Panel, and the 
regulatory divisions of the FMA and NZX), rather than the “strict external” regulator approach that is 
currently taken.  Early warning of consent-related issues, and the ability to discuss the progress of 
consent applications, particularly in relation to the exercise of any transaction veto powers, will be 
an important element of the new approach.   See our further comments on this, and related 
elements, on page 29 below.  

Counterfactual Sub-Options 

If the benefits test, or a form of the benefits test is retained, we favour Sub-Option A in relation to 
the treatment of the counterfactual test. 

• There should be no reference to the vendor’s plans.  The vendor is selling the property and that 
is the vendor’s plan.  There should not be a comparison to any hypothetical situation, only to 
the status quo. 

• New Zealand under-bidders should not be considered as part of the counterfactual.  Self-
evidently they are not the preferred bidder, in all likelihood because the vendor wanted to sell to 
a higher bidder, so there was no real prospect of the New Zealand under-bidder’s plan being 
implemented. 
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• We are in favour of a “no detriment” test for transfers between overseas persons provided that 
the overseas vendor has in fact been complying with any conditions of consent.  We consider 
there should be potential for flexibility in granting consent in a situation where the overseas 
vendor has failed to meet the conditions of its consent.  The overseas purchaser should be 
allowed a reasonable extension of the timeframes in which to comply and still satisfy the “no 
detriment” test. 

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

Yes.  We consider negative elements are relevant to the consent process (although not necessarily 
as described in Option 1) – a decision-maker should be able to (and required to) assess each side 
of the equation.  There is an inherent risk of poor decision making if all relevant factors (positive 
and negative) are not considered. 

The reform process will, however, need to assess carefully the sort of factors, positive and 
negative, which are considered relevant from a policy perspective.  We do not want to see any new 
“negative factors” test end up as an equivalent of the shopping list of factors included in the existing 
benefit to New Zealand test.     

 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 

Any risks included within a new substantial harm test must be: 

• sufficiently material to justify the investment being vetoed (for the presence of the risk factor 
alone); and 

• be clearly and objectively identifiable so that prospective investors can see reasonably clearly 
whether, in relation to any given proposed investment, those risk factors are likely to affect the 
transaction.   

The system must be designed so as to avoid risks of political “capture”.  Current government policy 
will be relevant, in which case those policy grounds must be readily available and clear, and 
decisions in relation to them must be in line with that policy.  In this sense, the treatment of the 
substantial harm test should be generally equivalent to the treatment of the national interest test as 
outlined in paragraph 209 of the Paper.   

Further, given the significance of the risk factors to the transaction in question, any decision made 
in relation to these negative factors – particularly if it is a “no” decision – must be exercised by a 
sufficiently senior government minister, cognisant of all relevant policy issues.  This is particularly 
important in a coalition government environment where MPs from smaller special interest parties 
have positions of responsibility, and whose views do not necessarily reflect those of the wider 
government, or that person could be said to have an inherent bias in relation to a given matter.  
Further, the decision should be unanimous – the “if one says no, then the decision is no” feature is 
outdated and cannot feature in the new regime. 
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Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

Yes, we think the general description of the simplified benefit to New Zealand test set out in Option 
2 is appropriate.   The current list of factors is repetitious and non-specific and more like an 
idealised wish-list than a policy-driven list of decision-making factors likely to drive the result of a 
significant investment in New Zealand.  A simplified and focused list of factors to be considered by 
the OIO will, in our view, drive higher quality decisions, and a more efficient decision-making 
process. 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

Yes.  There seems no policy basis for distinguishing this type of land from other sensitive land.  As 
this is a subjective test, there is also difficulty in establishing how much benefit satisfies the test – 
usually all benefit cases are made out on a basis that the benefit must be “identifiable” and “real 
and of substance” otherwise in our experience the benefit is discounted by the OIO in any case.  

 
Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 

Generally yes.  The list of assets and industries makes sense.   

The reform process will need to ensure that there is a clear purpose for the test applying.   Is it to 
ensure that certain strategic assets always remain in New Zealand hands, so as to ensure that the 
assets / business / function in question remains available to New Zealanders, should any 
unforeseen major crisis arise?  In this way, any such test would operate in a sense like the RBNZ’s 
BS11 policy in relation to outsourcing of core banking functions.  If this is the case, then the nature 
of the assets subject to the test should be clarified. 

In any event, materiality will be important.  There is a risk that any investment (of sensitive assets) 
that includes any element of (say) media, telecommunications, transport or finance will become 
subject to a national interest test, which could capture any number of businesses which were 
probably not intended to be caught (eg a retailing business that also includes a financing arm).   
We suggest that the test apply to the relevant businesses where the strategically important 
business function is core to the assets in question.   
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If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 

Commercial certainty requires that any call-in power be used very sparingly. 

The investment community, and transaction parties, must have confidence that decision-making in 
relation to any national interest (or substantial harm) test is principled and reflective of the “the New 
Zealand Government” – not just parts of it – is appropriate.    

Any call-in decision must be made by appropriately qualified Ministers acting in concert, not left to a 
Minister who is not aware of and alive to the consequences of their decision.  Our comments in 
relation to ‘political capture’ above (on page 18, in response to the question concerning the 
definition of substantial harm in Option 2) apply equally here.  

 

10. Water extraction and the Act (p. 82) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Water rights is a highly contentious and political issue – one that needs addressing 
(comprehensively) by the Government.   

Any changes to New Zealand’s laws concerning water rights must be dealt with as part of the wider 
resource management regime, and applicable to all – not just overseas persons.  Addressing these 
issues in the overseas investment regime alone is inappropriate.  
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Do you think the right reform options (p. 83) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 

 

11. Tax and the Act (p. 85) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

The concern outlined in the Paper appears to reflect a view that we should be gathering more tax 
from offshore investors.  This is a complex issue, and primary responsibility for any changes to 
New Zealand’s tax laws (and the associated foreign tax regime) should rest with Inland Revenue. 

The reform options identified deal with a different point:  whether tax compliance should be 
included in the Act’s screening process, as part of the investor test as it may apply to bodies 
corporate.   We are not convinced that this issue is sufficiently material to justify requiring 
mandatory consideration of tax compliance by all bodies corporate, but in any case it is an issue 
that falls outside the OIO’s proper purview (being a matter for Inland Revenue). 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We are reluctant to advocate for adding more factors into the screening process for overseas 
companies seeking to invest in New Zealand, given how much information is already required and 
how long the consent process already takes. 

If there is any change to the investor test, in relation to tax compliance by bodies corporate, any 
change should include tax compliance as one of the matters that could be considered, if relevant in 
the circumstances, but not a mandatory item.  

We definitely do not favour any reform option (whether arising as part of Option 1 or Option 2) that 
requires applicants to produce tax records as part of an overseas investment screening process, 
and/or that requires the OIO, who are not tax experts, to interpret any such information.    
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Option 3 is impractical.  The costs and time involved in an investor obtaining a binding ruling in 
relation to its proposed New Zealand tax structure are disproportionate in relation to the issue 
raised. 

 

Do you think the right reform options (pp. 85 – 86) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

None of the options are favoured, for the reasons noted above. 

 

12. Māori cultural values and the Act (p. 88) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that New Zealand law (and society) still has some way to go in order to achieve an 
equilibrium that properly acknowledges Maori cultural interests, and modern economic realities.  
This is a complex issue, arising in New Zealand’s early colonial past but continuing (and in some 
cases made worse) in the 150+ years since the Treaty of Waitangi.  The result is a degree of 
alienation of Maori lands, water, sites and other taonga, accompanied by adverse cultural and 
social issues that, looked back on now, is troubling and uncomfortable. 

The issues to be solved are complex and difficult.  Progress is being made, across the wider 
cultural and economic landscape of New Zealand, but there is more to be done.  Land use and 
access is but one factor. 

That said we consider that that the OIA is not the right place in which to focus substantively on 
these issues.  The results of the work still to be done must apply to all, and comprehensively so – 
and so reflected in our general law.   

To expect the overseas investment regime to be substantively involved in ensuring Maori cultural 
values are protected is to set it up to fail.  Firstly, this captures only a portion of land users (those 
who are overseas persons).  Second, the OIA regime is neither designed nor equipped to identify, 
or resolve, substantive Maori cultural issues; “loading” the regime with an expectation that it can 
and will do so is unfair to all involved. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 
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Do you think the right reform options (p. 89) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We support a regime where: 

• New Zealand lawmakers address the issues raised in the Paper appropriately and 
comprehensively, such that the requirements apply to all users of land, not just overseas 
investors; and 
 

• in relation to overseas investors who are not familiar with New Zealand, the overseas investor 
is made aware of the significance of relevant land to Maori, and confirms all arrangements 
made with or applicable to Maori in respect to that land (however arising, through customary 
rights, statutory rights or otherwise) will be honoured.  

We therefore support Option 1.   

However, we would also like to see a more comprehensive legislative effort made to ensure, in 
respect to all land – whether owned or occupied by New Zealanders or overseas persons, that 
Maori cultural values are identified, considered and dealt with appropriately.  

We do not think that either Options 2 or 3 will address properly the concerns that underlie the 
proposals – being that all users of land in New Zealand properly take account of, and take 
appropriate action in respect of, sites that have ancestral, spiritual or emotional significance to 
Maori.   As explained above, these issues should apply equally to New Zealand and offshore 
investors and so must be incorporated within the generally applicable law.  

 

What types of activity do you think should be defined as relevant arrangements under Option 1, and 
why do you think this 

 

 

13. Special land provisions (p. 91) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem and that the Paper has described it accurately. 

We have a particular concern about special land in the forestry sector, given the health and safety 
issues that arise in that sector. 
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform options (p. 93) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We favour Option 1.  The Act should clarify that the special land provisions only apply to freehold 
land being purchased, and not leasehold interests. 

There is a clear need for special land provisions to remain in the Act so as to preserve New 
Zealanders’ access to the relevant land, and particularly rivers. 

However, the current process is cumbersome, particularly given how little the process is used and 
so its unfamiliarity amongst practitioners and regulatory personnel.  

We consider, as outlined in Option 2, that there should be provision whereby special land must be 
identified in the Application and the OIO may require, as a condition of consent, that such special 
land is sold to the Crown, if the Crown elects within a given period (we recommend no more than 3 
months).  This purchase could be effected after the fact, so as not to delay settlement of the main 
transaction. 

We have reservations about Option 3.  Requiring access to Crown-purchased special land from 
adjoining land could give rise to workplace health and safety issues for the owners of that adjoining 
land. 

We agree with Option 4 – it should be for the Applicant to offer the land to the Crown, not the 
vendor. 

 

14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree there is a problem and the Paper describes it accurately.   

In our experience, the advertising requirement creates cost and delay, with no positive policy 
outcome in terms of the legislative intent.  We have not yet seen a situation where a higher bid for 
the farmland has resulted from the farmland advertising process.  There is also an issue where 
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sales of farmland form part of a wider transaction where the farmland would never be sold on its 
own.  The advertising is pointless as there will not be a sale of that piece of land on its own. 

We also refer to our earlier comment on page 4 concerning a client who was looking seeking to 
acquire land that was no longer viable farmland, but who was subjected to an OIA process which 
should not have been necessary.  The land was within the urban limits and close to large industrial 
and commercial activities (which provide job opportunities for people living in the area).  The land 
was zoned residential and was declared a ‘special housing area’, yet the vendor was required to 
advertise the land for sale (as farmland) when the only viable future for the land was for some type 
of development – either residential, commercial or industrial. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Removal of this requirement would greatly reduce compliance costs.  Advertising, if done correctly 
in the spirit of the intention of the Act, is costly and the requirement causes delays. 

 

Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We favour Option 2.   

Nothing is achieved by the advertising requirement, and it should be removed altogether.  A vendor 
will generally have advertised the property already as part of an overall desire to achieve the best 
price.  If it has not been advertised, there is likely good reason for that and it is up to the vendor to 
make its own decision about who to sell the property to.  Given consent will still be required for an 
overseas person to purchase the land, we consider that a vendor would prefer to avoid this process 
and sell to a New Zealander if there was such a purchaser offering an attractive price. 

 

15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes.  We regularly receive negative feedback from investors, or potential investors, as to the length 
of time and uncertainty of the time period for the approval process. From a practical perspective, 
this is perhaps the most significant issue we experience with the current regime in terms of being 
an actual obstacle to transactions being entered into. 

We have no clear visibility on the duration of a consent process, and so cannot advise our offshore 
clients in relation to one of the key risk factors with transactions – uncertainty as to transaction cost, 
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and length of time between signing a conditional agreement (frequently conditional only on OIO 
consent) and completion. 

We see there being a real benefit to New Zealand and its international image in improving the 
approval process, b providing set timeframes that are shorter than we are currently experiencing 
and providing timeframes that have set periods for decisions. 

Some recent examples include: 

• 

 

 
• We refer to our earlier example (adjoining land) relating to the factory site in Normanby Road, 

Auckland where the vendor did not want to delay the sale by the time it would take to obtain 
consent.  There have been other times where vendors will not accept an offer subject to OIO 
approval due to the length of the condition periods. 
 

• A significant business assets application, where no sensitive land was included, that took 
nearly 15 weeks to decide. 

 
• Another significant business assets application, again with no sensitive land, that took 12 

weeks to decide. 

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

Any reform option selected must be such that parties to relevant transactions can know from the 
outset what the transaction timeframes will be, and rely on them.   

Any ability for OIO to extend timeframes, unilaterally (expressly or by effect), must be limited to a 
very few, very clear situations.   If an application appears to raise significant issues, such that the 
consent process will be affected, parties must be notified of that early and the likely consequences 
(whether as to time, cost, outcome).  These sort of notifications cannot arise at the last minute, and 
apparently out of the blue.   

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

We favour Option 2. 

For perhaps obvious reasons, we would prefer the option specifying a shorter timeframe for all 
consent processes, with a very limited ability for the OIO to unilaterally extend the statutory 
timeframe.  We nonetheless appreciate that this is not practical or realistic, and would likely lead to 

[26]
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poor decisions, including the worst possible outcome: consent applications declined simply on the 
basis that there is insufficient time to consider them. 

 

What do you consider to be the appropriate timeframes and why? 

In our role as advisers to a transaction parties, any timeframe is (within reason) acceptable if it is 
certain.  We are therefore able to inform our clients, with certainty, as to what will happen, when – 
and transactions (which sometimes involve co-ordination amongst several different jurisdictions) 
can be planned accordingly and steps taken to mitigate whatever transaction risks may arise as a 
result. 

The timeframes outline in Option 2 are longer than we would like in relation to applications to which 
the national interest / substantial harm test, or benefit to New Zealand test, apply.  Even under the 
reform proposals these will take up to 18 weeks and 14 weeks, respectively.  We welcome the 
much shorter timeframes proposed in Option 2 for the lower risk transactions.  

However, we support these time frames on the following basis: 

• These are genuinely maximum time-frames – OIO personnel will work towards decisions being 
made faster, wherever possible. 

• There is a triage process, in relation to all applications, whereby the OIO identifies early on any 
information gaps and, importantly, and other issues it sees with the application.  Any further 
information requests, down the track, do not trigger timeline extensions except in extreme 
instances. 

• We, as advisers to a transaction party and so a stakeholder in the overall process, are able to 
contact the OIO case manager to discuss progress of the application, and the case manager is 
motivated to view our involvement as integral to the process and behaves accordingly.  

• The OIO is resourced appropriately, such that the timeframes are realistic while still ensuring 
high quality decision-making.   We agree with what is set out in paragraph 256 of the Paper, 
but do not want to see a situation where we feel a proposal to decline an application is used as 
a means to force an agreement to an open-ended decision-making process.   Proper 
resourcing is therefore essential, in terms of both funding and quality of personnel.  

See also our suggestions in relation to OIO process on page 29 below. 

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 

Yes.  This would provide a real impetus for the OIO to be resourced properly to do its work, and so 
be able to make good decisions within appropriate timeframes.   

However, we anticipate that there may be a need for extension in cases that are subject to a 
substantial harm or national interest test (if adopted).   

The reform process must not create a situation where the OIO is able to decline an application 
simply because it fears it will not be able to determine the application within the relevant timeframe. 
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Experience with the Overseas Investment Office 

If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 

Mainly, our experience with OIO personnel and processes has been good, and particularly in 
relation to the larger transactions. Personnel have been responsive, pro-active and purposive, 
understanding the importance of the OIO decision in the overall scheme of a cross-border 
transaction.  We have also found, in many instances, OIO personnel are sensitive to our role as 
advisors to offshore parties who are acutely concerned with clarity of transaction timeframes and 
outcomes. 

There have been several instances, however, where we have had a different experience: delays or 
difficulty in being able to contact relevant personnel, personnel not responding, or personnel not 
proactively keeping us up to date on the status of applications or enquries.  Also in relation to 
general OIO enquiries, we have experienced difficulties in reaching an OIO regulator through the 
general line (for example, there is a phone number listed on the OIO website, which goes through 
to a LINZ call centre – and LINZ staff have told us that they are not able to put calls through to the 
OIO).   

These are not significant issues in themselves, but they have disproportionately adverse 
consequences from a transaction management perspective.  Not being able to speak to a key 
regulator about a consent process means we are unable to inform our clients on progress with 
consent applications. This often means the transaction outcome is left uncertain for our client (in 
the sense that OIO consent may be the sole remaining condition to a transaction completing, and it 
is not certain that it will be met by the deadline for satisfaction of conditions).  For offshore parties 
(particularly those managing multi-jurisdictional transactions), not having a clear understanding of 
the progress of an application, with a risk of the consent taking 6 months or up to a year, is very 
frustrating.  It is even more frustrating to be the New Zealand lawyers, unable to assist in that 
process due only to an inability to contact OIO representatives to discuss matters directly.   

If the substantive reform process proceeds as we hope (as outlined above), and assuming also that 
the OIO is properly resourced to enable it to properly administer the Act, in light of a wider 
Government desire to encourage overseas investment in New Zealand, then we would expect the 
“customer experience” issues identified above to resolve themselves.  It will also enable the OIO, 
as a key regulator, to conduct itself in the way we imagine it wish to. 

 

Other comments on the regime? 

If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

We have outlined below: 

• some general comments on the overall regime, and its proposed reforms; and 
• some specific changes to the existing regime we think should be considered as part of the 

reform process. 

General comments 
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• The OIA (and so the OIO) must not be used as a “proxy” for other political issues.  The OIA 
must be kept to matters particularly relevant to overseas investment, in line with clear policy.   If 
changes are needed to other parts of our law to deal with specific assets or uses of assets, 
then the relevant law underpinning those things (particularly the Resource Management Act, in 
relation to use of assets) should be modified, in line with clear policy.   
 

• The regime must recognise the importance, to those involved in significant transactions, of 
transaction certainty – as to time, cost and outcome.  Timeframes must be adhered to, with 
regulatory powers to extend timeframes used appropriately, and with proper purpose.  We 
appreciate that while it is not the OIO’s role to ensure overseas investors “get what they want”, 
but the OIO has a clear role in allowing us, as advisors to an overseas entity, to inform our 
client – reliably – whether there is any transaction risk posed by the regulatory issues being 
addressed by the OIO personnel.  We see this as part of the environment aimed at 
encouraging high quality decision-making. 

 
• We would like to see the OIO, in relation to transaction consents, to behave in a manner similar 

to the Takeovers Panel, or the FMA or NZX regulatory teams.  For example, pre-vetting of 
applications; ongoing and pro-active consultation on timeframes; early identification of issues or 
information gaps and early warning of whether an application is likely to fail (and the reasons 
for that).  These bodies prove that it is possible for a regulatory to involve and inform 
stakeholders, whilst retaining their integrity as regulators.  The OIO’s pre-application meeting 
process is a positive step in this direction. 

 
• For larger transactions or more complex applications the OIO could consider adopting a case 

management system, similar to that in the High Court, where case managers and stakeholders 
meet early in the consent process to assess timeframes, information gaps, and known consent 
risks.  This would reinforce the positive impact of the pre-application meeting, acting as a 
cross-check that expectations set in the pre-application meeting were being met.  
 

• The Act should set out clearly defined consent criteria, easily understood and followed by 
applicant and regulator alike.  If there are extended powers to refuse consent, then the scope 
of these, and the criteria that trigger them, should be set out clearly in the legislation or, failing 
that, in clear policy guidance mandated by the legislation.  This allows transaction parties to 
consider their positions early, before undue time and cost have arisen on the assumption that 
the transaction can in fact proceed with regulatory consent.  

 
• The OIO must be properly resourced to fulfil its functions.  The time required to complete the 

consenting process currently suggests that the OIO is insufficiently funded.  From the 
investment community’s perspective, there is little point reforming the rules if the consenting 
process still takes as long as it does.   

Other issues to consider  

All references below to the Regulations refer to the Overseas Investment Regulations 2005. 

Re-zoned non-urban land (greater than 5ha) should not be treated as sensitive land 
 
For reasons outlined on page 4 of this submission, we would like to suggest that consideration be 
given to clarifying that non-urban land (greater than 5ha) which has been or will be re-zoned for 
residential, commercial or industrial use will not be treated as land being sensitive (for reasons 
other than residential land sensitivity).   
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Small change to the underwriting exemption in Regulation 46 

The exemption in Regulation 46 exempts professional underwriters from the obligation to obtain 
consent when underwriting an issue of securities.  The effect of these words is to unnecessarily 
limit the exemption to underwriting new share issues as compared to underwriting block trades 
(which are transfers of existing securities).   

A block trade is a mechanism used by a large shareholder of a public company to sell their 
securities though an investment bank to multiple, typically institutional, investors.  The process 
involves the following steps: 

• Underwriting Agreement is entered into 
• Underwriter seeks bids from institutional and potentially other investors though a bookbuild 

process 
• Stock is transferred from the vendor (not the issuer) to institutional investors 
• If buyers cannot be found, the investment bank ends up holding the shortfall securities. 

 
This process is effectively the same as that applicable to a new issue – the difference merely being 
the source of the securities.   
 
The impact of the regulatory gap (as we see it) is not that the transfers referred to above are not 
underwritten, but that the gap requires a transferor to enter into unnecessarily complex mechanics 
provide it with broadly the same economic result as would arise from the transfer of securities to 
the underwriter in a shortfall scenario but which leave the underwriter with substantially higher risk 
and no control over the securities which were underwritten.   
 
From a policy standpoint, there is no reason why an underwritten block trade cannot fall within the 
ambit of the exemption. 
 
The change we seek could be effected by adding the words “or a transfer” after the words “an 
issue” in the introductory wording to Regulation 46.    
 
A change to the “corporate dealing” exemption in Regulation 37(1) 
 
The drafting of the exemption in Regulation 37(1) for corporate dealing (effectively intra-group 
transfers) was changed from old Regulation 33(1)(a) to what is now Regulation 37(1).  Old 
Regulation 33(1)(a) previously covered transfers between “sibling companies” which shared the 
same common ultimate holding company (at a 95% minimum ownership level through the 
corporate group).   

The way Regulation 37(1) is drafted only covers acquisitions by “A” which is either: 

• the holding company of the entire group (i.e. in 37(1)(i), the group must comprise “A” and 
persons directly or indirectly 95% owned by “A”); or 

• acquiring the assets from a 95% or more owner of A (as in 37(1)(ii)). 
 
In other words, it only covers transfers “up and down the corporate chain” and not “between sibling 
companies” – i.e. subsidiaries in different chains of corporate ownership, but still in the same group. 
 
Old 33(1)(a) covered a much wider class of transfer, including any transfer “from another member 
of the same group” being a group which has a common 95% holding company. 
 
Although new Regulation 37(1)(b) can be read in a way which allows transfers between sibling 
companies, it would be desirable to clarify this point.  The lack of coverage of such transfers in 
37(1) has other consequences also – for example relying on 37(2) for an intra-group transfer would 
remove the ability to rely upon the “previously consented” exemption in regulation 52 – see 52(4)(c) 
and (5)(a)(iii). 
 
This could be fixed quite easily by the amendments to Regulation 37(1)(a) shown below: 
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(a) the acquisition by an overseas person (A) of property— 

(i) from another member of the same group, being a group that comprises Aan 
overseas person and persons that are directly or indirectly at least 95% owned by 
Athat overseas person, as part of a reconstruction or reorganisation of that group; 
or 

(ii) from an overseas person that directly or indirectly owns at least 95% of Athat 
overseas person: 

Clarification to the Forestry Right exemption in Schedule 3   

Clause 6 of Schedule 3 to the Act provides that forestry rights held by an overseas person, which in 
aggregate are less than 1,000 hectares, are exempt from the requirement to obtain consent.   

As currently drafted, this would include forestry rights in calculating the 1,000 hectares that have 
received OIO consent.  We think this is an unintended consequence, and suggest amending clause 
6(4)(b) to read: 

“the combined area of all other forestry rights (other than any forestry rights which have 
received consent)” 
 

Enable a New Zealand subsidiary to utilise Australian, Singaporean and CPTPP exemptions 
otherwise available to the parent entity 

The Regulations include exemptions or increased monetary thresholds for certain investors from 
Australia, Singapore and other CPTPP countries that apply when buying significant business 
assets or residential land that is not otherwise sensitive (regulations 75 – 83 of the Regulations and 
Part 5 of the Regulations)  (Exemptions).  

Each of the Exemptions are drafted in such a way that New Zealand entities who are only 
“overseas persons” because they have an overseas parent company cannot fall within an 
Exemption even though the relevant Exemption is available to the overseas parent company.  

This seems inconsistent of the policy behind the Exemptions and the Act and leads to an outcome 
where it is a disadvantage for the acquiring entity to be incorporated in New Zealand. It is common 
for overseas clients to use a New Zealand company as the acquiring vehicle for structuring 
reasons.   This issue can make the various Exemptions difficult to apply in practice.  

Ideally the Regulations would be amended to allow New Zealand entities to make use of 
Exemptions if they would be available to their overseas shareholder(s).  

 

 


	overseas-investment-submissions-cover-sheet.pdf
	The Treasury
	Overseas Investment Act Submissions Information Release
	December 2019
	Information Withheld
	Copyright and Licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) [https://creativecommons.org/licenses/by...
	Accessibility



