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Responses to consultation questions 
1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

In this part of the submissions: 
 

- The term “subject land” means the land in which the overseas person is looking to acquire 
an interest, and which may be sensitive only because it adjoins land with particular 
features.  
 

- The term “adjoining land” means the land adjoining the subject land, and which has 
features that may make the subject land “sensitive” 

 
We agree that there is a problem with the scope of the sensitive adjoining land provisions. In 
addition to the issues identified in the Consultation Document the provisions can create the 
following issues: 
 

- Triggering a requirement for consent where the subject land adjoins privately held land that 
includes a building with a historic heritage listing. Not only will public access generally be 
available to the adjoining land via existing public road frontage, but access may not be 
relevant if the owner of the privately owned adjoining land does not make the historic 
building available to the public. 
 

- Triggering a requirement for consent due to the existence of marginal strips alongside 
rivers. Adjoining a river does not, of itself, make land sensitive However, if a marginal strip 
has been reserved from an earlier land sale, the marginal strip is deemed to be 
“conservation land” under the Conservation Act 1987, potentially triggering the sensitive 
adjoining land provisions. The purpose of a marginal trip is to preserve public access to the 
river, so the issue of public access has already been addressed by the creation of the 
marginal strip.  
 

- Triggering a requirement for consent when acquiring residential land in new property 
developments that set aside areas as reserve land for the common enjoyment of owners in 
the development, or where new residential development sites have been selected due to 
their proximity to such areas. In these scenarios, adequate public access to the relevant 
area is likely to be included in the development plans. Although residential land is now 
captured by the Act in any event, some of the residential land tests are only available 
where the subject land is “residential but not otherwise sensitive”. 
 

- The increased housing test is only available for land that is residential but not otherwise 
sensitive. If land selected by an overseas developer adjoins a public reserve area, that 
developer would need to satisfy the benefit to New Zealand test rather than apply under 
the increased housing test. While the increased housing may be sufficient to satisfy the 
benefit to New Zealand test, the relevant criteria under the increased housing test are 
much more straight forward and objective, reducing costs associated with both the 
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preparation and the assessment of the application. The overseas person is not likely to 
hold a long term interest in any of the land adjoining the reserve. Public access to the 
reserve land for the sections within the development will be determined by reference to the 
amenity value of such access for potential purchasers, and the requirements of the 
relevant planning rules and associated Resource Consents.  
 

- As noted in the Consultation Document, a key purpose of the sensitive adjoining land 
provisions is to ensure sufficient public access is maintained to the relevant areas. 
However, no consideration or regard is given to whether there is existing, adequate 
access, e.g. via existing public roads, marginal strips or access easements.  If the adjoining 
land also adjoins a public road, there should be less concern about the acquisition of the 
subject land. 

 
In terms of the development and use of the subject land, we submit that such issues are more 
properly addressed by the Resource Management Act and the applicable District / Regional 
Planning Rules. Applying different rules/tests for the purposes of the Resource Management Act 
and the OIO process only adds further complexity and uncertainty to the process. 
 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

The above issues would likely be addressed if Option 1 was adopted, but not under Option 2.  
If Option 1 is not adopted, we submit that the sensitive adjoining land provisions should be further 
amended to take account of existing formal public access to the adjoining land, within close 
proximity of the subject land, before deeming adjoining land to be sensitive. 
 
We note the comments in the Consultation Documents that seek to quantify the impact that these 
changes might have, having regard to the number of applications made to the OIO as a result of 
the sensitive adjoining land provisions.  While it cannot be quantified, it must also be acknowledged 
that the sensitive adjoining land provisions will have impacted acquisition decisions by overseas 
investors – overseas investors may have made decisions not to proceed with a particular 
investment because of the need to obtain OIO approval solely due to the features of the adjoining 
land, due to the time, cost and uncertainty associated with the OIO consent process.  
 
A refinement of the sensitive adjoining land provisions will reduce compliance costs for overseas 
persons wishing to acquire interests in land that does not itself have any sensitive features, and 
where the acquisition has no impact on public access to adjoining land.  
  

 

Do you think the right reform options (pp. 22 – 23) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer Option 1 as it better recognises that the scope of the existing sensitive adjoining land 
provisions is so wide that it has unintended consequences of capturing land that has no impact on 
the adjoining land and the access to it. Even if Option 1 is adopted, we submit that there will still be 
scenarios where existing public access to adjoining land should negate the sensitivity of the subject 
land.  
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If Option 2 is adopted, we submit that the sensitive adjoining land provisions should only apply 
where there is not already existing formal public access to the adjoining land.  
  

 

If the section 37 list were removed, should any of the types of land currently captured by it be retained 
in Table 2? (p. 23) 

• If so, which types and why? 

We have encountered a scenario where the relevant District Plan Rules stated that if land adjoining 
a particular river was subdivided, then an esplanade reserve had to be created alongside the river 
as part of that subdivision. The subject land adjoined land adjoining the river, and the provisional 
esplanade reserve was recorded on the adjoining land on the planning maps. The nature of the 
adjoining land meant a future subdivision of that land was unlikely such that the esplanade reserve 
would likely never be created. However, the words “provides is to be used” in para 1 of the Section 
37 list casts doubt on whether the subject land was in fact sensitive or not in this scenario.  
 
We also submit that land that has been specified as a reserve primarily for the purpose of providing 
public access to another area (para 1(b)) should be excluded from the list – if public access is 
already secured by way of the public access reserve, then the fact the subject land adjoins this 
public access reserve should not cause the subject land to be sensitive.  
 
Per the comments above, we also consider that regard should be had to existing public access to 
any of the land listed in the Section 37 list.  
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2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Yes, we agree that the short lease term creates a two-fold issue: 
 

1. Requiring short term investments in New Zealand to obtain OIO consent (and thereby 
potentially discouraging overseas persons from undertaking those investments); and 
 

2. Creating an incentive for longer term investors to acquire a freehold interest, where the 
costs of obtaining OIO consent are the same.  

 
By way of example, we are aware of a situation where the potential purchase of a company that 
operated a café business included a leasehold interest in a café site. The site was sensitive land as 
it adjoined the foreshore. The then-current term of the lease had only 18 months left to run, and the 
purchaser had no intention to renewing the lease at the end of the term. However, the lease 
contained a right of renewal that took the total potential term over three years.  
 
In conjunction with the current sensitive adjoining land provisions, it is also likely to discourage 
overseas investment in commercial businesses that operate out of leased premises that are 
sensitive due only to features of the adjoining land.  
 
As the sensitive land provisions can apply to commercial/industrial properties as much as they can 
apply to non-urban land, the fact that a 3 year lease can trigger a requirement for OIO consent 
results in an inequitable scenario where: 
 

- The purchase of a $90 million business does not require any form of OIO consent;  
 

- The purchase of a $150m business requires the investor to only satisfy the “investor test”; 
 

- The purchase of a $3m business with a 5 year lease on an industrial property that 
happens to adjoin a local reserve (and has associated Planning Rules that it must comply 
with) requires the investor to satisfy the full “benefit to New Zealand” test. 

 
 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

One of the potential issues with increasing the lease term is what the process will be if an overseas 
person wishes to renew a lease such that it exceeds the prescribed term. For example, an 
overseas person could enter into a 7 year lease, with a right to renew for a further period(s), where 
that renewal is subject to obtaining OIO consent (because the lease term would then exceed the 
maximum OIO-exempt term). This could be a common arrangement where the overseas person 
does not know whether they will in fact exercise the renewal right, and does not wish to invest in an 
OIO process unless and until it knows the total lease term will exceed the relevant period.  
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Any concerns about overseas investors structuring leases to avoid/defer OIO consent requirements 
should be offset by considerations such as the risk of legislative change. If the overseas investor 
expects to exercise the renewal right, and wishes to ensure they will be able to do so, they are 
likely to apply for OIO consent at the outset of the lease term. By delaying the consent application 
until year 7, they take on the risk that further legislative change may make it more difficult for them 
to obtain OIO consent at year 7. The investor’s risk appetite in respect of delaying the OIO consent 
requirement will likely be a reflection of their genuine expected investment horizon.  
 
If an OIO application was submitted at year 7, this raises a potential issue due to the application of 
the counterfactual test. If the overseas person has invested in the development of the land, the 
benefits of that development will have already been recognised, and may even be able to be 
continued by an alternate purchaser/tenant - the capital expenditure will already have been 
invested, jobs already created, production already increased etc.  
 
We submit that if the overseas person was to make an application for OIO consent to extend the 
lease term, the OIO should be able to take into account any benefits already generated by the 
overseas person, alongside the continuation of those benefits. However, such a process should not 
enable an overseas person to essentially “circumvent” the counterfactual considerations by 
structuring their investment as a lease with a right of renewal that is conditional on OIO consent. 
Essentially the application of the counterfactual test may have to be retrospectively applied against 
the position when the overseas person originally acquired its leasehold interest.  
 

 

Do you think the right reform options (pp. 25 – 26) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We consider that in determining the appropriate length of lease term, consideration should be had 
to the scale, regional significance, and use of the relevant land, and as such an option along the 
lines of Option 2 is preferable.  
 
If the scope of the sensitive adjoining land provisions is scaled back to ensure that it is more 
focussed on land with true sensitivities, then permitting a 35 year lease of such land without 
requiring OIO consent (and associated consideration of public access etc) is arguably too long a 
period.   
 

 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 
years or more is appropriate, and: 

• if so, why do you consider this the appropriate threshold? 

• if not, what alternative threshold would you support, and why?  

To some extent the appropriate lease term will be influenced by the decisions taken on other parts 
of this review.  
 
As a starting point, we consider that 10 years is more appropriate term that the current 3 year term: 
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- Combined with refinements of the sensitive adjoining land provisions it would reduce the 
number of transactions involving the lease of commercial/industrial properties that require 
OIO consent. 
 

- It strikes a fairer balance between short term and long term investment horizons. 
 

- It would also enable overseas investors who hold rural land (with OIO consent) to acquire 
short term ancillary interests in rural land that supports their core business/investment.  

 
From a practical perspective a maximum lease term of 12 years would provide the landlord and 
tenant with more commercially realistic options in terms of the structure of the relevant lease term 
and associated renewals. 

 
However, leases of land for horticultural purposes generally run for 20 years at a minimum, as this 
is the minimum period for the overseas investor to get certainty of an appropriate level of return 
from its investment in the relevant land, particularly if they are planting new trees/vines. The reality 
is that if the minimum lease term is only increased to 10 years for all rural land investments, this will 
be of no added benefit to horticultural investors, which will result in them essentially being 
disadvantaged in comparison to other rural land investors. 
 
We submit that allowing longer term leases to be entered without OIO consent would seem to align 
with public sentiment regarding overseas investment in non-urban land – public sentiment often 
supports overseas persons acquiring long-term leasehold interests (as opposed to freehold 
interests) in land.  
 
We note that the relevant lease term under the previous legislation (Overseas Investment Act 
1973) was 21 years (although this only appears to have applied in respect of farm land, with any 
lease of other sensitive land, regardless of term, potentially triggering a consent requirement). We 
have not investigated why it was considered appropriate to reduce this term so significantly, down 
to 3 years when the 1973 Act was replaced with the 2005 Act.  
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3. Technical issue:  periodic leases (p. 27) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that clause 2 of Schedule 3 of the Act creates a degree of uncertainty as to the treatment 
of periodic tenancies for land that is not residential land, and should be deleted. 

Periodic tenancies are likely to be of much more relevance in a residential context that in a 
commercial or rural context, as they offer no certainty of term to the tenant. Periodic tenancies of 
residential land are still addressed in clause 3 of Schedule 3.  

 

Do you have any comment on the potential effect of the option? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform option (p. 27) has been identified, and: 

• if so, why? 

• if not, what alternative option would you support and why? 
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4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem with the current definition, and that the Consultation Paper has to 
a large extent described this problem accurately. The key issues we are aware of on the application 
of the overseas person definition to bodies corporate are: 

- The reference to “any class of shares” in clause 7(2)(c)(i): this could result in a company 
being an overseas person even if the only shares issued to overseas persons are non-
voting shares. An obvious example of this is the issue of redeemable preference shares to 
an overseas person – while the issue of redeemable preference shares to an overseas 
person is expressly exempt by Regulation 39, it can result in the company becoming an 
overseas person for future transactions.  
 

- The aggregation of the shareholdings of all overseas persons, such that even if 25% of 
shares are widely dispersed between a number of overseas persons, the company will 
become an “overseas person”. 

 
- The risk of a company inadvertently becoming an overseas person due to share 

transactions taking place between the shareholders. 

Access to capital is necessary for the growth and development of most sectors of New Zealand’s 
economy. The scope of the current “overseas person” definition, combined with the costs, 
timeframes, and uncertainty associated with the OIO regime have resulted in overseas investors 
with a genuine interest in supporting New Zealand’s economy with beneficial investments being 
discouraged from investing in New Zealand assets. Meanwhile, debt is relatively easy to obtain. 
This results in an increased risk of New Zealand investors being over-leveraged, as they take on 
additional debt in an environment where opportunities for new equity funding are limited. We submit 
that foreign capital should be treated in a similar manner to foreign bank debt, with exemptions for 
certain equity/debt instruments, particularly in widely held entities, where the individual overseas 
investors who are contributing the capital into the investment entity are essentially passive 
investors.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We find it interesting that the explanation of Option 1 focusses on where the majority of the 
economic returns are flowing, when this is not expressly an element of the “overseas person” 
definition for bodies corporate. There is also a need to consider these issues and proposed options 
from two perspectives: 
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- An investment in significant business assets, where currently the only criteria that must be 
satisfied is the “investor test” which looks at the individuals with control of the investment, 
not the ultimate owners of that investment  and recipients of its economic returns. Ultimate 
ownership currently has no bearing on whether OIO consent is granted, if the relevant 
individuals can meet the “investor test”.  
 

- An investment in sensitive land, where the key focus is on the “benefit to New Zealand” 
test – this test looks at whether the investment itself, controlled by the body corporate, will 
deliver positive benefit to New Zealand. While a high degree of New Zealand ownership is 
a “mitigating” factor it is not determinative.  

Both of these tests indicate that the control of the investment is of greater importance than the 
ultimate ownership of that investment. If ultimate ownership and receipt of economic returns is 
intended to be a point of focus, this should be clarified in the purpose or interpretive sections of the 
Act.  

Similarly, the above analysis supports an increase in the ownership threshold that will result in a 
body corporate becoming an overseas person.  

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer Option 3, but submit that more consideration should be given to an extension of this 
Option across all New Zealand incorporated entities (i.e. not restricted to listed bodies corporate). 
We consider that this option strikes a reasonable balance between supporting New Zealand 
investment while recognising the public support for a requirement for majority overseas owned 
companies to be screened before acquiring sensitive land / significant business assets.  

Consideration would need to be given to revising the board representation provisions to ensure 
adequate levels of New Zealand representation even where no one overseas shareholder has a 
right to appoint a director.   

Appropriate requirements associated with board representation and/or New Zealand tax residency 
status could allow certain NZX listed companies to be exempt from the OIO regime regardless of 
their shareholding. This could encourage some overseas companies to consider NZX listings, 
opening up further opportunities for New Zealanders to take investment interests in those entities 
and providing further benefit to New Zealand through a vibrant MZX market.    

We submit that the imposition of a second tier test that looks at the holders of “substantial holdings” 
is appropriate, but that this should be set at an individual, rather than a cumulative level, and be 
more focused on the acquisition of a significant/controlling interest, e.g. 25%, where the consent 
requirement can be more easily monitored by the person acquiring the interest rather than having 
to be monitored by the company. Even for newly listed companies, a 5% threshold will still cause 
many to fall within the overseas person despite having relatively widely held overseas interests.  

In describing the various options, the Consultation Document makes reference to the concept of 
“negative control” associated with a 25% shareholding. We note the following points: 



Have your say on the Overseas Investment Act 2005 – Submission Form   |    
9998072_2 

- If all shareholders are exercising their voting rights, 25% is not sufficient to block a special 
resolution of shareholders. Special resolutions can be passed by 75% so can be passed by 
the remaining shareholders even if a 25% shareholder votes against the resolution; 
 

- The commentary assumes that all holders of substantial holdings will vote together – it is 
unlikely in any ownership scenario that all unrelated substantial overseas person holders 
will vote together and against every other unrelated shareholder of the relevant company. 
This could indicate that those overseas persons are acting as “associates”, in which case 
their shareholdings would be aggregated in any event.  
 

- The number of transactions requiring special resolutions of shareholders (as opposed to 
ordinary resolutions) is extremely limited.   

Also of relevance to this decision is the test that must be satisfied by the overseas 
investor/company when the share transaction causes the company to become an overseas person. 
If the company owns sensitive land, the applicant must be able to show that the shareholding 
change will result in “benefit to New Zealand” – this can be difficult to demonstrate where the 
relevant transaction only results in a small shareholding change that does not affect the ultimate 
control of the company. Arguably if there is no impact on the control of the company and its 
sensitive assets, there should be no requirement for OIO consent.  

We also submit that consideration should be given to a separate “overseas person” definition for 
limited partnerships. Limited partnerships are essentially a hybrid entity with features of both a body 
corporate and a partnership. The nature of a limited partnership means that the limited partners 
have little to no control over the day to day management of the limited partnership and its assets, 
such that a 25% investment has lesser control rights than those than might be associated with a 
25% investment in a company. Limited partners enjoy a limited liability status, which relies on this 
limited involvement, and is put at risk if they do participate in the management of the limited 
partnership. Instead, all management is carried out by the general partner. Investors into limited 
partnerships are often investment institutions (pension funds), private equity or venture capital 
investors who have no expectation of control and intend to retain a passive investment interest. 
The use of New Zealand registered limited partnerships can directly support the purpose and intent 
of the overseas investment regime – providing a mechanism for overseas investors to provide 
capital for investment into New Zealand businesses, while ensuring that the control of any sensitive 
assets is exercised by New Zealand individuals.  We also submit that the legislation should be 
amended to clarify that the number of overseas person partners should not be determinative of the 
limited partnerships “overseas person” status (clause 7(2)(d)(i)).   

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 
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• if not, what requirements, or additional requirements, do you think should be included? 

If Option 4 is limited to bodies corporate listed on a securities exchange (whether in New Zealand 
or elsewhere), we consider that a blanket exemption for majority owned NZX listed companies is 
the more practical and effective option.  

The requirement in Option 4 for the body corporate to demonstrate a “strong history of compliance” 
with the OIO regime also significantly limits the effectiveness of such an exemption, and brings into 
question the purpose of the exemption. If the body corporate is investing in significant business 
assets, this aspect could be better addressed by a requirement that the body corporate satisfy the 
“investor test” as part of its exemption application. If the body corporate in investing in sensitive 
land, the test for OIO consent is land-specific so it is difficult to establish compliance from previous 
applications. It also means that the exemption option will not be readily available for companies 
established by New Zealanders who are looking to access international capital to support business 
expansion as they will not have the history of OIO compliance due to not previously being an 
“overseas person”. 

Again, the relevant tests will of course be subject to decisions made on other aspects of this OIO 
review. 

 

  



Have your say on the Overseas Investment Act 2005 – Submission Form   |    
9998072_2 

5. Screening of portfolio investors (p. 38) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We are aware that a number of portfolio investors have sought (and been granted) exemptions 
from the OIO regime for similar reasons as those set out in the Consultation Paper, and support an 
amendment that would address these issues on a wider level. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform options (pp. 39 – 40) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We consider that a combination of options would allow: 

- A class exemption for portfolio investors that meet a defined set of criteria, without the 
need for individual exemption applications; and 
 

- An exemption application process for portfolio investors who do not quite meet the relevant 
criteria, but consider that they fall within the purpose of the portfolio investor exemption. 

As a general comment we note that throughout the Consultation Document there are a number of 
options that involve a process for overseas investors to apply to the OIO for an exemption. The 
intent of these options is to acknowledge that wherever thresholds/criteria are set, there will always 
be situations where an entity is captured by the OIO regime where it falls within the purpose of, but 
not the technical criteria for, an exemption. However, we submit that the reforms should avoid 
placing too much reliance on the ability of investors to apply for exemptions – the more reliance 
that is placed on this “backstop” mechanism, the more exemption applications that will likely be 
required. This will place further pressure on the OIO to assess and make decisions on those 
exemption applications (and all other applications) in a timely manner. Any exemption process 
should be more cost effective and significantly quicker than a full OIO consent application. Given 
that the purpose of this reform is also to streamline the OIO consent application process itself, an 
increase in exemption applications would place even more pressure on delivering decisions in a 
timely manner.  

Accordingly, a high level consideration of exactly what investments justify OIO screening is 
necessary in order to try and achieve definitions and class exemptions that best capture those (and 
only those) investments of concern. 
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6. Technical issue:  Tipping point for requiring consent (p. 42) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that the “tipping point” within the overseas person definition is an issue, potentially 
triggering requirements for OIO consent in transactions involving nominal shareholdings, where: 

(a) The company itself may not be aware that the 25% threshold has been met; and 
 

(b) Establishing a benefit to New Zealand directly associated with the shareholding change 
can be difficult, because the 25% shareholding does not equate to day-to-day control over 
the management of the company assets.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

The “tipping point” issue is one that can impact on an entity’s decision to open up investment 
opportunities to third party shareholders as a way of accessing capital for new opportunities, 
development and expansion.  

If the threshold is inadvertently breached, a retrospective OIO consent application may not always 
be able to remedy the issue, as it will often be difficult to demonstrate ‘benefit to New Zealand” 
arising from a minor shareholding change.  

 

Do you think the right reform options (p. 43) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Option 1 could result in a scenario where a number of unrelated overseas persons each hold close 
to but less than 25% of a body corporate, with a cumulative shareholding well in excess of 50% 
without triggering an OIO consent requirement. There would also be significant evidentiary issues 
with establishing whether a particular transaction was delayed or just happened to occur after the 
sensitive land acquisition. 

Similarly, without a “cap” imposed, Option 2 could result in a scenario where a number of unrelated 
overseas shareholders each acquire less than 5%, taking the cumulative overseas shareholding to 
over 50% without triggering an OIO consent requirement.  This risk has to be balanced against the 
issue that has been identified and which the review is seeking to address. Of note: 

- The “associate” and “non-circumvention” provisions of the Act would apply if these 
provisions were used to structure/delay transactions so as to avoid the Application of the 
Act; 
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- If a “cap” of, say, 50% is imposed, similar issues will arise when the overseas ownership 
level of the company approaches that new threshold; 
 

- Once the (currently) 25% ownership threshold was reached, future sensitive 
land/significant business asset transactions by that entity would still require OIO consent.  

Re Option 3, for the reasons listed above, we do not consider that the solutions to these identified 
and acknowledged issues should be limited to listed companies.  
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7. Technical issue: Incremental investments above a 25 per cent interest (p. 45) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that the requirement for OIO consent for incremental investments above 25% is a 
problem, and imposes significant restrictions and/or additional compliance costs on entities / 
investors that have already been subject to an OIO consent requirement. The issues associated 
with this requirement include: 

- Where sensitive land is involved it can be difficult to demonstrate a significant level of 
benefit resulting from an incremental investment.   
 

- It can create problems when exiting shareholders from a business, if their exit could result 
in the proportionate shareholding of each other shareholder increasing  
 

- It can create issues in structuring share transactions where an overseas investor might 
have the right to make warranty claims against the company/other shareholders. One 
mechanism for recognising a warranty claim is to adjust the share price, and issue more 
shares to the investor so that their shareholding becomes a fair reflection of the price paid.  
This option may not be available if it would trigger an increase in an existing 25% 
shareholding.  
 

- An entity 100% owned by an overseas person may have obtained OIO consent to acquire 
a sensitive land asset. If that overseas person subsequently sells down their interest the 
incremental investment test prevents them from reacquiring all or any of that interest in the 
future. This may discourage overseas investors from selling down interests to allow 
investment by New Zealanders, if the exit of that investor could create future OIO issues.  
 

- The above issue is also of relevance for New Zealand listed companies that have chosen 
to list to facilitate investment into their company by New Zealand investors. If the company 
has previously obtained OIO consent for sensitive assets, and the shareholding of the 
original overseas investor remains above 25%, any increase in that shareholder’s 
shareholding will trigger a further OIO consent requirement.   

Currently, restructure situations that are considered to fall within the purpose, if not the strict 
wording, of the Act may be dealt with by way of an exemption application. However, the application 
fee for an exemption is still significant ($25,500) and the timeframe for assessing such an 
application can still be lengthy. We are also aware that the OIO has expressed a reluctance to 
issue an exemption application where the applicant is drawing analogies with more than one 
exemption currently available under the Act, notwithstanding that there is no substantial change to 
the ownership and control of the relevant entity/asset with reference to the position when the 
original OIO consent was first issued.  

We agree that the recently introduced “shareholding creep” exemption regulations seems to have 
been aimed at addressing some of these issues, and yet the technical issues identified in 
paragraphs 152 to 155 limit the applicability of those exemptions. An extension of the “shareholding 
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creep” provisions would go a long way to addressing the issues associated with the incremental 
investment provisions.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Amendments to incremental investment thresholds and exemptions will have a significant positive 
impact for entities with a degree of overseas ownership, and for New Zealand’s international 
reputation as a place to do business. Where changes in shareholding occur at an international 
level, New Zealand will often be only one of a number of jurisdictions affected by the proposed 
change, and any delays can have significant impacts on the wider international business. It can be 
unworkable to manage a shareholding change proposal in the context of a potentially 12+ month 
OIO consent application process for the New Zealand aspect of a wider international business.  

The proposed amendments will also give overseas investors more flexibility to consider 
opportunities for New Zealanders to invest into their businesses, as they will have more certainty 
that an exit of one of those investors in the future will not potentially trigger another OIO consent 
requirement in respect of assets/investors that have already been through the OIO consent 
process.  

For Options 1 & 2 – we submit that any amendment to the trigger sections in the Act to allow an 
overseas person to increase its control interest by any amount below the relevant key control 
threshold should be determined by reference to the overseas person’s interest at the time the 
interest in the sensitive land / significant business asset was acquired. This will ensure that the 
overseas person is able to increase their interest back to the original OIO consented position (or 
position on acquisition if OIO consent was not required), even if they may have sold down a 
significant interest in the interim.   

We also submit that the distinction between 90% and 100% should be re-examined as in unlisted 
companies that are not subject to the Takeovers Code, there is little distinction between a 90% 
interest and a 100% interest. 

We agree with Options 3 and 4.  

 

Do you think the right reform options (pp. 47 – 48) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer Option 1 for addressing the primary problem associated with incremental investments, 
but also support Options 2, 3 and 4 for addressing the technical issues associated with the 
shareholding creep exemptions. Option 2 may be appropriate for addressing the issue identified 
above regarding “original consented” positions if an overseas person has reduced their 
shareholding since the OIO consent/acquisition.  

We also submit that the shareholding creep provisions should be recognised in the corporate 
dealing exemptions. For example, if an overseas person holds 60% of the shares in company A 
(which holds sensitive land pursuant to an OIO consent), company A should be able to transfer that 
land to company B provided that the overseas person holds less than 75% of the shares in 
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company B (as the overseas person would be permitted to acquire up to 75% of the shares in 
company A without further OIO consent). 

We also note that the corporate dealing exemptions in Regulation 37 cannot be relied on if 
overseas person A has a significant shareholding in both companies, and another overseas person 
has a nominal shareholding in the new company. Nominal shareholdings that would not have 
triggered an OIO consent requirement within the original company should not prevent reliance on 
the corporate dealing exemptions. 
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8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

From an investor perspective we do not consider that the investor test imposes significant 
compliance costs – this seems to be more of an internal OIO issue. Given that this is currently the 
only test that must be satisfied by overseas persons investing in significant business assets, there 
would appear to be a need to retain at least a modified version of this test, unless alternate criteria 
for significant business assets are adopted.  

We also suggest that the “business acumen” component of the test is relevant to ensure that the 
relevant investments will be managed appropriately, especially as this cannot currently be 
addressed via consent conditions for significant business asset investments. For sensitive land 
investments the business experience of the individuals with control is arguably relevant to the 
decision maker’s determination of whether the claimed benefits are likely to occur. 

We agree that the financial commitment and immigration criteria add little to the investor test and 
could be removed.  

We agree that a more focussed investor test, particularly as regards to factors relevant to the “good 
character” assessment should be introduced. The “good character” test should reduce the focus on 
offences of a minor/historic nature and increase focus on offences that are of direct relevance to 
the investor’s suitability to hold/control a sensitive investment.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Our concerns regarding Option 1 is that it places the OIO in the position of having to assess 
whether an allegation, that has not resulted in a conviction, is sufficient to cause the relevant 
investor to fail the “good character” test. If there has not been a conviction, then arguably the OIO 
should not be able to second-guess the result of the relevant process and reach a different 
conclusion. It could result in OIO applications being held up due to the assessment of vexatious 
allegations.  

Although some jurisdictions may permit certain business practices that are illegal in New Zealand, if 
the investor is ultimately operating within the law of its home jurisdiction, then is it arguably not 
appropriate for the OIO to determine that compliance with those laws still results in the investor 
failing to satisfy the good character test.  

If the investor continues with those practices in respect of the New Zealand business, in breach of 
New Zealand laws, this can be managed through the standard consent conditions that require the 
individuals with control of the investment to continue to be of good character. 
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Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

For the above reasons, on balance we prefer Option 3, although we do suggest retaining the 
business experience criteria.  

We agree with the proposals to: 

- Remove the requirement for New Zealanders identified as ROPs/IWCs to satisfy the 
investor test; 
 

- Expand the scope of the investor test by allowing it to apply to non-natural persons 

Whether the standing consent is a practical option will ultimately depend on the scope of the 
standing consent and decisions reached on the national interest test. If a national interest test is 
introduced then a standing consent could not exempt the holder from the OIO consent requirement 
for future investments. If it did, those investments would not be notified to the OIO such that the 
national interest test could be applied to them. However, if it applied such that investors in sensitive 
land and significant business assets still needed to make an application, but there was no need to 
assess this part of the test, that would result in benefits by reducing the steps in the assessment 
process. The statutory timeframes for investors holding a standing consent should be reduced 
accordingly so there is measurable benefit from holding a standing consent.   

We submit that there should be mechanisms that provide some added benefit (in terms of costs, 
consent criteria or timeframes) to investors who have completed the OIO process on numerous 
occasions. Currently, any potential benefit for repeat investors can be undermined by changes in 
OIO staff, such that the staff assessing new applications may not be familiar with the repeat 
investor, despite numerous applications having been made and the investor having a strong history 
of OIO compliance.  

 

What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

 

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

 

 
  



Have your say on the Overseas Investment Act 2005 – Submission Form   |    
9998072_2 

9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

In the opening paragraphs of the Consultation Paper (para 48), it is stated that the Government’s 
objective is to ensure that the screening regime for overseas investments provides a clear pathway 
for consent for investments that support a productive, inclusive and sustainable economy and 
create opportunities for regions and businesses to grow and connect internationally.  

At present, investments that would support a productive, inclusive and sustainable economy and 
create opportunities for regions and businesses to grow and connect internationally are not 
proceeding due to the uncertainty and complexity associated with New Zealand’s OIO process. 
Timeliness and certainty are factors of key importance to overseas investors looking to invest their 
capital, and investors with a genuine interest in supporting New Zealand’s economy with beneficial 
investments are being discouraged from investing in New Zealand assets. Meanwhile, debt is 
relatively easy to obtain. This results in an increased risk of New Zealand investors being over-
leveraged, as they take on additional debt in an environment where opportunities for new equity 
funding are limited.  

We agree that the legislation needs to be amended to clarify the relevant counterfactual test for 
overseas investments in sensitive land – the presumptive counterfactual of an adequately funded 
alternate New Zealand purchaser does not reflect the reality for many land purchases, but can be 
difficult to rebut. Where benefit to New Zealand is assessed against that counterfactual, resulting in 
the test not being satisfied, the reality is that much of the claimed benefit is in fact foregone as 
there is no alternate New Zealand purchaser who will undertake the same level of investment on 
the land. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

At present, investments that would support a productive, inclusive and sustainable economy and 
create opportunities for regions and businesses to grow and connect internationally are foregone 
due to the uncertainty and complexity associated with New Zealand’s OIO process. Timeliness and 
certainty are factors of key importance to overseas investors looking to invest their capital, and 
investors with a genuine interest in supporting New Zealand’s economy with beneficial investments 
are being discouraged from investing in New Zealand assets.  

Any revised approach to screening overseas investment that does not address these issues will 
result in further lost benefit to New Zealand. Accordingly the introduction of new discretionary tests 
must be carefully managed to ensure the tests are applied at a sufficiently high level, and with 
sufficient publicly available guidance, that they do not adversely impact on investor certainty.   
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Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Likely effects of an Investment 

On balance, we prefer Option 3 – a simplified benefit to New Zealand test with “national interest 
test” for higher risk applications. 

We recognise that public sentiment regarding the ownership and use of New Zealand land, 
particularly rural land, is unlikely to support a regime that removes the “benefit to New Zealand” test 
in its entirety in favour of a national interest or substantial harm test (assuming that these tests 
were set at an appropriate level such that the power to decline an investment under these tests 
would in fact be exercised rarely).   

Accordingly, we support an option that simplifies the current benefit to New Zealand test, while 
recognising that negative effects can be taken into account.  

We can also appreciate the reasons behind the consideration of the national interest or substantial 
harm test, and agree that this would provide some flexibility and discretion for the decision makers 
to decline investments that were clearly against the national interest. In particular we can 
appreciate the potential relevance of this test for investments in significant business assets which 
cannot otherwise be denied if the investor test criteria is satisfied. However, such a test needs to 
have adequate controls in place around its use, including: 

- Statutory timeframes for decisions to focus the attention of decision makers to investments 
that are most likely to give rise to genuine national interest concerns;  
 

- A requirement for the decision makers to publish guidance as to the factors that will 
influence their application of the test, to provide a degree of certainty to investors.  We also 
submit that new factors should not be able to be introduced retrospectively, after investors 
have gone to significant time and cost in assessing the strength of and submitting their 
application based on the then-current guidelines. With adequate timeframes and 
resourcing, the consequences of changes not impacting existing applications should be 
limited. 

The benefit that we see in the national interest test as opposed to the substantial harm test is that it 
could be used to approve investments that do not otherwise obviously satisfy the benefit to New 
Zealand test. 

Similarly, the introduction of a “call-in” power for transactions that are not otherwise captured by the 
Act, needs to be carefully managed. 

Counterfactual 

With respect to the counterfactual test, we prefer Sub-Option B, as it does give some consideration 
to what might occur on the land if it was not acquired by the overseas person, but without applying 
a theoretical counterfactual that may never eventuate and involves speculation as to an alternate 
purchaser’s intentions and financial resources. This counterfactual will also benefit New Zealand 
vendors who are wishing to exit rural land investments but have difficulty finding buyers as (a) 
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overseas persons face difficulties overcoming the alternate New Zealand purchaser counterfactual, 
but (b) there are not in fact any alternate New Zealand purchasers submitting offers for the land.  

The financial stability of the vendor is also relevant – having sensitive assets being retained by a 
financially stressed New Zealand land-owner who cannot make appropriate investments in the 
capital assets and sustainable use of the land (but who is also having difficulty exiting their 
investment) is unlikely to be in the best interests of New Zealand. 

The “no-detriment” test as between overseas buyers reflects the recent amendments to the 
legislation streamlining applications for forestry investments.  

While there may be situations where there is an identifiable alternate New Zealand purchaser who 
has indicated they will carry out the same/similar investments as the overseas person, we submit 
that the overseas person should still have the benefit of the standard counterfactual, as there is no 
ability for the OIO to fully assess the viability of the plans of the alternate New Zealand purchaser 
and the likelihood of the investment being carried out in a timely manner.  

Our concern with Sub-Option C is how the OIO would determine what constitutes genuine market 
testing in any particular fact scenario, and how reliable information about a potential vendor’s 
intentions and financial resources can be gathered. 

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

We agree that the Act should make it clear that the negative effects of a proposed investment can 
be considered and balanced against the positive effects of that investment, but we do not consider 
this should be addressed by expanding the existing benefit to New Zealand test. The assessment 
of investments against the current test is cumbersome and complex and it is difficult to see how 
further expanding that test would result in reduced assessment timeframes.  

 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 
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Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

We note that the potential simplified benefit to New Zealand criteria at paragraph 202 do not reflect 
any consideration of general environmental/sustainability matters, such as conversion of land to 
more sustainable land uses. 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

Given: 

- the OIO’s approach to the assessment of the “benefit to New Zealand” test, which takes a 
proportionality approach having regard to the size and nature of the investment; 
 

- the fact that “substantial and identifiable” is not defined; 
 

- the current Ministerial Directive, which attempts to place even higher sensitivity on non-
urban land than is already implied by the requirement for those investments to result in 
“substantial and identifiable”    

the requirement does not appear to add anything and instead creates further uncertainty as to the 
appropriate level of benefit.  

 
Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 
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If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 

As noted below, using the Takeovers Panel as a reference point, we have considered that there 
could be benefit from the establishment of an independent review panel, consisting of experienced 
practitioners/ advisors, for addressing technical queries relating to the application of the Act, and 
possibly also to independently review aspects of OIO assessment and/or decision-making 
processes. We suggest that there could also potentially be a place for such a panel in considering 
the appropriate application of a national security and public order call-in power.  

We submit that any “national interest”, “no substantial harm” or national security call-in power 
should not be able to be exercised unilaterally by a single Minister. Many applications for OIO 
consent require approval by two Ministers, and we consider the approval threshold for declining an 
investment on national security ground should be at least equivalent.   
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10. Water extraction and the Act (p. 82) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We support the existing arrangements. We submit that issues relating to water extraction are more 
appropriately addressed in environmental legislation (i.e. the Resource Management Act) and if the 
Government has specific policies relating to water extraction, they can be managed and 
implemented through appropriate mechanisms in that environmental legislation.  

Allowing the OIO process to screen investments in water extraction using criteria that are not 
reflected in the environmental legislation is inappropriate and creates uncertainty for investors. 

Negative impacts from water extraction investments can also be assessed under the Government 
Policy criteria provided there is a clear Government policy in place. 

 

Do you think the right reform options (p. 83) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

As above, we support the existing arrangements. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

As above, we support the existing arrangements. 
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11. Tax and the Act (p. 85) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We submit that issues relating to tax compliance are more appropriately addressed in taxation 
legislation. Taxation law is complex, and it is not appropriate for the OIO to be placed in the 
position of having to consider and second-guess both domestic and international taxation laws.  

Compliance with existing laws, both domestic and international can be considered as part of the 
“investor test”, provided it does not require detailed investigation by the decision maker into the 
taxation aspects of the overseas investor/transaction.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

 

 

Do you think the right reform options (pp. 85 – 86) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We do not agree with Option 1 - it is not appropriate for the OIO to be placed in the position of 
having to consider and second-guess both domestic and international taxation laws. Even if the 
OIO outsourced this aspect of its assessment, it would likely add significant time to the assessment 
process. 

If any option is to be adopted, we prefer Option 2, although with respect to “disputes with any tax 
authority” we refer to our comments above regarding “allegations”.  

We submit that Option 3 is not appropriate or practical, given the time and cost associated with a 
requirement to receive a binding taxation ruling, and issues arising if the IRD initially adopts a 
different interpretation to that adopted by the investor’s tax advisors.  
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12. Māori cultural values and the Act (p. 88) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We support the existing arrangements. While acknowledging the importance of Maori cultural 
values, we consider that these factors are adequately addressed through: 

- environmental legislation (i.e. the Resource Management Act) and associated District and 
Regional Plans; 
 

- the existing factors in the benefits to New Zealand test, and the proposed ability for 
decision makers to take negative effects of an investment into account; and 
 

- the proposal for a national interest test, which could have regard to such factors at a high 
level, 

and that further amendments to the benefit test would only serve to increase the complexity of 
applications and their assessment. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

As above, we support the existing arrangements 

 

Do you think the right reform options (p. 89) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

As above, we support the existing arrangements 

 

What types of activity do you think should be defined as relevant arrangements under Option 1, and 
why do you think this 

As above, we support the existing arrangements 
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13. Special land provisions (p. 91) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there problems with the special land provisions that should be addressed as part of 
the reforms:  

- The requirement for the vendor to be involved in the special land offer process is 
unnecessary and cumbersome. 
 

- The special land provisions in the Regulations do not reflect the reality of most special land 
offers. 
 

- The legislation should specify how the criteria is satisfied, while allowing survey and 
valuations to take place after settlement. 

Although in many cases the value of special land is accepted to be negligible, there will be 
situations where the special land comprises a reasonable area of land, for example braided river 
beds. In those scenarios a valuation may be appropriate if the Applicant is likely to be required to 
sell a significant area of land. However, under the current process, this would add significant 
additional time and cost to the process, even if the Applicant makes it clear in its application that it 
is requesting a valuation of the special land. 

The OIO has recently implemented a new special land process requiring the vendor and Applicant 
to sign detailed Special Land Agreements that then constitute the formal offer to the Crown. Our 
view is that these new Agreements do not accurately reflect the intent of the legislation.  

It is common for special land offers to be made as part of the OIO application process, but for no 
response to those offers to be received, many months or years after settlement of the land 
purchase. This creates potential issues if the overseas investor is then looking to sell the relevant 
land, and whether the overseas investor, who has complied with all the requirements of its OIO 
consent, is entitled to withdraw the special land offer to facilitate a sale. The new processes 
currently adopted by the OIO will address this to some extent, if they remain relevant under any 
revised legislation.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

It is difficult to comment on potential effects and compliance costs, as despite numerous special 
land offers being made as part of OIO application processes, none of those offers have been 
formally accepted or waived. The current process adds to the cost of preparing and completing an 
OIO application, and creates a degree of confusion for overseas investors when offers are made 
but not considered.  
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Do you think the right reform options (p. 93) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We agree with Options 1 and 2, which reflect the current practice of the OIO.  

We have concerns about the potential scope of Option 3 –The provision of access to special land 
should not be compulsory. The Crown may not accept the offer of the special land, in which case 
public access should also be deemed unnecessary, and there may already be adequate public 
access to the relevant special land via other means (existing public road, marginal strips and 
access easements). Parliament has previously considered and rejected compulsory imposition of 
marginal strips alongside special land, as being a form of compulsory acquisition that is contrary to 
established property rights.  

Public access is already able to be considered under section 17(2)(c)(ii) and 17(2)(f), and should 
not be able to be re-investigated as part of the special land offer process.  

We agree with Option 4.  
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14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We do not consider that the requirement to advertise farm land adds significant benefit to overseas 
investment transactions in sensitive land. It will generally be in the vendor’s interest to advertise in 
order to secure the best price for its property, and the vendor should have the flexibility to manage 
that process as it considers appropriate in the circumstances. 

If the general requirement for farm land to be offered to the public is to be retained, there are 
elements of the farm land advertising provisions that need to be refined: 

- Flexibility to recognise that one of the prescribed methods may not be appropriate for a 
specific transaction. The advertising mediums prescribed in the Regulations are all 
focussed on the advertisement of land. However, if the relevant investment is an 
investment in securities in an entity that owns farm land, or land being sold as part of a 
wider business sale, other marketing methods are likely to be more appropriate. Also, for 
substantial land holdings, vendors/agents are more likely to make targeted approaches to 
investors that they know are likely to have access to the capital required to make the 
investment, rather than relying on “open market” advertising.  
 

- There should be an ability to apply for, and obtain, an exemption from the farm land 
advertising requirements in a timely manner prior to lodging an OIO application.  
 

- Removing the requirement to advertise land where the interest being acquired is a 
leasehold interest. 
 

- Recognising that an “offer to the public” in respect of securities needs to reflect the 
provisions of the Financial Markets Conduct Act (FMCA) – a full, unqualified “offer to the 
public” would require full regulatory disclosures, including the preparation of a Product 
Disclosure Statement. Offers of securities are commonly made to limited classes of 
investors to ensure reliance on one or more exemptions in the FMCA, meaning that 
publically advertised offers are unlikely to be an appropriate method of determining 
potential investor interest.  
 

- The wording of clause 10(b) of the Regulations needs revising – the dual reference to the 
transaction “being given effect” has circular effect, making the intent of the clause unclear. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 
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Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We agree that the reasons stated on page 96 would support the removal of the farm land 
advertising requirement (Option 2).  

If Option 1 is adopted, we do not agree with the requirement for two different forms of advertising. 
Internet advertising is a common form of farm land advertising, and is also the method with the 
widest audience.   
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15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a significant problem in the timeframes for assessment of OIO applications. 
Transactions requiring OIO consent are often significant commercial transactions, and a screening 
process than can take in excess of 12 months creates a significant degree of commercial 
uncertainty for both vendors and purchasers.  

Combined with the uncertainty created by the “benefit to New Zealand” test, the current regime is 
discouraging overseas investors that are good corporate citizens and that could bring real benefit to 
the New Zealand economy from investing in New Zealand.  

The long-term uncertainty is also impacting on vendor decisions and their ability to realise their 
investments in New Zealand. Many of those vendors are New Zealanders.  

When contracts are entered, it is very difficult to determine reasonable timeframes for OIO consent 
conditions, often resulting in the need to request extensions of time, which may put the purchaser 
to more cost to secure those extensions. Many rural land transactions are also subject to seasonal 
considerations, such as planting seasons for forestry and horticultural investments, “Gypsy day” 
movements of share-milkers, and the need for vendors to make arrangements to sell stock without 
being disadvantaged by selling out of season. These arrangements can be difficult to align with 
settlements that are subject to obtaining OIO consents in unknown timeframes, and often require 
transitional arrangements to be agreed with vendors. If an OIO consent is obtained after the 
relevant planting season, it also results in the realisation of benefits being deferred by up to 12 
months.  

As well as allowing timely settlement of transactions that meet the consent criteria, a regime that 
enabled overseas investors to “fail fast” if their investment does not meet the relevant criteria would 
better allow investors to pursue opportunities with an element of uncertainty, knowing that if they 
are not going to get OIO approval, they will at least know that within a reasonable timeframe, 
allowing both them and the vendor to move on and consider alternate options.  

Also relevant to timeframes is the application of Ministerial Directive Letters. We submit that these 
should not be able to have retrospective effect such that they apply to applications already before 
the OIO at the time the Directives are issued.  Overseas investors make significant investment in 
the OIO process, with initial due diligence on acquisitions, legal advice on the implications of the 
OIO regime and the necessary consent criteria, and preparing and submitting an application. New 
Ministerial Directive Letters can significantly alter the investor’s chances of a successful application. 
As noted above, with adequate timeframes and resourcing, the consequences of new Ministerial 
Directives not impacting existing applications should be limited.   
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Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

We acknowledge that imposing statutory timeframes on the consideration of OIO applications is 
likely to have an impact on the resourcing and costs of the Overseas Investment Office. However, 
the assessment timeframes have become commercially unworkable, and it is imperative that this 
issue is addressed. 

Careful consideration needs to be given to the passing on of all of these increased costs before 
they are passed onto the applicant by way of increased application fees. The OIO application fees 
were significantly increased in 2016, with the aim of better resourcing the OIO and funding 
improvements for faster application screening. The timeframes for assessment of OIO applications 
has not improved following those fee increases and have in many cases become extended.   

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

We submit that Option 2, with tailored timeframes dependant on the relevant consent pathway, is 
most appropriate. This would however need to be appropriately resourced so that pressure to meet 
shorter timeframes on the more straight-forward consent pathways does not result in resources 
being diverted away from the assessment of applications under other consent pathways. 

We do submit that the ability to unilaterally extend timeframes within prescribed limits ultimately 
makes the initial timeframes redundant, unless there are criteria as to when that extension right can 
be exercised. If the extension right is to be limited to those applications that are genuinely “complex 
or sensitive” (page 100), the factors that could influence this determination need to be clearly set 
out.      

We agree that in order for the statutory timeframes to be effective, the default position if a decision 
is not made within that timeframe must be that consent is granted. The potential to negate this 
default position by issuing a proposal to decline must be carefully controlled, to ensure that process 
cannot be used to essentially force an extension of application timeframes. Proposals to decline 
must be issued with adequate reasons, to enable the overseas investor to make an informed 
decision whether to continue with the OIO process or not.  

 

What do you consider to be the appropriate timeframes and why? 

We do not commenting on the appropriateness of each of the various timeframes proposed under 
each option, as to a large extent these will depend on the tests ultimately adopted for the various 
investments. 

However, in a general sense, we consider that 60 working days should be the maximum timeframe 
targeted by these reforms for final decisions to be made. This represents a three month timeframe 
which would provide a reasonable degree of certainty for investors having regard to the commercial 
considerations outlined above, and the practical issues of transitioning to those new timeframes. 60 
working days still adds significant time to a commercial transaction, taking into account other timing 
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factors including negotiations, due diligence, and time to prepare and submit the OIO application. 
These steps can easily add another 1-2 months to the transaction process. 

To be effective, statutory timeframes must apply to the entire OIO assessment process, from 
receipt of the application to a final decision being issued, including where the OIO elects to consult 
with third parties, and decision making by the Ministers.  

To address issues associated with the OIO requiring further information from an applicant during 
the assessment process, we prefer the approach whereby the OIO has a short, specified timeframe 
after receipt of an application to determine whether it can be accepted for processing and request 
further information (sub-option B on page 102). The main assessment timeframe would then not 
start running until that further information has been provided. The longer the OIO is allowed for that 
initial assessment, the shorter the main assessment timeframe should be.  

Allowing the OIO to issue further information requests during the assessment process an “stop the 
clock” each time a request is made, creates concerns about controlling the timeframes through the 
issue of continued further information requests.  

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 

Yes. In order for the statutory timeframes to be effective, the default position if a decision is not 
made within that timeframe must be that consent is granted. Without that consequence, the 
decision maker can essentially force the Applicant to agree to an open-ended extension of time, if 
the alternative is a deemed decline.  

If the deemed consent approach is not adopted, there must be some other consequence for a 
failure to make a decision within the prescribed timeframe, such as a refund of the full OIO 
application fee. This would at least create a cost incentive to deliver timely decisions. However, it 
would not address the underlying issues about effective and timely decision making. 
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Experience with the Overseas Investment Office 

If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 

The excessive timeframes for obtaining an OIO consent decision, combined with very limited 
feedback as to the progress of an application during the process are the key operational concerns 
that we have with the OIO regime currently. We have experienced a situation where little to no 
progress was been made with an application for almost 6 months, and another where there has 
been no correspondence with the OIO for a number of months before a “Proposal to Decline” was 
received. We submit that “Proposals to Decline” should not be the first correspondence that an 
Applicant receives and the OIO should adopt a “no surprises” approach to its assessment. There 
seems to be a reluctance from the OIO to convey negative views verbally or via email – our 
experience is that applicants would prefer to be informed of potential issues as soon as possible, 
even if only at a high level, so that expectations can be managed appropriately and, if 
necessary/relevant, steps taken to begin working with the OIO to address the concerns in a timely 
manner.  

 

Other comments on the regime? 

If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

Associates Definition – section 8 of the Overseas Investment Act 2005 
We understand the need for the Act to contain mechanisms for ensuring that attempts to use 
structures that avoid the application of the Act are still captured where those structures do not 
reflect the commercial reality.  

However, the wide wording of the “associates” definition can also discourage overseas persons 
from making beneficial capital investments, where they genuinely do not intend or expect to acquire 
a 25% or more ownership or control interest in the relevant entity/asset, due to an existing arms-
length business relationship between the overseas person and a New Zealander.  

We submit that the purpose of the “associate” provisions, being to prevent: 

- overseas persons using other persons as purchasing agents in an attempt to avoid the 
requirement for OIO consent, and 

- overseas persons structuring transactions so as to achieve an increased level of ownership 
or control in sensitive New Zealand assets, other than through legal ownership interests.  

should be more clearly reflected in the wording of the “associated person” definitions.  

Overseas persons who are co-investing with other persons, where each party is genuinely 
investing in their own right, and with ownership and control rights that reflect their actual registered 
interest, should have comfort that the widest possible interpretation of the current “associates” 
definition is not going to be applied against them.  

We also note that most, if not all, situations where such purchasing agents are used would also be 
captured by section 43 of the Act.    

Special Forestry Test – Use of Dwellings – s16A(4)(c) of the Overseas Investment Act 2005 
We have encountered an issue with the application of the new special benefits test for forestry 
investments. Section 16A(4)(c) contains a requirement that “the relevant land will not be, or is not 
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likely to be, used, or held for future use, for any residential purpose, except 
where…accommodation is being provided for the purpose only of supporting forestry activities 
being carried out on the relevant land.” 

However, the requirement in section 16A(4)(c) applies regardless of whether the relevant land that 
contains the dwelling is or includes “residential land”. This results in added issues and 
complications for investors wishing to acquire land for forestry purposes, and which are not faced 
by other purchasers of non-urban land over five hectares – this seems counter to the purpose of 
the new special benefits test for forestry, which was to streamline the OIO application process for 
forestry to help encourage forestry investment. 

If an overseas person applies for OIO consent to acquire a large rural property other than for 
forestry purposes, there is no requirement for them to use any dwellings in a particular way, or to 
not use any of that land for residential purposes in the future.  There is also no restriction 
elsewhere in the Act on an overseas person building new dwellings on land it has acquired 
pursuant to an OIO consent, where that land is not and does not include residential land. 

In addition, it is a requirement of the special benefits test that the relevant land will be, or is likely to 
be used exclusively or nearly exclusively for forestry activities. This requirement will always be a 
check on the activities carried out by the overseas person on the land.  

We submit that:  

- where the acquisition of a dwelling (not located on residential land) is an incidental 
consequence of an overseas person acquiring land for forestry purposes that overseas 
person should not be prevented from using that housing for residential purposes, e.g. 
making it available for rent by a third party; and 

- an overseas person who acquires that land for forestry purposes should not be prevented 
from building any new dwellings on land that is not residential land, and using those 
dwellings, for example, to provide accommodation for forestry workers while also renting it 
out to third parties when it is not required by those forestry workers. 

Australian / Singaporean Exemptions for Residential Land – Part 4 of the Overseas 
Investment Regulations 2005 
The provisions exempting Australian and Singaporean citizens (and some permanent residents) 
from the requirement to obtain OIO consent for residential land appear to contain an anomaly, 
whereby those individuals cannot structure their purchase via a New Zealand company. Use of a 
New Zealand company would increase the connection with and oversight by New Zealand, and yet 
the exemptions only allows companies (or other entities) to be used if they are constituted or 
organised under Australian/Singaporean Law.  

Australian and Singaporean citizens/permanent residents are still “overseas persons” under the 
general definitions of the Act, so a New Zealand company that is 100% owned and controlled by 
Australian or Singaporean citizens is an overseas person and cannot rely on the Part 4 exemptions 
for residential land. 

 

Walking Access Commission 
The OIO regularly consults with the Walking Access Commission in respect of large rural land 
acquisitions. While we appreciate the purpose behind this consultation, our experience is that the 
Walking Access Commission consultation process can result in protracted delays as the Applicant 
and Walking Access Commission work to reach agreement on what constitutes “reasonable” public 
walking access. Applicants who raise genuine concerns regarding the scope of or practical issues 
associated with access requested by the Walking Access Commission face extended delays and 
the OIO is reluctant to get involved in the process. The OIO’s role is to assess whether the benefit 
claimed by the Applicant is sufficient to satisfy the criteria in the Act and accordingly the OIO should 
be prepared to make an assessment as to whether the walking access being offered by the 
Applicant (a) with reference to, but not necessarily adopting all of the recommendations of, the 
Walking Access Commission and (b) with reference to the other benefits claimed by the Applicant, 
is reasonable.  
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Repeat investors 
We submit that there should be legislative mechanisms that provide some added benefit (in terms 
of costs, consent criteria or timeframes) to repeat investors who have competed the OIO process 
on numerous occasions. Currently, any potential benefit for repeat investors can be undermined by 
changes in OIO staff, such that the staff assessing new applications may not be familiar with the 
repeat investor, despite numerous applications having been made and the investor having a strong 
history of OIO compliance. 

 

Corporate Dealing 
The corporate dealing exemption (Regulation 37) cannot be relied on where there is a trust (e.g. a 
commercial trading or investment trust) within the corporate ownership structure, as the “securities” 
reference cannot be applied to trusts. We submit that Regulation 37 be revised to allow more 
flexibility to give effect to corporate restructures that do not result in a change in the ultimate control 
of the relevant asset. 

 
Acquisition of Direct Minority Interests 
The provisions of the Act (and the overseas investment provisions of the Fisheries Act 1996) can 
be triggered by the acquisition of a direct minority interest where a corporate structure is not used. 
For example if an overseas person acquired a 5% interest in a company that owned sensitive land 
or fishing quota, there would be no OIO implications. However, if an overseas person acquired a 5 
interest in the fishing quota directly, that direct interest would trigger an OIO consent requirement. 
Similarly, if an overseas person acquired a 5% interest in sensitive land by taking a 1/20th share in 
the legal title to the property, that would also trigger an OIO consent requirement. 

 

Guidance / Independent Panel 
The application of the Act to specific fact scenarios can raise interpretive issues, but the OIO is 
generally not willing to give any guidance or issue determinations as to whether particular 
provisions (including exemptions) apply in any case. We submit that the OIO should have the 
capability to provide more considered feedback on interpretive issues.    

Using the Takeovers Panel as a reference point, we believe that there could be benefit from the 
establishment of an independent review panel, consisting of experienced practitioners/ advisors, for 
addressing technical queries relating to the application of the Act, and possibly also to 
independently review aspects of OIO assessment and/or decision-making processes. An 
independent panel could issue binding rulings on interpretive matters to provide additional investor 
certainty.  
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