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Reform of the Overseas Investment Act 
2005: Facilitating productive investment 
that supports New Zealanders’ wellbeing 

Submission Form 
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For individuals 
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Limited (OGNZL) 
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If you want all or part of your submission to be kept confidential and not uploaded onto the 

Treasury’s website, please mark the applicable box below: 

Entire submission 
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confidential1  

 

 

                                                
1
  The text that you do not want published must be clearly marked in the submission. 

[23]
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Name only confidential X 

Responses to consultation questions 

1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

1. OGNZL agrees there is a problem and that the consultation document has described it 

accurately. The inclusion of such a broad range of land types in Table 2 of Schedule 1 of the 

Overseas Investment Act 2005 (Act) has caused OGNZL issues which can be broadly split into 

two categories: 

 

(a) Applications for consent which are only necessary due to adjoining land:  

 

(i) OGNZL has been required to obtain OIO consent to purchase properties that were 

only sensitive by virtue of adjoining a sports ground or a property containing a historic 

building.  

 

(ii) OGNZL’s acquisition of the property would not have affected access to, or activities 

on, the adjoining land.  

 

(iii) In one instance, the application fee for a particular consent for a modest residential 

property was $41,500, and the legal fees associated with preparing the application for 

consent and carrying out the OIO process were over $35,000.  

 

(iv) Additionally, the long time taken for the application to be processed required OGNZL 

to negotiate an extension to the sale and purchase agreement at a cost of over 

$17,000 – bringing the total compliance cost to over $90,000 for a modestly priced 

residential property purchase. 

 

(b) Negotiations to acquire an interest in land were unsuccessful because vendors are 

unwilling to accept the OIO consent timeframes:  

 

(i) For example, OGNZL was unable to negotiate a commercial lease for more than 3 

years because the landlord was unwilling to enter into a lease that was conditional 

upon obtaining OIO consent (due to the timeframes involved). 

 

(ii) The property in question was an industrial property which was only sensitive because 

it adjoined a reserve. 

 

(v) Again OGNZL’s acquisition of an interest in the property would not have affected 

access to, or activities on, the adjoining land.  

 

2. As highlighted above, the cost associated with completing the OIO application process for a 

property which is sensitive only due to the characteristics of adjoining land is completely out of 
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proportion to the risk posed by the vast majority of activities that can be carried out without 

further regulatory approval. There are other regulatory approvals that govern the use of the land 

and any effects on the adjoining land.   

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

3. Each of the options would substantially reduce compliance costs in instances where a property 

which would otherwise be sensitive is no longer sensitive (by $90,000 or more in some cases). 

Option 1 will reduce compliance costs more than option 2, as it will affect more properties. For 

repeat investors such as OGNZL, the cumulative compliance cost of multiple applications is 

substantial. 

 

4. Reduced compliance cost is one benefit of the proposed reform. However, the below additional 

benefits are additional likely results: 

 

(a) The workload of the OIO would be reduced (the number of applications would decrease by 

up to 14% - based on the consultation document). This will allow the OIO to more efficiently 

process applications and give due consideration to the more complex applications involving 

land with true sensitivities. 

 

(b) Many transactions that would otherwise not proceed because the OIO process is 

unacceptable to a vendor would now be able to proceed – encouraging investment in New 

Zealand. 

 

Do you think the right reform options (pp. 22 – 23) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

5. OGNZL considers the right reform options have been identified. OGNZL prefers Option 1 – 

"remove Table 2 land from the Act, with the exception of the foreshore, lakebeds, Māori 

reservations, and land that includes wāhi tapu". This will simplify screening requirements and 

provide applicants with greater certainty. Option 2 – removal of the s37 list – for example would 

not address a scenario where the adjoining land is a privately owned heritage site that does not 

have any public access entitlement, and the investment does not directly impact the adjoining 

land. 

 

6. OGNZL typically acquires land for one of three reasons: 

 

(a) to accommodate mining or mining-related activities; 

 

(b) as buffer land; or 

 

(c) to comply with resource consent conditions requiring it to purchase properties at request 

from owners affected by mining activities. 

 

7. Where OGNZL intends to carry out activities which would actually have any material effects 

(such as environmental, culturally relevant or amenity effects, or any effect on access to the 

adjoining land – e.g. mining or mining related activities), those activities will be subject to a 
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separate consenting and/or land access process (such as the requirements of the Resource 

Management Act 1991 (RMA) or Crown Minerals Act 1991 (CMA)). These processes consider 

and mitigate those effects. OGNZL will not undertake activities without the requisite authorities. 

Therefore, there is typically no need for the Act to consider these issues for adjoining land or 

any other land.  

 

8. For these reasons, OGNZL sees no reason to limit the categories of adjoining land which are 

removed from Table 2 to only the section 37 list. 

 

If the section 37 list were removed, should any of the types of land currently captured by it be retained 

in Table 2? (p. 23) 

 If so, which types and why? 

9. OGNZL sees no reason that any types of land in the section 37 list should be retained in Table 

2. 
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2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

10. OGNZL agrees that there is a problem. However, insufficient acknowledgement has been given 

to the fact that a lease is a lesser interest than freehold ownership, so where a lease is to be 

screened under the Act, it should be subject to a lesser test than the Act currently provides. 

 

11. Due to the nature of its operations and the need for business certainty OGNZL typically 

purchases land outright, rather than taking leases. However, as discussed in section 1, potential 

landlords have in the past been unwilling to enter into a lease because the requirement to obtain 

OIO consent and the associated processing delay was unpalatable to them.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

12. Without comparing each option, most investors contemplating substantial capital investment in 

leasehold property require leases of longer than 10 years in order to get a return on their 

investment. Increasing the threshold from 3 years to 10 years will reduce compliance costs for 

investors obtaining leases incidental to a substantial investment, but it will not assist investors 

for whom the lease itself is the basis of the investment. A much higher maximum term limit is 

required to assist significant investors in leasehold property. 

 

Do you think the right reform options (pp. 25 – 26) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

13. OGNZL prefers option 2 – however, neither option is sufficient to provide significant 

encouragement to overseas investors in leasehold land.  

 

14. For example, if leases of non-urban land over 5 hectares for more than 10 years are subject to 

the same screening as the freehold interest in the same land: 

 

(a) then the reform has failed to acknowledge that a leasehold interest is lesser than the 

freehold, and will necessarily revert to domestic ownership; and 

 

(b) investors will have an incentive to purchase the land rather than lease it – which creates 

the perverse result of removing land from domestic ownership when that is unnecessary. 

This appears contrary to the Act’s purpose. 

 

15. Alternative option: Noting the comments in paragraph 12, OGNZL proposes an alternative 

option: 

 

(a) generally, leases of land which endure for less than 35 years would not be screened;  
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(b) leases not subject to the general rule in paragraph (a) would be subject only to the investor 

test; and 

 

(c) even if paragraph (b) is determined to be insufficient, no potential lessee needs to show 

“substantial and identifiable benefit” benefit to New Zealand – simple benefit to New 

Zealand is sufficient for a leasehold interest. 

 

16. This alternative would acknowledge the need for capital investment to be secured for a term of 

decades, and the fact that leases are a lesser interest in land which by definition revert to New 

Zealand ownership at the end of a term. 

 

 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 

years or more is appropriate, and: 

 if so, why do you consider this the appropriate threshold? 

 if not, what alternative threshold would you support, and why?  

17. OGNZL considers the 10 year timeframe proposed in the consultation document is too short. An 

investor undertaking a significant capital investment on leasehold property will generally need 

longer than 10 years to see a return on that investment. 

 

18. OGNZL instead proposes that a 35 year threshold would be the minimum appropriate threshold. 

Return on capital investment is typically calculated over a projected lifecycle of several decades. 

Providing a lower threshold is unlikely to remove the need to obtain OIO consent for a material 

proportion of overseas investors making significant capital investment in leasehold property and 

the businesses that operate from those properties.   
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3. Technical issue:  periodic leases (p. 27) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

 

 

Do you have any comment on the potential effect of the option? Are you able to quantify potential 

effects on compliance costs? 

 

 

Do you think the right reform option (p. 27) has been identified, and: 

 if so, why? 

 if not, what alternative option would you support and why? 

 

 

4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 
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Do you think the right reform options (pp. 32 – 35) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

. 

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 

 if not, what requirements, or additional requirements, do you think should be included? 

 

 

5. Screening of portfolio investors (p. 38) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

 

 

Do you think the right reform options (pp. 39 – 40) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

 

 

6. Technical issue:  Tipping point for requiring consent (p. 42) 
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Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

 

 

Do you think the right reform options (p. 43) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

. 

 

7. Technical issue: Incremental investments above a 25 per cent interest (p. 45) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 
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Do you think the right reform options (pp. 47 – 48) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

 

 

8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

19. OGNZL agrees there is a problem. While the consultation document recognises that the investor 

test imposes costs that are potentially disproportionate to the risks posed by most overseas 

persons it does not acknowledge the unnecessary cost faced by repeat investors who must 

repeatedly satisfy character and capacity requirements. 

 

20. It is inefficient to fully reassess these requirements for each application in a scenario where the 

investor is well known to the OIO and has a history of compliance with the Act and with 

conditions of OIO consent. OGNZL is a good example; with over 80 successful applications to 

the OIO related to its operations over time, and full compliance with all OIO consent obligations. 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

21. Option 1 and 2: The business experience and acumen, financial commitment and immigration 

criteria are typically easily satisfied and quickly addressed in an application. Retaining some or 

all of these criteria would be acceptable. OGNZL supports the narrowing or simplifying of the 

“whether convicted or not” criteria in accordance with either option. This would simplify the 

drafting of an application. The reduction in compliance cost as a result of Option 1 or 2 would be 

small for each application, but small reductions in the cost of each application can amount to a 

significant reduction in cost for repeat investors. 

 

22. Option 3: This option would make a bigger reduction in compliance costs than options 1 and 2, 

and a bigger increase in certainty in relation to what character and capacity requirements 

investors must satisfy. However, a requirement that an ROP/IWC “does not have any criminal 

convictions (punishable by a term of imprisonment) or civil penalties” should be tempered by an 

appropriate time limit regarding how recently the breach occurred for it to be relevant. 

Otherwise, for example an historic driving conviction could render an ROP/IWC non-compliant 

when it has no real bearing on current good character.  

 

23. Additional Potential Change: Removing the requirement for New Zealand IWCs/ROPs to 

satisfy the investor test: It is inconsistent to require a New Zealander who is an IWC/ROP of 

an overseas person to satisfy a test that that they would not have to satisfy if investing alone. 
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OGNZL supports this removal. 

 

24.  Additional Potential Change: Corporate Character: Expanding the test’s scope to apply it to 

non-natural persons would appear to codify what is already occurring in practice. OGNZL’s 

experience is that the ‘good character’ assessment includes google searches, and OIO requests 

for further information about, wide-ranging matters such as a company’s national and 

international human rights and environmental practices and NGO allegations. Genuine care 

must be taken in following this broad approach, particularly where there are unsubstantiated or 

untested allegations and an overseas person is operating lawfully in that overseas jurisdiction. 

For that reason we would expect there to be suitably pragmatic guidelines applied.   

 

25. Additional Potential Change: Introduce a standing consent for the investor test: OGNZL 

supports this proposal. This option would substantially reduce the compliance cost for repeat 

investors. To ensure sufficient screening of investors, standing consents could be reserved to 

investors with a track record of compliance with the Act and consent conditions. Standing 

consents should have a term that aligns with the term/duration of the applicant’s business 

activity. 

 

 

Do you think the right reform options (pp. 56 – 57) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

26. OGNZL thinks the right options for reform have been identified and prefers the following options. 

Ideally, these would all be introduced together. However, the introduction of any one of them in 

isolation would be an improvement. 

 

(a) Option 3 – change the investor test to a bright-line assessment: OGNZL supports this 

option subject to the consideration of disqualifying convictions being limited to an 

appropriate timeframe, as identified in paragraph 38 above. This is most likely to provide 

the largest reduction in compliance costs and the greatest increase in certainty. 

 

(b) Remove the requirement for New Zealanders identified as ROPs/IWCs to satisfy the 

investor test: As discussed in paragraph 39, this requirement is nonsensical. 

 

(c) Introduce a "standing consent" for the investor test: This would save valuable time and 

resources for repeat investors and decisions makers alike. The risk it presents is minimal 

when it is reserved for investors with a history of compliance. 

 

 

What types of allegation relating to potential criminal or civil offences do you think should be included 

in Option 1, if adopted, and why? 

27. There is merit in dishonesty offences being included. Most importantly, allegations relating to 

criminal and civil offences need to be treated carefully, and OIO must ensure that any allegation 

which is considered in relation to the investor test is credible and supported by evidence.  

 



 

Have your say on the Overseas Investment Act 2005 – Submission Form   |   14 

28. The types of allegations considered in relation to the investor test should be limited to 

allegations of behaviour which would undermine trust in the particular investment if that 

investment were carried out by a New Zealander. For example, credible allegations of fraud, 

dishonesty or corruption may be suitable for examination under the investor test, whereas 

alleged driving offences would not be suitable.   

 

29. Any allegations or findings in another jurisdiction which may adversely affect the result of the 

investor test should be considered against the standards required for such allegations or 

findings in New Zealand. 

 

What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

30. OGNZL considers the factors listed in the consultation paper are suitable factors for inclusion in 

the bright-line test.  

 

31. The comments in paragraph 28 above apply equally to the bright-line test.  

 

9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

32. OGNZL agrees that there is a problem with the lack of clarity and complexity of the benefit to 

New Zealand test. However, the consultation document does not acknowledge the severity of 

the problem.  

 

33. The uncertainty created by the current approach is highlighted by the recent refusal to grant 

consent for OGNZL to purchase approximately 180 hectares of farmland at Waihi (OIO case 

number 201810122 and 201710162). The proposed transaction would have retained 

approximately 350 jobs for an additional 9 years, produced billions of dollars in export receipts, 

and caused additional investment in New Zealand of several hundred million dollars for 

development purposes. One Minister strongly agreed that there would be substantial and 

identifiable benefit to New Zealand. The other disagreed. The applications were then rejected. 

There has to be a concern that a single application can generate such divergent views as those 

in the recent decision. Notwithstanding that the Act characterises the purchase of an interest in 

land as a privilege, it concerns substantial investment (often millions or billions of dollars) and in 

those circumstances needs to offer a greater degree of certainty to investors than is 

demonstrated by the recent decision.  This issue must be addressed, or the "sovereign risk" of 

investment in New Zealand will discourage potential investors and increase the cost of 

accessing foreign capital. 

 

34. OGNZL does not support any proposed options for reform which would increase or widen the 

discretion afforded to decision makers  
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

35. Option 1: Expanding the decision maker's discretion under the benefit to New Zealand test to 

also include negative factors and national security will increase an already significant level of 

uncertainty for investors. 

 

36. Option 2:  

 

(a) Simplifying the benefit to New Zealand test is a positive step in that it reduces uncertainty.  

 

(b) However, any increase in certainty from the simplifying of the benefit to New Zealand test 

would be undone by the introduction of a wholly discretionary "substantial harm" test 

(paragraph 199 of the consultation document provides "Ministers would be accountable for 

its use and determining what constitutes substantial harm". Para 200 provides "The 

Minister would also be able to call in any other prospective investment … for consideration 

against the substantial harm test).  

 

(c) Given that the "threshold for substantial harm would be a policy decision for each 

government" and subject to the discretion of the Ministers at the time, any prospective 

investor will again be left without clarity as to what issues it must address in its application 

for OIO consent, or whether consent could ever realistically be obtained. This would create 

inefficiencies and uncertainties for New Zealand vendors and overseas investors bringing 

capital to New Zealand. 

  

37. Option 3:  

 

(a) The proposed national interest test, to be exercised on the basis of Ministerial discretion, 

poses the same threat to certainty as Option 2.  

 

(b) Although the consultation document says that guidance on the factors likely to be 

considered would be provided, recent experience suggests that government issued 

guidance on what benefit factors are to be given a high weighting (for example, the 

guidance on weighting of benefit factors under the rural land directive) can be overridden 

by a decision maker who determines other (previously unstated) factors to be of greater 

relevance. 

 

(c) The consultation document states that the Minister must consult with other relevant 

Ministers before declining an application. Again, as recent experience shows (and as the 

law requires), consultation with other Ministers does not change the fact that the Minister 

empowered to make the decision must make that decision based on their own judgement. 

Consultation with other Ministers may have no effect on a decision maker who is required 

by law to come to their own conclusion. 

 

(d) The consultation document states that Ministers could be required to publish reasons for 

declining consent. Recent experience shows that the possibility that reasons will be 

published has not resulted in consistency from decision to decision, or even between the 

two Ministers on a particular decision. 

 

(e) The consultation document states that decisions "could be reviewable", either on the merits 

or judicially. OGNZL would welcome a right of appeal being added into the Act itself to 

allow a decision to be reviewed on its merits. Judicial review is already available as an 
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avenue for declined applicants. But there are significant delays, costs, risks, and limitations 

on remedies involved with judicial review. For example, by the time a judicial review 

process is undertaken the contractual arrangements required for the applicant to acquire 

sensitive land may already be at an end – rendering the judicial review process 

commercially redundant.  

 

38. Option 4:  

 

(a) OGNZL considers that making all transactions subject to a national interest test would be 

damaging to New Zealand's ability to attract foreign investment. 

 

(b) As previously mentioned, the level of discretion currently afforded to decision makers has 

already created substantial uncertainty in the international investment community. 

Applicants are required to address the benefit factors listed in the Act, as well as second-

guessing which other benefit factors might be adopted as relevant considerations by a 

decision maker. 

 

(c) Replacing the benefit test with a national interest test that requires a decision maker to 

undertake what is essentially a holistic analysis of any factors it considers relevant will 

magnify uncertainty beyond its current level. We consider this would significantly increase 

the level of uncertainty for overseas investment in New Zealand. 

 

 

Do you think the right reform options (pp. 67 – 76) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

 

39. Alternative option: OGNZL would support reforms broadly complying with the following 

parameters: 

 

(a) The existing benefit to New Zealand test is simplified in the manner proposed in 

paragraphs 202-205 of the consultation document. 

 

(b) Where there is a discretion for a decision maker to consider a factor which is not 

specifically stated in the Act, related regulations or robustly issued Ministerial directive 

letters: 

 

(i) That factor cannot be considered unless all decision makers agree that the 

consideration is relevant. 

 

(ii) That discretion does not extend to considering factors which will be considered by a 

separate statutory framework, should the investment proceed (such as the RMA, 

Building Act and CMA). The OIO consent process must anticipate and allow OIO 

consents to be granted subject to the applicant obtaining any further consents under 

all other applicable regulatory regimes. The OIO and the Ministers are not to make 

themselves the de facto decision maker for such processes, which have qualified 

arbiters and robust appeal processes. OIO consent can be appropriately conditioned 
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to require such consents to be obtained. 

 

(c) Subject to the general prohibition in paragraph (b)(ii) above on displacing separate 

statutory processes, where an existing right granted under a separate statutory process (for 

example, a right to take water) is to be acquired by the applicant and repurposed (for 

example, from irrigation to water bottling for export) without further consideration by the 

relevant statutory framework, then the decision maker may examine that right as part of its 

"benefit to New Zealand" analysis. This is because, in this instance, the process under the 

Act is the only process which could prevent misuse of that existing right, if that were 

necessary. 

 

(d) Where there is the ability for decision makers to consider negative factors relating to an 

investment: 

 

(i) Those factors which can be considered should, so far as possible, be specified in the 

Act. This is imperative to allow applicants to draft applications which address the 

factors against which the applications will actually be considered. 

 

(ii) Paragraphs 39 (b) and (c) above should apply. 

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 

proposed investment, as described in Option 1? Why/Why not? 

40. As stated above, any ability to consider negative effects of an investment must be subject to the 

fetters in paragraph 39(b)-(d) above to preserve investor confidence and consistency between 

applications and various decision makers. 

 

 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

 if so, why do you think this? 

 if not, which other risks do you suggest and why? 

41. OGNZL considers the factors listed in paragraph 198 of the consultation document would be the 

correct factors to include in a substantial harm test.  

 

42. However, for the various reasons stated above, OGNZL does not support the proposed options 

for reform of the benefit to New Zealand test that widen discretion and considers that any reform 

should include comply with the parameters proposed in paragraph 39 above. This is to reduce 

uncertainty for investors while still allowing decision makers to have the flexibility necessary to 

screen investments. Adopting the proposed options for reform without sensible fetters on 

discretion would further impact New Zealand’s reputation amongst overseas investors. 
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Do you think the right factors have been identified in the simplified benefit to New Zealand test in 

Options 2 and 3, and: 

 if so, why do you think this? 

 if not, which other factors do you suggest and why? 

43. OGNZL considers the correct factors have been identified in the simplified benefit to New 

Zealand test in options 2 and 3. However, for the various reasons stated above, OGNZL prefers 

its alternative option outlined in paragraph 39 above. 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 

hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 

Why/Why not: 

44. OGNZL agrees that if either option 2 or option 3 were introduced, the introduction of a 

substantial harm test or national interest test would need to be balanced by a reduction in the 

strictness of the benefit to New Zealand test.  

 

Do you think the right industries have been identified as industries of strategic importance in Option 3, 

and: 

 if so, why do you think this? 

 if not, which other industries do you suggest and why? 

45. OGNZL considers the industries identified as industries of strategic importance in option 3 are 

the correct industries.  

 

If a national security and public order call-in power were adopted (as proposed under Option 5), do 

you have a view on: 

 which agency or agencies should be responsible for assessing prospective transactions (for 

example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

 how the government could become aware of transactions that could be called in for screening 

(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 

do you think this? 

 which Minister should be responsible for making decisions under this test and, if so, why do you 

think this? 

 whether the responsible Minister (whoever that should be) should have to consult other Ministers 

before denying consent to a transaction using this power and, if so, which Ministers and why do 

you think this? 
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10. Water extraction and the Act (p. 82) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

 

 

Do you think the right reform options (p. 83) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

46. OGNZL opposes the addition of a further factor to the benefit to New Zealand test if that 

condition provides for consideration of matters that are already subject to a separate regulatory 

regime. Therefore, OGNZL does not support any amendment that would allow the Act to 

consider proposed resource consents (see paragraph 38(b)(ii) above).  

 

47. However, it may be appropriate to allow the Act to consider existing resource consents to take 

water where that water take would be repurposed by an overseas investor without further 

consideration under the RMA. 

 

48. OGNZL generally does not support the introduction of further factors (in addition to the existing 

21 factors) into the benefit to New Zealand test. Further factors will increase compliance costs 

for applicants. 

 

11. Tax and the Act (p. 85) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

49. OGNZL does not consider there is a problem, and has had no adverse experiences in respect of 

tax and the Act. 
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

50. Option 1 – expressly include tax compliance history as part of the investor test: 

Compliance costs will increase due to the need to address tax in every application for OIO 

consent. While the increase in the cost of each application may be small, for repeat investors, 

the cumulative cost over multiple applications can be significant. 

 

51. Option 2 – require ROP/IWC tax certification: Any requirement to certify that a person or a 

related entity is not currently involved in a dispute with any tax authority must take into account 

the different approaches to tax taken by foreign jurisdictions and their officials and the possible 

causes of disputes in any given jurisdiction. This would require the OIO to have tax expertise 

(including in foreign jurisdictions). Having to address any such considerations would likely 

increase the cost and time required to prepare and assess each application for consent.  

 

52. Option 3 – obtain binding rulings from IRD on tax treatment of transactions: OGNZL does 

not support this option. This would certainly add further delay to the consenting process under 

the Act, and if there were any need to dispute the ruling from the IRD, could add significant 

costs for an investor. Vendors, purchasers and lenders would all suffer from reduced certainty. 

 

Do you think the right reform options (pp. 85 – 86) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

53. OGNZL considers options 1 and 2 are feasible but is not supportive of options that would 

increase costs, even by a small amount (due to the cumulative cost over multiple applications). 

 

54. OGNZL does not support option 3 for the reasons in paragraph 52 above. 

 

12. Māori cultural values and the Act (p. 88) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

 

 

 



 

Have your say on the Overseas Investment Act 2005 – Submission Form   |   21 

 

Do you think the right reform options (p. 89) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

 

 

What types of activity do you think should be defined as relevant arrangements under Option 1, and 

why do you think this 

 

 

13. Special land provisions (p. 91) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

55. OGNZL agrees there is a problem and that the consultation document has described it 

accurately. In OGNZL's experience, the biggest issue with the special land provisions is that 

vendors are not interested in engaging with the special land provisions. The purchaser will draft 

the offer documents and provide them to the vendor for signing, all at the purchaser's cost. If the 

vendor does not sign promptly, this can delay processing of an application. This is problematic 

where time is of the essence. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

56. OGNZL has the following comments on the proposed options for reform: 

 

(a) Option 1: This option would increase certainty and marginally reduce compliance costs 

(because no consideration of special land would need to be given for leases). This option 

does not address what OGNZL sees as the primary issue with the special land provisions – 

being the fact that the vendor must be the party to offer the land to the Crown. 

 

(b) Option 2: This option would increase certainty for investors around the process required to 

obtain consent. This option does not address what OGNZL sees as the primary issue with 

the special land provisions – the fact that the vendor must be the party to offer the land to 

the Crown. 

 

(c) Option 3: This option, in isolation, would be unlikely to have any material effect on 

certainty surrounding the outcome of an application. However, it would be likely to 
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decrease certainty surrounding what the applicant will have to provide to the Crown as part 

of the consenting process. This option does not address what OGNZL sees as the primary 

issue with the special land provisions – the fact that the vendor must be the party to offer 

the land to the Crown. 

 

(d) Option 4: This option effectively addresses the largest issue with the special land 

provisions – the fact that the vendor must be the party to offer the land to the Crown. This 

would significantly reduce the current complexities involved in documenting a transaction 

and ensuring the offer is submitted promptly. 

 

Do you think the right reform options (p. 93) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

57. OGNZL does not consider options 1 to 3 would provide any material improvement to the special 

land offer process. OGNZL prefers option 4, which addresses the real issue with the special 

land provisions, and supports reform to that effect. 

 

14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

58. OGNZL always ensures that the properties it purchases are robustly advertised in different 

media, so is not concerned by the low minimum standards for farmland advertising. However, it 

agrees that the lack of clarity around exemptions is a problem.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 

effects on compliance costs? 

59. Option 1: 

 

(a) Requiring farmland to be advertised before a sale and purchase agreement is entered into 

would make it harder for overseas investors to ensure properties are correctly advertised. 

Currently, a conditional sale and purchase agreement can specify the advertising 

requirements. By removing the ability for a purchaser to specify advertising requirements in 

an agreement, the risk of insufficient advertising is increased. For this reason, OGNZL 

strongly opposes this aspect of option 1. 

 

(b) In principle the ability to apply for an exemption to farmland advertising requirements 

before lodging an application would improve the purchaser experience under the Act. 

However, if the timeframe for confirmation of an exemption exceeds 20 working days, then 

this change will be of limited use – as many overseas investors may prefer to advertise the 

land rather wait the longer period for an exemption, knowing that the price they are offering 
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is likely to exceed any price offered by the local market. 

 

(c) OGNZL strongly supports clear guidance clarifying when the exemption to the requirement 

to advertise farmland applies.  

 

60. Option 2:  Removing the requirement to advertise farmland would have the following beneficial 

effects: 

 

(a) Compliance costs would decrease significantly. In many circumstances, the price offered 

by the purchasers exceeds the value of the property on the local market, and the vendors 

do not want to advertise the property on the open market. Therefore, purchasers often pay 

the advertising costs associated with farmland. Where a property is robustly advertised 

over a 20 working day period, advertising costs can amount to around $10,000-$15,000. 

 

(b) In many instances, the vendor knows they want to sell to an overseas investor, and has no 

desire to advertise the property on the open market. Advertising creates unnecessary 

complication and confusion for the vendor and the market - especially if the vendor wants 

to retain some privacy relating to the sale of their land and carry out an off-market sale. 

 

(c) The application process would be shortened, without a material decrease in opportunity for 

New Zealanders to purchase the land. A vendor who is not satisfied with the price offered 

by an overseas investor is free to test the market before reaching agreement with the 

overseas investor. However, typically, the domestic market will not provide a price which 

can compete with that offered by the overseas person, so the advertising process is a 

waste of time.  

 

Do you think the right reform options (p. 96) have been identified, and: 

 if so, which of the options identified do you prefer and why? 

 if not, what alternative option would you support and why? 

61. OGNZL considers the correct options for reform have been identified (subject to the comments 

in paragraph 59 above).  

 

62. OGNZL strongly supports option 2, because in OGNZL's experience, farm land advertising 

extends the agreement and consenting process, frustrates vendors, and imposes significant 

costs while failing to result in purchases by New Zealanders. 

 

15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

 if so, has this paper described it accurately? Can you tell us about your experience, including 

when it happened? 

 if not, do you support the existing arrangements. If so, why? 

63. OGNZL agrees there is a real problem and that the consultation document describes it 

accurately. 
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64. OGNZL has recent experience with applications taking over a year to be processed. The delays 

in processing the application caused significant loss of vendor goodwill. Vendors, who usually 

have no experience with the Act, often believe the applicant is at fault for the delay. This loss of 

goodwill results in conditional agreements having to be extended at significant cost, because of 

the compromised vendor-purchaser relationship. As a result, contracts now need to anticipate a 

minimum of a 12 month OIO condition period. This unusually long period results in an above-

market price, to incentivise the vendor to pause their affairs and to cover the "opportunity cost" 

of the vendor doing so. 

 

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 

quantify potential effects on compliance costs? 

65. Options 1 and 2: 

 

(a) OGNZL strongly supports either option, as any statutory timeframe is better than the 

uncertainty that arises from the status quo.  

 

(b) Any reform needs to ensure it does not incentivise a decision maker to prevent deemed 

consent by declining consent in circumstances where they would have provided consent, if 

they had sufficient time to consider an application. This is discussed further below. OGNZL 

does not believe this risk can be appropriately mitigated and therefore cannot support 

deemed consent in the form proposed. 

 

66. Sub-options A, B, and C: 

 

(a) All these sub-options present varying degrees of risk that a decision maker may decline an 

application due to having insufficient time to consider the application.  However, none of 

them mitigate this risk completely.  

 

(b) OGNZL has recent experience of applications taking over a year to be processed with 

substantial requests for information being received months after the application was 

accepted for processing.  

 

(c) In these circumstances it is highly likely that a reluctant decision maker would be unable to 

reach a decision within the timeframes and would decline consent in order to prevent 

deemed consent being given.  

 

(d) Therefore, OGNZL considers deemed consent may be an inappropriate outcome if the 

statutory timeframe is exceeded. Alternative options are proposed below. 

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

 if so, which of the options and sub-options identified do you prefer and why? 

 if not, what alternative option and/or sub-option would you support and why? 

67. Subject to its opposition to deemed consent, OGNZL considers the correct options have been 

identified, and prefers option 2. Option 2 will provide timeframes which are appropriate to the 
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sensitivity of the asset being acquired and the complexity of the application. To prevent arbitrary 

refusals by the decision maker, it is crucial that the timeframes be sufficient to allow proper 

consideration of an application and further information provided, while being short enough to be 

palatable to vendors and purchasers alike. 

 

68. OGNZL considers that if deemed consent is a result of the decision maker failing to meet the 

statutory deadline, the risk of arbitrary refusal cannot be sufficiently mitigated. Instead OGNZL 

proposes the following measures: 

 

(a) An [x]% refund of the application fee for each [week] by which the deadline is exceeded. 

 

(b) The three year time limit on equitable interests by section [x] of the Act is increased by the 

same amount of time by which the deadline is exceeded. 

 

What do you consider to be the appropriate timeframes and why? 

69. As discussed above, OGNZL has recently waited over a year to obtain a decision on consent. 

This is an unacceptably long time. 6 months (excluding time for an applicant to respond to 

requests for further information) is more than sufficient time for assessment of even the most 

complex applications. 

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 

time period and, if so, why do you think that? 

70. As discussed above, OGNZL considers the risk of arbitrary refusals to avoid deemed consent 

cannot be appropriately mitigated. OGNZL would prefer the fee clawback arrangement and 

extension of the 3 year limit on equitable interests that it has proposed in paragraph 68 above.  

 

Experience with the Overseas Investment Office 

If you have any feedback on your operational experience with the Overseas Investment Office, please 

share it with us below so they can use it in their continuous improvement programme: 

 

 

Other comments on the regime? 

If you have any other comments on New Zealand’s overseas investment regime, please share them 

with us below: 
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