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SUBMISSION ON REFORM OF THE OVERSEAS INVESTMENT ACT 2005

BACKGROUND

1 Summerset is a comprehensive care retirement village developer, owner and operator.  We
have a proven track record in building and operating high quality retirement villages since
our establishment by John O’Sullivan on the Waikanae Coast in 1997.  Our first village
opened in 1997 in Wanganui.  Since then we've grown to owning and operating 25
retirement villages around New Zealand, offering fully independent living and a variety of
care options for the elderly community of New Zealand.

2 Our head office was initially in Paraparaumu and is now in located in Wellington.  All of our
directors are non-overseas persons, we are New Zealand operated and managed with a
New Zealand based workforce.

Our ownership

3 Summerset is listed on the New Zealand Stock Exchange (NZX) meaning our shareholding
changes daily.  However, we are majority New Zealand owned.

4 In September 2018, Summerset’s percentage of overseas shareholders just tipped over the
25% threshold under the Overseas Investment Act (Act) making Summerset an overseas
person.  As at 29 March 2019, Summerset is currently 26.7% overseas owned.  The largest
overseas beneficial shareholder is Vanguard Total International Stock Index Fund at 1.46%
(U.S. based), the second largest being the Buena Vista Asian Opportunities Master Fund at
1.28% (Hong Kong Based) and Norges Bank Investment Management (NBIM) at 1.10%
(Norway based) being the third biggest overseas owner.  Our top overseas holders are
communicated with only two or three times a year and do not attempt to influence company
management.

5 By contrast, our New Zealand shareholders are a mix of retail and significant institutional
holders such as Fisher Funds at 4.94%, New Zealand Superannuation Fund at 4.07%,
Harbour Asset Management at 2.49%, Forsyth Barr at 2.44% and Accident Compensation
Corporation at 2.28%.

6 Due to the unavoidable lag in obtaining beneficial ownership data in real time (both because
our shares are constantly traded and because shares in listed companies are often held
through custodian entities meaning special reports need to be obtained to assess the real
beneficial ownership) we could not confirm whether we were an overseas person or not
when negotiating to purchase development sites.
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7 Accordingly, for a period while we were approaching the 25% overseas ownership
threshold, when negotiating to purchase new development sites, we needed to include a
condition for obtaining consent under the Act in our contracts which would apply if we
became an overseas person.  This created uncertainty for vendors and large time delays for
our development programmes.

The benefit of Summerset’s investments

8 Summerset’s developments are of significant benefit to New Zealand.  In particular, we are
a considerable contributor to housing supply and providing care for the ageing population of
New Zealand.

9 Retirement villages and aged care facilities provide essential accommodation and health
services to a fast-growing group of vulnerable New Zealanders.  These services include
hospital level care and specialised care such as for dementia sufferers that would otherwise
need to be provided by the State.  The current demand for retirement villages and aged care
facilities exceeds supply.  This demand increases materially each year as New Zealand’s
population continues to age.

10 New retirement villages and aged care facilities are an important part of the solution for New
Zealand's housing crisis.  Our developments are occupied by more people than other typical
residential developments.  This in turn frees up a large number of residential homes to be
occupied by more New Zealanders as our residents sell their homes and move into our
villages.

Our submissions

11 We welcome the review of the Act currently being undertaken.  We consider that there are a
number of sensible proposals to reduce the regulatory burden associated with the Act whilst
ensuring that there is still oversight into investments in New Zealand’s most sensitive
assets.

12 We set out below our comments on a number of aspects of the Act identified in Treasury’s
consultation document on reform of the Act dated April 2019 (Consultation Paper), and the
solutions we believe will achieve appropriate reforms to the current law.  We have focused
on the areas we see as those in need of greatest reform, even though there are other areas
covered in the Consultation Paper where reform is also likely to be warranted.
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SUMMERSET’S SUBMISSION IN BRIEF

13 The above is a brief overview of our submission with more detailed discussion of each of the
issues set out below.

DETAILED COMMENTS

What assets do overseas persons need consent to invest in?

Sensitive adjoining land (p. 20)

14 We agree that there is a problem with sensitive adjoining land and we support Option 1 in
the Consultation Paper which proposes to remove Table 2 from the definition of sensitive
land with the exception of foreshore or lakebeds and land that is significant for Maori.  This
approach will significantly simplify issues with identifying sensitive land.

15 Assuming that there are no changes to the definition of overseas person under the Act, due
to the residential land changes introduced in 2018 for the types of properties that we
generally acquire for development, it is likely that we would still need to obtain consent
despite the adoption of either option because the land is either non-urban land over 5
hectares or residential land.  However, there are situations where we acquire smaller
properties that are sensitive because of what they adjoin (and because they are residential).

16 We consider that there are sufficient other regulatory mechanisms to protect adjoining land
(such as the Resource Management Act 1991 (RMA)) and that the Act generally does not
add any additional protections for that land.

Summerset supports the following options/solutions to issues under the Act, as part of
Treasury’s proposed reform of the Act.

(i) Sensitive adjoining land:  Much of the current sensitive adjoining land should be removed
from the scope of the Act, through pursuing Option 1 in the Consultation
Paper.  Investments in certain land adjoining highly sensitive land (such as foreshore or
lakebeds, or land of great significance to Maori) would continue to be screened. See
paragraphs 14 to 18.

(ii) Definition of ‘overseas person’:  An issuer with a primary listing of its equity securities on
the NZX Main Board should only be treated as an overseas person only if more than 49%
of the equity securities of the issuer are held by overseas persons and substantial
product holdings in the issuer cumulatively total 25% or more. See paragraphs 24 to 30

(iii) Investor test:  The investor test should be significantly narrowed from its current scope, by
pursuing Option 2 in the Consultation Paper.  New Zealanders identified as relevant
overseas persons (ROPs) and/or individuals with control (IWC) should not be considered
in assessing the investor test as they would not otherwise be subject to the Act. See
paragraphs 33 and 38.

(iv) Impact of investments:  Summerset supports the adoption of a modified benefit to New
Zealand test together with a national interest test (Option 3 in the Consultation Paper).
This would need to be implemented in conjunction with a revised status quo
counterfactual and the introduction of statutory timeframes for decision. See paragraphs
39 and 46.
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17 For example, consent could be obtained for land that is sensitive because it adjoins land
that is an esplanade reserve on the basis of an increase in jobs and investment for
development purposes – neither of which bear any relationship to the esplanade reserve.
There is no clear policy reason for why this land is caught by the Act given its use can be
regulated via the RMA.

18 Adopting an option that reduces the scope of adjoining land would generally mean we could
seek consent on the more streamlined “increased housing” residential land consent pathway
for certain sites.  This would significantly reduce the costs and time of compliance compared
with a full benefits analysis.  Leaving aside legal fees, such a change could reduce the
application fee payable for such properties from $47,000 or $49,000 (depending on the
decision maker) to $34,100.

Who needs consent, and when, to invest in sensitive assets?

Definition of ‘overseas person’ as it applies to bodies corporate (p. 31)

19 We agree with the Consultation Paper that there are issues with the current definition of
overseas persons under the Act as it applies to widely held NZX listed companies.  We are
majority New Zealand owned, all of our directors are non-overseas persons, we are New
Zealand operated and managed and our head office is in Wellington.  And yet, we are an
overseas person under the Act.

20 We consider that that adoption of one or more of the options for treatment of bodies
corporate proposed by the Consultation Paper would result in a positive change for the
application of the Act to us.

21

22 In addition to the time delays caused by being required to apply for consent under the Act,
external costs alone of obtaining consent under the Act are typically around $100,000 per
site (legal fees and OIO application fees).  A significant amount of internal resource is also
needed to support an application.

23

Preferred option

24 Our preference is to see a combining of Options 1 and 2 in the Consultation Paper.  A
combination of Options 1 and 2 would mean that, for an issuer with a primary listing of its
equity securities on the NZX Main Board, the issuer would be treated as an overseas
person only if:

[26]

[26]
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24.1 more than 49% of the equity securities of the issuer are held by overseas persons;
and

24.2 substantial product holdings of equity securities in the issuer cumulatively total 25%
or more.

25 While a combination of Options 1 and 2 would be a considerable improvement on the
current confusing position, we will continue to face a complexity issue (in terms of genuinely
determining who holds the beneficial interest in our shares) and a temporal issue (in that our
share registers are ever-changing).  For the purposes of the application of the Act to
residential land that is not otherwise sensitive, we also consider that holdings by Australian
or Singaporean investors that are exempt from the residential land requirements of the Act
are not counted in the assessment of whether a body corporate is an overseas person.

Alternative option

26 If the preferred option described above at 24 is not adopted, our preference would be for an
NZX issued to be treated as an overseas person only if:

26.1 more than 49% of the equity securities of the issuer are held by overseas persons; or

26.2 substantial product holdings of equity securities in the issuer cumulatively total 25%
or more.

Option 4 (pp 34-35)

27 Regardless of which of option proceeds, we consider that Option 4 should also be added as
an overlay. Option 4 would likely rely on OIO oversight in assessing and recommending
whether the Minister grant exemptions.  We encourage Treasury to ensure timeframes for
exemption applications are short, and the OIO is appropriately funded, so that option 4 is
genuinely useful.

28 Although not an issue for Summerset based on our current shareholding, due to the
dynamic nature of NZX listed shareholdings, the requirement that an entity must be at least
51% owned by New Zealanders will be difficult for listed companies to readily assess on an
ongoing basis.  This could make an Option 4 exemption not as useful as it appears as it will
still require ongoing ownership analysis to be able to determine whether an exemption
granted under Option 4 can be relied on or not.

29 We consider that the requirement that no “foreign government” or its associates owns equity
in the entity for Option 4 to apply to be problematic.  The broad wording of this requirement
would capture a large number of passive investment vehicles such as offshore pension
funds.  However, if this requirement is to remain, there should be an appropriate threshold
applied to this test, such as 25% or more ownership.

Australian and Singaporean investors

30 For the purposes of the application of the Act to residential land that is not otherwise
sensitive, we also consider that holdings by Australian or Singaporean investors that are
exempt from the residential land requirements of the Act are not counted in the assessment
of whether a body corporate is an overseas person.
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Tipping point (p 42)

31 We agree with description in the Consultation Paper that there is a problem with how the Act
applies when a listed company becomes an overseas person as described in the paper.  It
was not possible for us to determine in real time exactly which shareholding change was the
change that resulted in Summerset recently becoming an overseas person and likewise that
holder would not have been able to identify that consent under the Act should have been
obtained.  Further, it is difficult to see how consent for such a change could be obtained.

32 We support either Option 2 or Option 3, both of which would more clearly address the
“tipping point” problem for Summerset by linking to substantial holdings and would be
clearer in application than Option 1.

HOW DOES THE ACT SCREEN TRANSACTIONS IN SENSITIVE ASSETS?

Assessing investors’ character and capacity (p. 51)

33 We agree with the Consultation Paper that the character test is too broad in scope, too
uncertain and applies too broadly to the character of individuals that would not be subject to
the Act if investing in their own right (e.g. New Zealand directors).

34 We have found the process of obtaining comment from New Zealand citizen professional
directors about actions taken by other unrelated companies where they also sit on the board
to be time consuming and frustrating.  It is difficult to understand why this is necessary given
those New Zealand citizen directors are not subject to the Act in their personal capacity and
the allegations relate to entities wholly unrelated to the Applicant.

35 Although not easily quantifiable, a portion of legal fees on all applications we make is spent
on working through the character requirements for New Zealander directors.  Refining the
character tests will reduce the time and costs of this process.

36 We support Option 2, which would significantly reduce the scope of the investor test to a
manageable level but will also still include protections to support the purpose of the Act.
However, we consider that the requirement to consider offences should have a materiality
threshold applied to it, akin to what is proposed under Option 1.  In practice minor offences,
such as traffic offences, are generally disregarded but the Act does not reflect this.
Allegations should be material in nature such as those relating to fraud, dishonesty or
corruption.  Allegations should also only be considered if those allegations are made
through formal sources, rather than just media reports.

37 For the reasons described above, we strongly support the additional change proposed to
remove the requirement for New Zealanders identified as ROPs/IWCs to satisfy the investor
test.

38 We do not support the idea of a corporate character assessment as this will be too
subjective and would, in our view, not add anything to the way character is assessed under
the current regime.
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Screening the impacts of investment (p. 60)

39 We agree with the Consultation Paper that the current screening of the impacts of overseas
investment is cumbersome.  Applications for consent become very repetitive as the 21
different factors considered are addressed when in reality there are a limited number of
factors that are most important to the decision.

40 The scope of factors that must be considered and the complexities of the current
counterfactual test add significant time and cost to the process of preparing and submitting
an application and, no doubt, to the OIO’s consideration of applications.  A refinement of the
benefits test and/or the introduction of a national interest test, should hopefully reduce these
costs.  Option 1 would add further compliance costs and complexity.

41 Provided that the issues with the counterfactual test are addressed and defined timeframes
for decision making are adopted, we prefer Option 3, being a refined benefit to New Zealand
test with the overlay of a national interest test to apply to a clearly defined set of
applications.  A simplified benefits test will address the concerns with the current screening
methods but still allow for certain decisions to be dealt with by the OIO under delegation,
driving timely decisions.  The factors proposed in the paper for a simplified benefit to New
Zealand test are reasonable and reflect the practical reality of those factors that are
generally determinative under the current Act.

42 The national interest test and when it may apply should be clearly defined to give investors
as much certainty as possible.

43 We consider that Option 3 should be designed to allow Ministers to approve transactions
considered in the national interest but not otherwise necessarily meeting the requirements
of the simplified benefit test.  Likewise it should allow a veto right if a transaction that meets
the benefit test is not otherwise considered in the national interest.  However, it should not
be incumbent on an applicant to have to show an investment is in the national interest in all
cases when it is otherwise meeting the benefit test.

Counterfactual

44 If Option 3 is adopted, we consider it is essential that the issues with the current
counterfactual test are dealt with.  We support Sub-Option A, which would result in a status
quo counterfactual test.  This is the only option of the various sub-options proposed which
would deal with the problems that arise under the current counterfactual test of artificially
constructing what might happen with the investment.  Sub-options B and C both still require
a theoretical exercise in assessing what might occur.  Adopting the vendor’s continued
ownership of the investment as the counterfactual is artificial as the vendor has determined
to dispose of the investment.

45 Our next most favoured option is Option 4, which is just the national interest test.  We are a
significant contributor to housing supply and providing care for the ageing population of New
Zealand.  Under a national interest test, it is conceivable Ministers may be able to more
readily (and hopefully timely) consent to Summerset’s investments on the basis of them
being in New Zealand’s national interest.

46 We support the removal of the “substantial and identifiable benefit” threshold for
consideration of benefits relating to non-urban land over 5 hectares as it is too subjective in
application.  The overlay of the national interest test should allow Ministers to ensure
sufficient protections are in place for strategically important assets.
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Farmland advertising (p. 95)

47 We agree that the farmland advertising rules do not operate efficiently and support the
implementation of Option 2, which removes the farmland advertising obligations altogether.

48 Although we generally do not purchase farmland development sites, they are often urban
fringe sites that may have recently been farmland.  In the period where we were on the cusp
of becoming an overseas person, it would have been challenging to require vendors to
advertise to comply with the farmland advertising rules when it was not certain that we
would in fact become an overseas person during the life of the contract.

49 There are not, and should never be, obligations on New Zealand vendors to accept New
Zealand offers.  If vendors think they would likely get a better offer from a New Zealander,
they would have advertised regardless of the requirements of the Act.

Timeframes for decisions (p. 98)

50 Certainty of timing for decisions is a key issue for us and for our vendors.  Without any
binding time limits on decision makers and the large range of variables that go into the data
the OIO makes available on average processing times, it is very difficult for us to predict
how long we will need to obtain OIO consent.  This causes frustration for vendors in turn,
who want certainty on when they will receive their money.  This timing uncertainty also adds
complications to our development timetable.

51 Avoiding long delays between submitting applications and receiving questions from the OIO
and the iterative question process will avoid double handling, which should save on costs.

52 We support the concept of Option 2 and having prescribed periods for decision making
depending on the type of application submitted.  These prescribed periods should include
any period of Ministerial consideration and should start running from the end of defined
period within which additional information is requested (Su-Option B on p. 102).

53 Despite supporting Option 2, we consider the timeframes proposed are too long and
suggest deadlines (and extension periods) as follows:

53.1 30 working days for consent applications subject to a national interest or substantial
harm test (if adopted) and for consent applications subject to the benefit to New
Zealand test (or the modified benefit to New Zealand test), with a possible extension
right of up to 20 working days;

53.2 20 working days for consent applications subject to the investor and bright-line
residential tests or special forestry tests, with a possible extension of 10 working
days;

53.3 15 working days for consent applications subject only to the investor test, with a
possible extension of 10 working days; and

53.4 10 working days for consent decisions involving only a bright-line residential test.

54 We consider these shorter timeframes are appropriate because:
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54.1 Assuming a number of the other proposed reforms to the Act are adopted, the red
tape in the application process should be significantly reduced (e.g. more refined
character assessment); and

54.2 The timing for applications of the types described at 1 above would be broadly
consistent with the FIRB timing.

55 We agree with the Consultation Paper that consent should be deemed to be granted if no
decision is made within the required time period.  For the timeframes to be effective, there
will need to be a definitive outcome at the end of the time period.  The Act would need to
prescribe the basis on which consent would be granted, such as on published standard
conditions of consent.

OTHER COMMENTS ON THE REGIME

Definition of non-urban land

56 Due to the scale of Summerset’s village developments, our development sites are typically 6
hectares or more in size.  To find development sites of this size, we typically find ourselves
purchasing land on the urban fringe.  However, this land is nearly always zoned to allow for
some form of residential development, the relevant Council having determined through
planning processes that the urban boundary could extend.  We have found the definition of
“Non-Urban Land” in the Act particularly unclear and difficult to reconcile in these
circumstances.

57 We consider that the definition of non-urban land should be amended to read:

“non-urban land means –

(a) farm land; and
(b) any land other than land that is both:

(i) in or adjoining an urban area; and
(ii) either zoned under the relevant District Plan for or used for commercial,

industrial, or residential purposes”

GENERAL

58 Summerset is happy to provide any further information that Treasury may require as part of
its considerations of reform to the Act.

Yours sincerely

Julian Cook
Chief Executive Officer
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