
The Treasury 
Overseas Investment Act Submissions Information Release 

December 2019 

This document has been proactively released by the Treasury on the Treasury website at  

https://treasury.govt.nz/publications/information-release/overseas-investment-act-submissions 

 
Information Withheld 

Some parts of this information release would not be appropriate to release and, if requested, would be 
withheld under the Official Information Act 1982 (the Act). 

Where this is the case, the relevant sections of the Act that would apply have been identified.   

Where information has been withheld, no public interest has been identified that would outweigh the reasons 
for withholding it. 

Key to sections of the Act under which information has been withheld: 

[3] 6(b)(i) - to avoid prejudice the entrusting of information to the Government of New Zealand on a basis 
of confidence by the Government of any other country or any agency of such a Government 

[23] 9(2)(a) - to protect the privacy of natural persons, including deceased people 

[25] 9(2)(b)(ii) - to protect the commercial position of the person who supplied the information or who is the 
subject of the information 

[26] 9(2)(ba)(i) - to protect information which is subject to an obligation of confidence or which any person 
has been or could be compelled to provide under the authority of any enactment, where the making 
available of the information would be likely to prejudice the supply of similar information, or information 
from the same source, and it is in the public interest that such information should continue to be 
supplied 

Where information has been withheld, a numbered reference to the applicable section of the Act has been 
made, as listed above. For example, a [23] appearing where information has been withheld in a release 
document refers to section 9(2)(a). 

 
Copyright and Licensing 

Cabinet material and advice to Ministers from the Treasury and other public service departments are 
© Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International 
(CC BY 4.0) [https://creativecommons.org/licenses/by/4.0/]. 

For material created by other parties, copyright is held by them and they must be consulted on the licensing 
terms that they apply to their material. 
 
Accessibility 

The Treasury can provide an alternate HTML version of this material if requested. Please cite this document’s 
title or PDF file name when you email a request to information@treasury.govt.nz. 



 

JSH-N-49-V1 

 

Refer to: John Horner  
Direct Phone: 

24 May 2019 

Overseas Investment Act Reform      By email:  overseasinvestment@treasury.govt.nz 
The Treasury 
PO Box 3724 
Wellington 6140       
 
 
SUBMISSION:  REFORM OF THE OVERSEAS INVESTMENT ACT 2005 
 
Introduction 

1. Quigg Partners wishes to make submissions on the reform of the Overseas Investment Act 
2005 (“Act”). We are a law firm with significant experience assisting overseas clients with 
investment in New Zealand.  

2. In this letter “Consultation Document” refers to The Treasury’s April 2019 consultation 
document: Reform to the Overseas Investment Act 2005. 

3. Our submissions are representative of the author’s views on aspects of the proposed reforms, 
as outlined in the Consultation Document, and not the views of any of our clients. 

Submissions 

Adjoining Land  

4. We refer to paras 68 and 75–78 of the Consultation Document.  

5. We consider that the requirement to obtain consent from the Overseas Investment Office 
(“OIO”) for the acquisition of an interest in land that is adjacent to sensitive land is regularly 
triggered when the land itself has few or no sensitive features.    

6. For example, we have advised on a very large transaction outside New Zealand involving the 
indirect acquisition of a leased distribution centre adjoining a reserve (being a railway 
corridor), which triggered the need for OIO consent. The leasehold land was only sensitive 
because it adjoined the railway corridor. In reality, there was nothing sensitive about it at all. 
This was of particular concern because the New Zealand assets represented less than two per 
cent of the overall value of the transaction, and the OIO approval process had the potential to 
delay the transaction by several months.  

7. The requirement to obtain OIO consent in these situations can reflect poorly on New Zealand 
as a place to do business for a multi-national corporation, where even a small business 
presence in New Zealand can delay very large off-shore transactions. This is especially so 
where the land interest in New Zealand is not truly “sensitive” in any environmental, cultural 
or historic sense.  

8. Either of the options for reform in this area set out in the Consultation Document would be a 
significant improvement on the current regime and reduce the likelihood of land interests 

[23]
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which are not truly sensitive from jeopardising or significantly delaying transactions of the kind 
outlined above.  

9. We have no particular preference for either option.  

Leases of Sensitive Land 

10. We refer to paras 86–91 of the Consultation Document.  

11. We consider that both options would be a significant improvement on the current regime, by 
reducing the number of applications relating to relatively short-term leaseholds of land.  

12. We prefer Option 2, given that it differentiates between the classes of leases which are 
considered more “sensitive” than others, ie, non-urban and residential land. 

Periodic Leases 

13. We refer to para 96 of the Consultation Document. 

14. We agree with the proposal to remove the requirement for consent for all periodic leases, 
irrespective of the type of land involved, for the reasons stated.  

“Control” of Overseas Companies 

15. We refer to paras 103–117 of the Consultation Document.  

16. We submit that the options to increase the threshold for “control” in relation to the definition 
of overseas companies should not be limited to listed companies; rather, they should extend 
to unlisted companies, too.  

17. To fulfil the purposes of the Act, “control” – in relation to any company – ought to refer to 
actual, positive control by an overseas person, not merely negative control. 

18. Under the Companies Act 1993, the special resolution of 75 per cent limits “negative control” 
to: preventing “major transactions”; amending the company’s constitution; and other similar 
matters. There are also provisions in the Companies Act 1993 that require unanimous approval 
of shareholders (at s 107). We submit that “negative control” is not the appropriate threshold 
for triggering the need for consent to a transaction under the Act.  

19. Contrary to the statement on page 33 of the Consultation Document, negative control is not 
equivalent to operative control. Operative control over a company is only achieved when a 
shareholder has the ability to unilaterally make director appointments or control the outcome 
of board decisions. 

20. For these reasons, we consider that any increase of the 25 per cent control threshold in 
relation to overseas companies should apply to all bodies corporate, and not just those that 
are listed.   

21. In summary, because more than 50 per cent of votes are required to pass an ordinary 
shareholder’s resolution and appoint a director, operative control is not achieved where there 
is less than a 50 per cent shareholding. Since negative control (deemed to exist at 25 per cent 
shareholding) does not have implications for the management of a company’s activities, there 
appears to be no good reason for a threshold of less than 50 per cent when applying the term 
“control”.  
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 “Tipping point” for requiring consent 

22. We refer to paras 134–143 of the Consultation Document. 

23. The proposal we have outlined above in relation to assessing “control” at the 50 per cent 
threshold for all bodies corporate (and not 25 per cent), as well as considering overseas 
persons and associates separately from other overseas persons, also resolves the “tipping 
point” issue.  

24. There is no logic in requiring an overseas investor to obtain consent under the Act when 
making an acquisition of shares in a company with a significant business or an interest in 
sensitive land in New Zealand, where the investor (together with associates) does not acquire 
a controlling interest.  

 

Thank you for the opportunity to make submissions on the above matters. We would be happy to 
discuss and/or elaborate on our submissions, if helpful. 
 
 
Yours sincerely 
QUIGG PARTNERS 

 

John Horner  
Partner  
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