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Name only confidential  

Responses to consultation questions 
1. Sensitive adjoining land (p. 20) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem with the requirement to screen adjoining land to determine 
whether target land is sensitive. We agree with the comments made in paragraph 72 of the Paper, 
but in our view there are further flaws in the screening process relating to Table 2 land. Our main 
comment is that it is difficult to understand the policy reasons for the inclusion of Table 2 land in the 
sensitive land screening process. There are other tools including other legislation that address the 
risks that the Table 2 land is seeking to reduce, eg: 

• as noted in paragraph 69 of the Paper, the RMA sets the framework for environmental 
effects on land and the controls and penalties in that Act are both appropriate and 
sufficient; 

• the Conservation Act and Reserves Act govern and inform decisions made around land 
that is of environmental significance.  

 
Preserving access to the Table 2 land is cited in par 68 as a reason to retain the Table 2 land, but 
often access over heavily industrial and sensitive sites is inappropriate and unsafe, and often it is 
already preserved through the use of esplanade strips etc. Despite the recent changes, the 
definition and application of section 37 is still open to interpretation and is so wide that it captures 
land that objectively does not bear any special characteristics or require special protection. It 
therefore adds to the inconsistency and uncertainty of the application of the Act.  
 
In our experience, examples of the issues with the sensitive adjoining land concept that 
demonstrate the need for change are: 

• where the OP is seeking to acquire a high-rise commercial building which is next door to 
another high-rise commercial building with a historic facade. Under the current regime, the 
Table 2 screening process would mean that the target land was sensitive. It is difficult to 
see what the OP could do to the adjoining historic land or what special protection might 
need to be afforded to the adjoining land that warrants requiring the OP to go through the 
expensive and time-consuming process of obtaining Act approval.  

• where the OP is seeking to acquire land that adjoins a road that adjoins the foreshore or 
seabed. It is difficult to assess whether the road/strip is more than 0.4hectares and in our 
view the existence of the road or strip already serves to protect the concerns that the Act is 
seeking to protect eg access and a buffer zone between properties. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

In our view Option 1 would make a significant difference to the Act regime without any adverse 
effect on the Act’s purpose. The effect on the applicant’s costs both in terms of application fees and 
lawyer’s fees would be significant. It would in the vast majority of cases remove the need to screen 
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adjoining land, which would half the screening costs for applicants, and in many cases it would 
remove the need to obtain Act approval (in situations where today they would be caught), which 
would save an investor the application fee and significant legal costs in preparing the application, 
but it would still trigger the screening process where the adjoining land is genuinely of a unique 
character that requires additional protection.  

 

Do you think the right reform options (pp. 22 – 23) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We think the proposed Options are the right reform alternatives, although we refer to our comments 
below as to how we think they should go further. Option 2 addresses key issues with the section 37 
list, which often causes issues in terms of its application and interpretation leading to uncertainty 
and inconsistency. However, we prefer and support Option 1 – removal of Table 2 with the 
exception of the foreshore and lakebeds and some land significant to Maori. As noted above, in 
most cases where the adjoining land contains certain “special” characteristics there is little that an 
adjoining overseas owner can do to that land to jeopardise that character and concerns such as 
controls and consequences for contamination and preserving access can and should be addressed 
under the specific legislation already in place (eg the RMA).  This would simplify and streamline the 
Act considerably.  
 
In retaining the foreshore and lakebed as screening triggers, we would like to see an exception 
where the OP can show that access to the foreshore or lakebed is already preserved through for 
example an esplanade reserve. For example, there are a large number of industrial parks and 
commercial properties that adjoin tidal rivers assessed as foreshore and that are subject to 
esplanade strips which ensure and protect access to those rivers. These properties are currently 
caught by the test in Table 2 (either because it is land that adjoins an esplanade strip or reserve 
that adjoins the foreshore or because the esplanade strip or reserve is included within the title of 
the target land (ie it is not held in a separate lot by Council) and therefore the target land is held to 
directly adjoin the foreshore and seabed. We would like to see Option 2 address this issue so that if 
it can be shown that access is already preserved and that there is a buffer zone between the target 
land and the foreshore or seabed albeit still contained within the title of the target land (but which, 
as with an esplanade strip, the owner cannot unilaterally remove), the target land will not be 
sensitive.  
 

 

If the section 37 list were removed, should any of the types of land currently captured by it be retained 
in Table 2? (p. 23) 

• If so, which types and why? 

No. 
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2. Leases of sensitive land that require screening (p. 25) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem and that the paper has described it accurately. We strongly agree 
with the comments made in paragraphs 83 to 85 of the Paper. It seems entirely against the 
intention of the Act that potential investors are almost incentivised to acquire a freehold instead of a 
leasehold interest in New Zealand’s sensitive land, and yet this is the position that has been 
created under the Act and the approach to leasehold interests. The minimum term threshold of 
three years (including renewals) is far too short and does not reflect commercial reality. The recent 
exemption under Regulation 5 is helpful but is limited in application. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We consider that both options, but in particular Option 2, will make leasehold interests more 
attractive to businesses and may attract investment. We do not agree that there is a real risk that 
investors will be encouraged to enter into short-term leases or short-term leases of smaller parcels 
of land. This would not give them any security of tenure and we consider most companies would 
not be willing to take the risk of losing their premises.  

 

Do you think the right reform options (pp. 25 – 26) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer Option 2. We consider that a threshold of 10 years for leases of all types of land – ie 
Option 1 - is too short for typical businesses, especially where the premises are bespoke. 

 

Do you consider that raising the threshold for exemption from screening to leases with terms of 10 
years or more is appropriate, and: 

• if so, why do you consider this the appropriate threshold? 

• if not, what alternative threshold would you support, and why?  

We would support a longer threshold of 35 years for all types of land (ie without the exclusion of 
non-urban land of five hectares or more or residential land). 
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3. Technical issue:  periodic leases (p. 27) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

While we do not think that this is a priority to address in the Act, we consider that it is an easy issue 
to resolve. 

 

Do you have any comment on the potential effect of the option? Are you able to quantify potential 
effects on compliance costs? 

We consider that this change will have a negligible effect on the application of the Act, the 
wellbeing of New Zealanders or overseas investment because periodic leases are very rare. 
However, we consider that the reform is needed if there is a school of thought that believes that if 
this change is not made, periodic leases are caught under the Act. 

 

Do you think the right reform option (p. 27) has been identified, and: 

• if so, why? 

• if not, what alternative option would you support and why? 

We think the right reform has been identified given it essentially clarifies the status quo. 

 

4. Definition of overseas person as it applies to bodies corporates (p. 31) 
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Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 
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We agree that there is a problem in terms of how the law applies to listed entities. We consider that 
the consultation paper has described the problems accurately, and we elaborate on them below.   

Based on our experience acting for many NZX listed companies, we agree that the current 
definition of “overseas person” currently captures many entities listed on the NZX, and that the 
costs that this imposes on these companies are disproportionate to the risks being managed under 
the Act.  The consultation notes the fact that ownership of sensitive assets by fundamentally “New 
Zealand companies” does not raise public concern as a key reason NZX listed companies are 
unlikely to be targets of the Act.  

We agree that not only are the costs of NZX listed companies complying with the Act significant, 
but there is a material commercial disadvantage suffered by fundamentally New Zealand owned 
listed companies.  We have advised a number of NZX listed companies on acquisitions of both 
“sensitive land” and “significant business assets” and their corresponding Overseas Investment 
Office (OIO) applications. We have found the process to be lengthy and time-consuming. It incurs 
not only a material financial cost (over $100,000 per application), but a cost in terms of lost 
business opportunities, as the time taken for an application can put the investor/applicant at a 
competitive disadvantage when bidding against other New Zealand entities for businesses. This 
problem is exacerbated where a listed entity wishes to enter into a 50/50 joint venture with a New 
Zealand entity where the joint venture will acquire or own sensitive land.  If the listed entity has 
30% overseas ownership, for example, and the New Zealand entity is wholly New Zealand owned, 
then the joint venture will be an overseas person under the OIA (and will need consent to acquire 
sensitive land) even though the actual overseas ownership in the joint venture is only 15%.    

We agree that listed companies suffer material additional costs because they cannot confirm their 
ownership in real time. In our experience, an NZX listed company can take up to a week to confirm 
its shareholding at a particular point in time.  Furthermore, that confirmation is based on a number 
of assumptions so cannot be exact (primarily due to the fact that many holdings are held by 
custodians and other bare trustees).  In this regard, it’s worth noting that some NZX listed 
companies have well over 50,000 individual shareholders. Since these companies have shares that 
are traded daily, any estimate is usually well out of date by the time it is reported. This can result in 
the “overseas person” status of NZX listed companies changing regularly (and potentially daily) 
without the company being aware of it.  

Based on our experience, we agree that the practical constraints on NZX listed companies 
understanding their own share register results in some NZX listed companies that are close to the 
25% threshold obtaining consent as a precaution to avoid breaching the Act. This incurs significant 
cost that could be avoided if the company were certain of its status. We also agree that another 
result of this could be a listed company inadvertently breaching the Act and exposing itself to risk.  

We agree that the problems with the definition are likely to increase, for the reasons given in the 
consultation document. We also state for completeness that requiring the transfer of shares that 
tips the listed company over the 25% overseas ownership threshold to obtain consent does not 
work as it is even more difficult for an overseas purchaser of shares to determine whether a listed 
investor is or is not an overseas person, and to determine whether their purchase (amid all the 
other share trading) will be the one that has that effect.  

We do not support the existing arrangements. Being deemed to be an overseas person merely 
because unrelated overseas persons hold more than 25% in aggregate of a listed investor does not 
align with the general principles of the OIA. 
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We consider that Options 1 and 3 will have the same potential effect as the current approach. Both 
options still require a listed company to have a detailed knowledge of its current share register.  As 
already noted, this is highly impractical and would still result in a high degree of uncertainty around 
whether or not an NZX listed company is an “overseas person”. Neither the costs nor the ease of 
conducting business for those companies would reduce. Additionally, option 3 requires a listed 
company to assess whether economic returns flow to overseas persons, which is practically very 
difficult and also extremely costly to do for every shareholder. Any such analysis would have to be 
limited to shareholders holding a material proportion of shares. 

Option 2 has the most merit and would provide certainty to listed investors. However it still does not 
address the lack of control by overseas persons. Five overseas shareholders each holding a 
‘substantial holding’ do not have any control over the listed investor unless they are associates 
(which is already covered in the OIA).    

We also note that the consultation document classifies option 2 has having a “strongly negative” 
effect under the assessment criteria of “managing the risk of overseas investment to New 
Zealanders’ wellbeing”. We question this classification and think that the negative effect of this 
option has been overstated.  

The consultation document classifies option 2 as strongly negative because under that option, 
there is a theoretical chance that a listed company could be entirely held by overseas shareholders 
(all holding less than 5% of the share capital of the company) but not be subject to screening. We 
think that this situation, while theoretically possible, is highly unlikely (and we would strongly doubt 
this theoretical possibility would be a basis for overseas persons to list an entity to avoid the 
application of the Act). However, even if this scenario were to occur, we do not think it would have 
the “strongly negative” effect that it has been labelled with for two reasons: 

• first, in this scenario, all shareholders would have a shareholding of less than 5% in the 
company. This means that no single shareholder would have any level of control over the 
operation of the company. The company would not be under the control of any particular 
overseas person; and 
 

• second, in this scenario, we would expect the shares to remain liquid – that is, there would 
still be an active trading of the shares on the NZX. Given this, while the returns of the listed 
company would be flowing overseas, New Zealanders would still have an opportunity to 
access those returns if they purchased shares.  

Consequently, we do not think the effect of option 2 will be “strongly negative” in regards to 
managing risks of overseas investments to New Zealanders’ wellbeing. However, it will require 
NZX companies to continue to monitor their share registers to ensure that there is not an 
accumulation of significant shareholdings that would bring the company within the definition of an 
“overseas person”. 

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 
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We do not immediately prefer any of the options. Our preferred alternative option would be that a 
listed entity would only be an overseas person if an overseas person (either alone or with its 
associates) held 25% or more of the listed entity’s shares. This would be a simple test for listed 
entities to apply and would reflect that in a listed company there is limited control below this level.  

If this alternative were not adopted, then we would prefer option 2 with one proviso. As it stands, 
option 2 requires listed companies to be aware of “substantial holdings”, or holdings of 5% or more, 
by overseas persons.  In a listed company, trading a 5% holding would require the company to be 
notified under the Financial Markets Conduct Act 2013. However, we suggest that the threshold 
should instead be set at 10%. The rationale for this is that a shareholder only has a form of control 
over a company once they hold 10% of shares (which in this case would be negative control on a 
takeover reaching the compulsory acquisition threshold). Any holding of less than 10% should be 
ignored for the purpose of this test.  

Having a higher threshold means that a listed company would be aware of the transaction in real 
time and would therefore have a day-to-day, accurate knowledge of all substantial holdings.  As 
such, the company would always be certain of its status as an overseas person under the Act. It 
would not have to apply for consent as a precautionary measure, which would save both time and 
resources for the OIO and the company. 

We also note that option 2 would work in conjunction with option 2 of the “tipping point for requiring 
consent” issue. It would allow listed companies to be certain that they are, or are not, at the “tipping 
point” of becoming an overseas person.  This would allow prospective purchasers to be certain of 
whether they require consent from the OIO to purchase shares in the company. 

We do not consider that options 1 and 3 are workable in practice because they would not have the 
effect of solving the underlying problem of uncertainty of shareholdings in listed companies, as 
described above. 

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 

• if not, what requirements, or additional requirements, do you think should be included? 

We do not favour including Option 4 as there is no need to include an exemption regime (and the 
further costs that that would involve) if the legislation can be drafted appropriately to begin with. 

 

5. Screening of portfolio investors (p. 38) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We don’t see this as the most pressing issue for reform but agree that it should be tidied up. 
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Each of Options 1-3 will in our view reduce compliance costs though note our comment below re 
the listed investor needing a simple way to determine whether any portfolio investors fall within 
whatever definition is chosen.  

 

Do you think the right reform options (pp. 39 – 40) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer Option 1 but there should be some notification and registration system whereby a 
portfolio investor can notify the OIO that they are a portfolio investor and be listed on the OIO 
website.  Otherwise it can be difficult for a listed company to assess whether a particular portfolio 
investor would fall within the terms of the exemption.  An alternative would be for a listed investor to 
be entitled to treat an investor as a portfolio investor if they reasonably believed that that person 
satisfied the relevant criteria. 

In addition, if our alternative option to Q4 is adopted then this would be less of an issue as most 
portfolio investors would hold less than 10% of a listed investor.   

We do not see the need for Option 4 as in practice there is little incentive for a portfolio investor to 
apply for an exemption.  It would be better to set the appropriate criteria in the first instance 

 
6. Technical issue:  Tipping point for requiring consent (p. 42) 
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Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem with the tipping point and do not see any valid reason for treating 
investments in sensitive land different to investments in significant business assets, where no such 
tipping point requirement exists.   

In our view there is no valid reason to distinguish between the two types of acquisition. The sole 
concern should be whether the acquirer (either alone or together with its associates) is acquiring a 
25% or more ownership or control interest in the target, as that is the level where the OIA considers 
that there is an element of control for individual investors. The fact that there may be a certain level 
of existing overseas ownership in the target should not be a concern for the acquirer. If an 
acquisition of shares by an overseas person has the effect of making the target an overseas 
person, then that is something that will be addressed in any future acquisitions of sensitive land 
that the target makes.   

The application of the rule is also somewhat arbitrary. For example the acquisition of a 1% 
shareholding that takes the target’s overseas ownership from 24% to 25% requires consent, yet a 
10% acquisition that takes a target’s overseas ownership from 25% to 35% does not need consent. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Our understanding of the operation of the Act places significant risk on any overseas persons 
acquiring any shares in an NZX listed company. Section 12(b)(iii) of the Act requires an overseas 
person who acquires 1 or more shares in an NZX listed company that tips ownership of that listed 
company over the 25% threshold to obtain consent for that acquisition. We suggest the compliance 
costs for any minor share acquisitions by overseas persons (which could exceed $50,000) far 
outweighs the risk that Act is trying to manage. 

In our view Options 2 and 3 would not assist in resolving the issue because acquiring a 5% stake in 
the target would not usually give an acquirer any rights at all to control or influence the target. As a 
result it would still be next to impossible to satisfy the benefit to NZ test in relation to any such 
acquisition.       

 

Do you think the right reform options (p. 43) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We think Option 1 is the right reform option in so far as it deletes section 12(b)(iii). The anti-
avoidance provisions suggested could be included however they are likely to have limited 
application as in most cases there would not be a link between the target acquiring sensitive land 
and the transfer of shares in the target.   
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Alternatively, option 2 would be the next preferable option. As previously stated, listed companies 
cannot be aware of their exact shareholding at any point in time, nor of every single share 
transaction that happens intraday. However, they are required to be informed of substantial 
shareholdings, or shareholdings that exceed 5%, under the Financial Markets Conduct Act 2013. 
Assessing the “tipping point” at a threshold of 5% (or preferably 10%) provides certainty both to the 
company and to the prospective purchaser as to whether the situation falls under the Act. We 
emphasise that acquiring 5% of shares in a listed company will not give an overseas person any 
control over the company. This means it would remain difficult to meet the “benefit to New Zealand” 
test, hence our preference of a 10% threshold which provides actual control in a listed company as 
explained in our response to question 4. The approach taken to the Takeovers Code could be 
mirrored in this scenario. 

We note that this option would work best in conjunction with option 2 of the “definition of overseas 
persons” issue. If the definition of overseas persons remained the same, a listed company could 
not be certain of its current overseas shareholdings, so would not be able to say with certainty 
whether a 5% (or 10%) acquisition would “tip” it into the category of being an overseas person. 

 
7. Technical issue: Incremental investments above a 25 per cent interest (p. 45) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem with incremental investments above 25%.  This situation can 
occur where an overseas owner (usually a private equity investor) holds a large percentage of the 
shares in the target and offers a small percentage of the shares to local management to incentivise 
them to improve the target’s performance.  In this situation the OIA can inadvertently be triggered 
when those shares are bought back or cancelled upon an individual manager leaving the target. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

The options proposed should all reduce compliance costs. 

 

Do you think the right reform options (pp. 47 – 48) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer the adoption of all 4 options as a package. 

Key point to build into any reform include: 
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1. In relation to Option 2, upstream or downstream shareholders should be looked at on a 
group basis as investors often hold investments in NZ companies through multiple 
intermediate companies.  It also should be drafted so that upstream shareholders do not 
need to wholly own the downstream companies in order for the exemption to apply.  Any 
amendments should also apply to all classes of shares as management shareholders are 
often issued a different class of shares to those held by the majority owner. 

2. In relation to Option 3, it should also cover upstream shareholder changes where the 
downstream company obtained OIO consent for an acquisition of sensitive land after it 
became an overseas person.   

 
8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem with the investors’ character and capacity test.   Our main 
concerns relate to: 

1. The time and cost spent compiling information, such as CVs, for IWCs, and searching the 
internet for potentially adverse allegations about IWCs.  More often than not any adverse 
allegations do not relate to the individuals concerned, yet we need to note these in the 
application so that we can pre-empt the OIO when it conducts its own searches.  Time and 
cost can significantly increase when IWCs have common names that result in a significant 
number of hits.   

2. The broad definition of IWC that captures persons upstream who have no active 
involvement in the transaction, which results in increased compliance cost.  In our view this 
is largely an OIO interpretation issue and could be addressed by limiting IWCs to those 
persons that actually have control over the relevant investment on a day to day basis. 

In our view, the business acumen and financial commitment tests are also largely tick the box 
exercises and serve no real benefit.   

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

In our view all the proposed options would reduce compliance costs significantly without an 
adverse effect on the OIA’s purpose. 
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Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We prefer the bright-line, ‘checklist’ approach set out in Option 3 as it focuses on what is important 
and will provide greater certainty to investors about what information needs to be disclosed to the 
OIO. This will significantly reduce compliance costs.  If the test is amended in this way then we are 
less concerned about the broad interpretation of IWCs. 

We also agree with the additional potential changes in relation to New Zealanders not needing to 
be subject to the Act and the introduction of standing consents.  We would also agree with a 
corporate character test but only if it applied the same criteria as the bright-line test for IWCs.  The 
concepts noted of tax arrangements and labour/environmental practices seem far too subjective to 
be applied with any certainty.  In our view the focus should still be on the company not having any 
criminal convictions or civil penalties. 

 

What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

We don’t favour the inclusion of alleged offences in any test (unless those allegations are subject to 
ongoing investigation by relevant authorities).  In our view the authorities in the relevant jurisdiction 
are best placed to assess any allegations and if those allegations have not resulted in a conviction 
then we do not see how the OIO is any better placed to assess this.    

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

We think that the factors identified in Option 3 are sufficient as they focus on the key things that the 
OIO should consider when assessing the suitability of an investor.  Any matters beyond these 
seem irrelevant to the decision.  

 
9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there is a problem with screening the impacts of investment and that this paper has 
described it accurately. The introduction of the counterfactual test in particular has seen the costs 
and time involved in applying for consent under the Act more than double. Coupled with the 
uncertainty and inconsistency of measuring benefits against a hypothetical that does not exist and 
the overlapping benefits, we consider that reform is much needed in this area to encourage 
investment, particularly when compared with the process of investment in other developed 
countries against which New Zealand is competing. 



Have your say on the Overseas Investment Act 2005 – Submission Form   |   18 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

See our comments above. Our view is that a more streamlined benefit test and a more certain, 
transparent counterfactual will reduce the cost of preparation of the application by half and will 
significantly reduce the time required to prepare and assess the application.  

 

Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We think that some interesting options have been identified, but we have concerns with each one 
of them. Our preferred option is Option 2. We see this as the best balance between retaining a 
focus on benefits to New Zealand while allowing negative effects in certain circumstances to be 
considered. It seems less open to manipulation or discretion than a “national interest test”. Our key 
concern with this option – and with any of the other options - is that the test must have clear and 
transparent parameters and thresholds, so as not to create any more uncertainty among overseas 
investors.  

We also strongly support Sub-option B in relation to the counterfactual test. The benefits of an 
overseas investment should be compared to the benefits that would be produced if the vendor 
retained the land, not to other hypothetical investments. This allows the counterfactual to be used 
to introduce wholly different types of investments and investment structures from the investment 
being proposed, which should not be the case.  

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

We do not think that the Act should expressly enable decision makers to consider any negative 
effects of a proposed investment as per Option 1 – at least not without a significant overhaul of the 
benefits test and counterfactual. Based on the current benefits test, it is often the case that a 
benefit of the proposed investment creates a negative effect elsewhere. For example, an 
improvement in efficiency or new technology can sometimes mean a loss of jobs. Allowing negative 
effects to be considered would in many cases cancel out the benefits.  

 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 

We think that the risks identified in the definition of substantial harm in Option 2 represent issues of 
national importance that can be appropriate to consider in the context of an overseas investment. 
Although we accept that the test cannot be fixed and must be able to respond to domestic and 
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global changes, it must be sufficiently transparent, clear and certain so as not to dissuade investors 
or create uncertainty. 

 

Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

We agree broadly with the thinking and factors set out in paragraphs 201 and 202 of the Paper. 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

We support the removal of this threshold particularly if a national interest test is introduced. 
However, we do not see it as a priority compared to other areas of reform discussed in this Paper. 

 
Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 

We think these industries are of strategic importance. This may be addressed under the “transport” 
heading, but in our view border control should be included. We do feel that the industries are broad 
and as noted need to be carefully and clearly defined so as to be certain but not inflexible.  
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If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 

To be able to answer these questions requires more detail on the criteria and scope of the call-in 
power. In terms of who should be responsible for assessing transactions/investments, the 
Overseas Investment Office could co-ordinate the screening, but this would be a significant addition 
to its scope. If the call-in power relates to national security, we would have thought that the NZSIS 
should be involved. What is essential is that the process needs to be clear, the agencies 
responsible should be well-resourced and statutory timeframes for exercising the call-in power and 
making a decision should be set. 

 

10. Water extraction and the Act (p. 82) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that a review of the regulation of water extraction is needed, but we do not think that the 
Act is the correct vehicle for that reform. The Act should not be used as a vehicle to implement and 
regulate other policy initiatives, particularly where such matters have their own specific legislation. 

 

 

Do you think the right reform options (p. 83) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We do not support either option for the reason stated above.  
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

N/A 

 

11. Tax and the Act (p. 85) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We do not believe that there is currently a problem.  If any tax arrangements have contravened the 
law then this can be dealt with through the good character test (including if that test is amended to 
follow the bright-line, ‘checklist’ approach).  International tax law is complicated and we do not 
believe that the OIO has the necessary expertise to assess a potential investor’s tax arrangements, 
and then decide whether those arrangements are ‘good enough’ to allow them to invest in NZ.  

Again, the Act should not be used as a vehicle to implement and regulate other policy initiatives, 
particularly where such matters have their own specific legislation. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We believe that each of the options proposed will add significantly to compliance costs for no real 
benefit.  Options 1 and 2 would each require a significant amount of work to explain each investor’s 
tax arrangements.  For multinational companies this process would be extremely complex and 
costly to summarise, and as noted above, we doubt that the OIO would understand the detail in any 
event.  From an OIO perspective, the test should be whether the potential investor has been found 
guilty of breaching relevant tax legislation.  Option 3 would also involve significant cost for no real 
benefit.  The tax rules relating to offshore investment in NZ are relatively clear and forcing a 
potential investor to obtain a binding ruling when there is no uncertainty around the tax position of 
the investment is a nonsense.        

 

Do you think the right reform options (pp. 85 – 86) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

No reform is needed in this area. 
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12. Māori cultural values and the Act (p. 88) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We are aware that the Act has been criticised for not sufficiently recognising Maori relationships 
with land and that there have been protests previously on specific applications relating to the 
treatment of Maori cultural values under the Act. However, both statistical and empirical data 
indicates that these issues rarely arise under the Act and we consider that there are other tools (eg 
the resource management, heritage and archaeological space) that are more appropriate vehicles 
to address the issues. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

No. 

 

Do you think the right reform options (p. 89) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We consider the issues do not warrant reform through the Act. We do not have any significant 
issue with Option 1. We also consider that Option 2 could be considered in conjunction with the 
proposed changes to the sensitive land threshold. If our preferred Option 1 under this section is 
successful (ie removing the adjoining land threshold), the definition of wahi tapu will be considered 
in any case. It could take into account some of the concerns mentioned in this section. However, 
we have significant concerns about the effect that broadening the benefit may have on overseas 
investment. Any broadening would require very careful and clear wording to avoid creating more 
uncertainty and cost for applicants, and inconsistency in the way it is applied.  

 

What types of activity do you think should be defined as relevant arrangements under Option 1, 
and why do you think this 

 

 

13. Special land provisions (p. 91) 
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Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there some issues with the special land regime and in particular how it is 
implemented and the inconsistency of application between the benefit test and special forestry test. 
However we consider that the regime operates sufficiently smoothly so as not to need reform at this 
stage. 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We do not see the changes as having a significant effect on compliance costs.  

 

Do you think the right reform options (p. 93) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We do not support any of the Options given the reason noted above. We consider that the issues 
intended to be addressed by Option 1 can be addressed by clear guidance notes and Option 4 is 
what is currently done in practice in any case. 

 

14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that there are significant problems with the farmland advertising regime. The regime is 
outdated, of little real value and drives “check box” compliance. In our experience all land is offered 
for sale within New Zealand however modern methods often do not fall within the approved 
methodologies. We consider the farmland advertising regime is of little substantive value.  

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Option 2 would considerably reduce compliance costs and of course upfront costs for the vendor. 
However for the investor, we find the most time-consuming part of the farmland advertising regime 
occurs when the vendor and purchaser have entered into an agreement for sale and purchase as a 



Have your say on the Overseas Investment Act 2005 – Submission Form   |   24 

result of a sales process that does not technically comply with the farmland advertising regime. 
This then requires a further amendment to the sale and purchase agreement and delay while the 
sensitive land is advertised in a manner that complies with the requirements.  

 

Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

We consider that some of the parts of Option 1 - a broadening and clarification of the grounds for 
an exemption to the farmland advertising and clarification on the minimum advertising requirements 
(given in practice the Overseas Investment Office does not accept a sign on the fence of the farm, 
for example) - and an improved process of obtaining that exemption quickly would be small but 
very effective changes. These would provide more certainty and consistency around the approach 
to farmland advertising for investors while retaining the Crown’s desire to ensure farmland is 
genuinely advertised.  

We would also like to see a clarification of the definition of “farm land” in the Act so that it does not 
include land that is being used for agricultural, horticultural or pastoral uses purely 
incidentally/temporarily. Our experience is that the Overseas Investment Office interprets the 
definition as capturing land that is clearly urban and zoned accordingly but happens to have 
livestock grazing on it (as is not uncommon with bare land pending development or sale as a way 
the owner can maintain the bare land for a small financial return). 
 

 

15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

We agree that these is a problem with the timeframes for decisions both for significant business 
asset applications and sensitive land applications. It is in our view one of the most fundamental 
issues with the application of the Act and requires immediate change. It significantly impacts New 
Zealand’s attractiveness to overseas investors.  

The timeframes for processing applications for consent to buy significant business assets is 
markedly better than the timeframes for sensitive land applications, but in our view could still be 
considerably faster given there is no benefit test. Reforming the IWC good character test as we 
discuss elsewhere in this submission would assist to address this issue.  

It is clear that one of the main reasons for the overly-long consent timeframes is due to the complex 
application process. Our view is that there are several factors behind the lengthy application 
processing times at the Overseas Investment Office, including a lack of resource within the 
Overseas Investment Office and political changes affecting the way analysts approached parts of 
the application – for example, although there has been no change to the law, analysts are taking a 
different approach to matters like control and benefits. These changes in approach give investors 
the impression that our overseas investment regime can be arbitrary, subject to political influence 
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and cause further delay and uncertainty as investors have to provide more detailed and lengthy 
explanations for issues they did not anticipate and have not previously had to provide.  

We have heard of investors withdrawing applications after 18 months because it was too hard and 
too long. The delays also affect New Zealanders with vendors having to either accept lower offers 
from non-overseas people or put their lives on hold while they wait for a decision.  

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

Both Options 1 and 2 would be vast improvements on the status quo. Certainty about timing will 
have a significant impact on investors and their willingness to invest and at what price. The 
timeframes suggested are also in our view such an improvement on current processing timeframes 
that they will also have a significant effect on the applicant’s legal and internal compliance costs, 
because one of the biggest “leakers” of time and cost is where an application is picked up and put 
down several times with long lag periods in between, which is currently the case. 

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

We broadly agree with the proposed reforms. Our preferred combination is Option 2 and Sub-
Option B. We have found the Overseas Investment Office’s recent addition of a “triage” stage 
helpful in requiring further information upfront and before the fee is paid. Sub-Option C would also 
address concerns but we have reservations about the ability of the Office to pause applications 
while further information is being provided, as we see this as a contributor to time leakage in the 
current system as analysts put down the application instead of continuing to progress it while 
waiting for the further information (which we understand where that further information is 
fundamental, but not where it is for example the provision of further passports or CV details etc). 

We consider that a tracking system (electronic) so that applicants and their lawyers can see the 
progress of their applications (without bothering the analyst). This would also assist in bringing 
transparency to the process. 

 

What do you consider to be the appropriate timeframes and why? 

We broadly agree with the timeframes specified in Option 2. 

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 

We agree – without this, the statutory timeframe has no consequence. It is difficult to think of an 
appropriate alternative consequence for failing to meet the statutory timeframe. Financial 
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consequences for example is of little compensation to an investor whose investment is conditional 
on consent by a certain deadline. 

Experience with the Overseas Investment Office 

If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 

 

 

Other comments on the regime? 

If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

There are many problems with the Act and its application that are out of the scope of this reform. 
We have concerns about the purpose and intent of some conditions of consent (for example) that 
are now being used as a mechanism to circumvent the Act’s own enforcement processes and 
procedures by requiring an overseas person to sell the land if there is a breach of the Act, enter 
into a security deed authorising the Crown to do so. Another example is the imposition of conditions 
that require a party to reach agreement with other Government agencies such as the  Walking 
Access Commission. We strongly consider that this oversteps the appropriate role of conditions of 
consent and further undermines the integrity of the legislation and the regulatory framework.   

As a general comment, we are concerned that the Act and the way it is currently being interpreted 
and applied is a barrier to foreign investment. While the Act’s underlying principle is that it is a 
privilege to invest in New Zealand, the fact is that New Zealand’s economy needs foreign 
investment and needs to be competitive with other countries to attract it. Our view is that it is 
currently unattractive to many overseas investors, and is becoming increasingly more so. if New 
Zealand wants to stay relevant and competitive in a global market, reform is much needed to strike 
a better balance. 
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