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Reform of the Overseas Investment Act 
2005: Facilitating productive investment 
that supports New Zealanders’ wellbeing 
Submission Form 
Details of submitter 
For individuals 

Name:  

Contact number:  

Contact email:  

Region/country:  

 
For organisations 

Name of organisation: Drylandcarbon One Limited Partnership 

Contact person: Anthony Beverley 

Contact person’s position 
in organisation: 

Executive Director 

Contact number:  

Contact email: 

Region/country: New Zealand  

Confidentiality request 
If you want all or part of your submission to be kept confidential and not uploaded onto the 
Treasury’s website, please mark the applicable box below: 

Entire submission 
confidential 

 

 

Part of submission 
confidential1 

 

 

Name only confidential  

                                                 
1  The text that you do not want published must be clearly marked in the submission. 
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Responses to consultation questions 
4. Definition of overseas person as it applies to bodies corporates (p. 31) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Drylandcarbon Limited Partnership (Drylandcarbon) supports the proposal to amend the definition 
of "overseas person" in the Overseas Investment Act 2005 (Act).  The current definition 
significantly overreaches to include entities that the general public would consider "quintessentially 
New Zealand companies".  This imposes significant costs on those entities and the broader 
New Zealand economy, which are disproportionate to the risks being managed.  Drylandcarbon's 
particular interest in this matter is that, despite being formed by, and for, "quintessentially 
New Zealand companies", it is an overseas person because of its investors, and it therefore faces 
those disproportionate costs. 

About Drylandcarbon 

Drylandcarbon is a limited partnership established in New Zealand with its head office in 
Wellington.  The investors in the limited partnership are four of New Zealand's largest companies – 
Z Energy, Contact Energy, Genesis Energy, and Air New Zealand.  All of the directors of 
Drylandcarbon's general partner, and the directors of the company that manages the general 
partner, are New Zealand citizens.   

Each of the investors in Drylandcarbon have some overseas ownership, ranging from 14% 
(Genesis Energy) to 65% (Z Energy).  Based on the current definition of overseas person, all but 
one of Drylandcarbon's investors are considered to be overseas persons under the Act.  Further, 
based on those limited partners' interests in the partnership, Drylandcarbon is 74.3% overseas 
owned and is therefore an overseas person.  However, examining Drylandcarbon’s beneficial 
owners on a look through basis paints a very different picture, with the level of New Zealand 
beneficial ownership being approximately 60%. 

Drylandcarbon intends to establish a large diversified exotic forest portfolio with high carbon 
sequestration capacity.  Its forest portfolio will comprise a mix of permanent carbon and production 
forests, but will be weighted towards permanent carbon forests.   

More specifically, Drylandcarbon will produce a stable supply of NZU carbon credits to support the 
limited partners to meet their annual requirements under the New Zealand Emissions Trading 
Scheme (ETS), and will also expand New Zealand's national forest estate.  That is, not only are 
Drylandcarbon's investors quintessentially New Zealand companies, Drylandcarbon itself is entirely 
focussed on assisting those entities to meet New Zealand legal requirements, and in doing so, will 
give effect to key government strategies, such as the Government's flagship One Billion Trees 
Policy, and the Climate Change Response (Zero Carbon) Amendment Bill.   

Drylandcarbon's business strategy is to target marginal, unproductive, and erosion-prone land for 
planting in forestry.  The relevant interests acquired may include forestry rights or other interests, 
such as leasehold or freehold interests.  However, Drylandcarbon’s preference is to partner with 
landowners to jointly develop forestry for carbon farming purposes.  Under this approach, the 
farmer would retain the ownership of the land and grant a forestry right over the marginal land to be 
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Do you have any comment on the potential effects of the options?  Are you able to quantify potential 
effects on compliance costs? 

Each of Options 1 to 3 would reduce compliance costs for investors.  Option 4 would also be a 
useful tool in addition to implementing any of the other options.  

However, even if the threshold for determining when a person becomes an "overseas person" was 
increased to 49% (as envisaged in Options 1 and 3), this still raises issues for widely held entities 
whose shareholdings change frequently.  Drylandcarbon's interest in this matter relates to the fact 
that its investors are all widely held entities.  Those investors' shareholdings (and their 

planted.  Drylandcarbon would provide the equity capital to establish the forest, and provide 
ongoing forest and ETS management and reporting.  The carbon credits will be shared and no 
capital or technical expertise will be required from the farmer. This approach will enable farmers to 
maintain land ownership, increase overall farm productivity, provide diversification options for farm 
succession, and has the potential to generate higher incomes for farmers.  A key advantage of this 
approach is that it will enable farmers to capture income from carbon farming without increasing 
debt or (consequently) debt servicing risk. 

However, because Drylandcarbon is considered to be an overseas person under the Act, it will 
require consent for every investment it makes that involves sensitive land interests.  This means 
that some smaller investment propositions (for example, a small area of marginal land that is part of 
a farm) may not be economically viable once OIO costs (including application fees and legal fees) 
are taken into account.  This encourages investors like Drylandcarbon to: 

(a) seek to invest in larger plots of land to make the investment propositions more 
economically viable; and  

(b) acquire freehold interests, rather than lesser interests, as the regulatory costs are the 
same.   

On that basis, it is more difficult for Drylandcarbon to make its offer available to farmers that would 
be interested in securing the benefits available from such a joint venture development opportunity. 

Drylandcarbon considers that the OIO regime significantly impedes its ability to efficiently progress 
its business plan, when it, its investors, and the individuals with control of Drylandcarbon, are 
fundamentally New Zealand entities/individuals.  This is an unusual outcome, and not the best 
value use of Government resources, given that New Zealanders are not the intended subjects of 
the Act. 

Drylandcarbon's categorisation as an overseas person is particularly significant given that 
Drylandcarbon will be investing in forestry, but the OIO has expressed the view that the forestry 
pathways in the Act do not apply to permanent forestry investments.  See also Drylandcarbon's 
submission in question 9 and the "Other comments" section relating to the application of the 
forestry pathways.  In short, including permanent forestry within the scope of the forestry pathways 
would be consistent with the Government's flagship One Billion Trees and Zero Carbon policies.  
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classifications as overseas persons) will have consequences for Drylandcarbon's status as an 
overseas person. 

Widely held entities do not have access to "real time" shareholder information.  In this context, the 
consultation paper identifies that one problem with the current definition is that: 

(a) some bodies corporate that are close to, but have not reached, the 25% threshold obtain 
consent to avoid inadvertently breaching the Act; and 

(b) other bodies corporate are unintentionally breaching the Act. 

Those issues will remain with a 49% threshold.  While an increased ownership threshold will 
decrease compliance costs overall, there will still be costs spent on consent applications that may 
not be necessary.  

 

Do you think the right reform options (pp. 32 – 35) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

For clarity, and as discussed further below, Drylandcarbon supports Option 4 regardless of whether 
any other options are adopted.  

Drylandcarbon is aware that one of its investors has proposed a straightforward, bright line test as 
an alternative to Options 1 to 3.  Specifically, Contact has suggested that companies incorporated 
in New Zealand and listed on the NZX should be excluded from the definition of “overseas person” 
if no one “overseas person” holds more than 25% of the shares.  This test is clear and easy to 
apply.  Drylandcarbon prefers this option to Options 1 to 3. 

Of the remaining three options presented in the paper, Drylandcarbon submits that Option 2 offers 
a clear bright line test that would align with the substantial product holder notice regime in the 
Financial Markets Conduct Act.   

This would also mean that entities like Drylandcarbon – ie, New Zealand entities with fundamentally 
New Zealand investors would, as a consequence, not be subject to the Act.  As mentioned above, 
this is consistent with the policy objective of the Act because such entities are not the intended 
target of the Act's screening process.   

If Option 2 is not selected, further clarity is required for Option 3, so that it can be compared against 
the other options.  In particular, Drylandcarbon requests that Treasury clarify whether, under Option 
3, a body corporate would only become an overseas person if both conditions are met – ie, more 
than 49% of the economic returns flow to overseas persons and overseas persons collectively hold 
substantial holdings in a securities class that confers control rights at a level of 25% or more, or 
whether the relevant conjunction is "or", so that a person would be an overseas person if either 
condition is met (paragraph 113 of the consultation paper refers to those requirements being 
"and/or").  

 

Have the right requirements (pp. 34 – 35) been identified for the exemption in Option 4? 

• if not, what requirements, or additional requirements, do you think should be included? 



BF\59034582\6  Have your say on the Overseas Investment Act 2005 – Submission Form   |   5 

Drylandcarbon is aware that the exemption powers in the Act are very narrow.  In the first stage of 
reforms to the Act, Minister Parker stated in the House on 14 August 2018 that the amendments 
narrowed those powers:  

…the exemption provisions are very narrow, and they were deliberately cast to be 
narrow… 

Having an exemption available for domestically incorporated bodies corporate would clarify that 
such exemptions are appropriate, and that the ability to grant a bespoke exemption allows specific 
circumstances to be taken into account.  In addition, making an exemption available means that the 
decision-maker would still have the ability to screen relevant investors.  

Turning to Option 4, Drylandcarbon submits that the consultation paper relevantly states that an 
entity "could qualify" for the exemption if:  

(a) it is listed on a securities exchange, is listed on a New Zealand securities exchange and 
has dispersed overseas shareholdings;  

(b) it has received consent for at least two investments under the Act in the previous five 
years;  

(c) it has a strong record of compliance with the requirements of the Act and New Zealand law 
more broadly; or 

(d) New Zealanders control the board (that is, New Zealanders constitute at least half of the 
board of directors).   

As a preliminary point, based on the description of Option 4 in Figure 4 of the consultation paper, 
and information made available by Treasury in a workshop on 7 May, Drylandcarbon understands 
that the list of factors are merely examples and are not intended to be criteria that would appear in 
a Bill.  

However, the questions in the consultation paper refer to whether the right “requirements” have 
been identified.  Drylandcarbon wishes to clarify, and confirm, that the list of factors are examples 
of what may be taken into account, rather than requirements that must be met in order to be 
granted an exemption. 

(a) "Listed companies"  

As set out above, Drylandcarbon understands that Option 4 would not require bodies corporate to 
have listed company status as a requirement for an exemption to be granted, so that an exemption 
would be available all bodies corporate (including on a look-through basis), and not just listed 
entities. 

(b) Track record of consent 

Drylandcarbon would not support a criterion that would require an entity to have received consent 
for any number of investments under the Act within a certain timeframe before being eligible for an 
exemption.  This would result in unusual outcomes, as there would be a number of situations where 
an entity ought to be exempt, but would not meet the track record requirement.   

For example, entities that would not be able to satisfy a track record requirement would include 
newly established entities that are owned by investors that have made a number of investments, or 
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5. Technical issue: Incremental investments above a 25 per cent interest (p. 45) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Drylandcarbon agrees with the problem definition as set out in the consultation paper.  It is not 
clear why the Act should regulate incremental investments that do not result in substantial changes 
to ownership or control of sensitive assets.  We agree that there are issues with the way that the 
exemption only applies to consent holders. 

By way of example, two of the four investors in Drylandcarbon currently hold greater than a 25% 
interest in Drylandcarbon.  However, if those entities were to trade amongst themselves (eg, so that 
one increases and another decreases its interest), this would trigger the requirements for consent, 
even though the ownership of a sensitive asset would remain the same, (ie, by Drylandcarbon) and 
no new investors would become involved.  

This produces disproportionate costs for investors relative to the risk being addressed with further 
screening.  

 

entities that have only recently become an overseas person and have not needed to apply for 
consent.   

A bright line track record requirement would also be inconsistent with the way that entities use 
corporate structures, even if those entities have obtained consent in the past.  This could be the 
case in a related group of companies, each with the same individuals with control – however, it is 
unlikely that each entity in the corporate structure will have obtained consent for every application 
(and accordingly, would not be able to utilise the exemption power).   

(c) Strong record of compliance with the Act and NZ Law 

The wording of this element in the consultation paper sets an extremely high threshold that is not 
necessary to achieve the objective of determining whether an entity is "of good character" to invest 
in New Zealand.  The proposed criterion does not reflect that engaging in commercial activities is a 
robust process, and that on occasion, reputable and diligent entities (including regulators) take a 
different view of the applicability of law, or the effect of a contractual provision.  If such a criterion 
were adopted, this could result in a significant narrowing of the availability of the exemption.   

(d) New Zealanders control the board  

Drylandcarbon supports including a factor in the exemption power that allows the decision-maker to 
consider New Zealand citizenship/residency in the governing body of an entity.   

Drylandcarbon also supports the inclusion of other factors in an exemption power, such as New 
Zealand headquarters, New Zealand beneficial ownership, and the nature of the business. 
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

All of the suggested options assist with resolving the problem with key control thresholds as defined 
in the consultation paper.   

 

Do you think the right reform options (pp. 47 – 48) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Drylandcarbon supports the implementation of all of Options 1 to 4 as a package as each option 
addresses slightly different aspects of the problems identified with the current exemption. 

Adopting any of the options in isolation would be ineffective at solving the problems with the current 
law. 

 
8. Assessing investors’ character and capacity (p. 51) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Drylandcarbon agrees with the problem definition, and supports simplifying the good character 
requirements.  The current investor tests results in onerous processes, imposing compliance costs 
that are disproportionately high relative to the risks that the Act seeks to address.   

Under the current law, even though all of the individuals with control of Drylandcarbon are 
New Zealanders, because three of its four shareholders are overseas persons, each relevant 
individual with control must be screened.  

Drylandcarbon agrees that it not necessary for New Zealanders to be screened, given that 
New Zealanders can acquire sensitive assets in their own right without screening.   

 

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Each of the options would reduce compliance costs for investors by narrowing the requirements for 
the investor test.  However, Drylandcarbon submits that Option 1 would not address the problems 
with the current test, as it would still require a relatively onerous screening process, and would not 
meaningfully focus the good character test on the aspects that are truly relevant. 
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Do you think the right reform options (pp. 56 – 57) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Drylandcarbon supports removing the requirement for New Zealanders identified as ROPs/IWCs to 
satisfy the investor tests, given that New Zealanders are not the intended subjects of the Act.  
Drylandcarbon also supports the introduction of a standing consent for the investor test, and a time 
limit for how recently a breach would need to have occurred to be disclosed (say, 5 years).  Those 
options could be implemented in addition to the implementation of one of Options 1 to 3.   

Amongst the three options proposed, Drylandcarbon prefers the "checklist" option put forward in 
Option 3.   

If Option 3 is not selected, Drylandcarbon would support the introduction of Option 2 as it narrows 
the scope of the investor test. 

As mentioned above, while Drylandcarbon would support the introduction of Option 1, this option 
does not go sufficiently far to address the problems with the current good character test.   

 

What types of allegation relating to potential criminal or civil offences do you think should be included 
in Option 2, if adopted, and why? 

The suggested areas – fraud, dishonesty, corruption, or tax – sound sensible, but they should be 
accompanied by a time limit (eg, they must have occurred within the last 5 years). 

 
What factors do you think should be included in the bright-line test in Option 3, if adopted, and why? 

See comments above.  

 
9. Screening the impacts of investment (p. 60) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Drylandcarbon agrees with the problem definition in the consultation paper.  The factors in the Act 
and Regulations, combined with how they are applied, results in uncertainty for investors in an 
unnecessarily complex regime.   
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Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

Option 1 does not address the problem identified by the consultation paper.  If that option would 
involve adding more factors to the benefit test, this will only increase the complexity of the test and 
the time taken for decisions on applications. 

Option 3 provides broad discretion to decision-makers to decline investments.  This creates 
significant uncertainty for investors, and accordingly, is likely to deter some investors.  Providing 
guidance on the factors is likely to be insufficient to allay such concerns, and if that guidance was 
changeable depending on the government of the day, the test would remain highly uncertain.  Our 
comments in respect of Option 3 also apply in respect of Option 4. 

 

Do you think the right reform options (pp. 67 – 76) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

While Drylandcarbon supports simplifying the test, Drylandcarbon's main concern relates to a gap 
in the current regime regarding the applicability of the new forestry pathways in the Act to 
permanent forestry.   

As Treasury may be aware, the OIO has expressed the view that the forestry pathways do not 
apply to investments in permanent forestry as the trees are not likely to be harvested (although 
harvest is not precluded), and accordingly permanent forest may not constitute a "crop" of trees 
under the "forestry activities" definition).  The Government should address this obvious oversight, 
and it is a clear area for a "quick win" to support the Government's flagship One Billion Trees and 
Zero Carbon policies.  The exclusion of permanent forestry from the forestry pathways is 
nonsensical. 

 

Do you think the Act should expressly enable decision makers to consider any negative effects of a 
proposed investment, as described in Option 1? Why/Why not? 

We have no comments on this matter.  

 

Do you think the right risks have been identified in the definition of substantial harm in Option 2, and: 

• if so, why do you think this? 

• if not, which other risks do you suggest and why? 

We agree with the risk factors identified in the consultation paper, which seem like clear examples 
of "substantial harm". 

However, given that Option 2 envisages each government setting the threshold for substantial 
harm, there is a risk that the political nature of that test would create uncertainty for investors.  
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Do you think the right factors have been identified in the simplified benefit to New Zealand test in 
Options 2 and 3, and: 

• if so, why do you think this? 

• if not, which other factors do you suggest and why? 

Drylandcarbon has yet to make an application for consent, but observes that the factors proposed 
are substantially the same as the current test.  However, in contrast to the current regime, there is 
no express factor that allows decision-makers to consider New Zealand oversight and participation.  
Drylandcarbon considers that a decision relating to the inclusion or exclusion of this factor requires 
further examination. 

 

Do you agree that the ‘substantial and identifiable benefit’ threshold for non-urban land over five 
hectares should be removed from the simplified benefit to New Zealand test in Options 2 and 3? 
Why/Why not: 

Drylandcarbon agrees with the proposal to remove the "substantial and identifiable benefit" 
threshold for non-urban land over five hectares.  Setting the threshold at "substantial and 
identifiable" means that net beneficial investments are not approved, which cumulatively, could 
have an impact on the New Zealand economy.  

 
Do you think the right industries have been identified as industries of strategic importance in Option 3, 
and: 

• if so, why do you think this? 

• if not, which other industries do you suggest and why? 

We have no comments on this matter. 
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If a national security and public order call-in power were adopted (as proposed under Option 5), do 
you have a view on: 

• which agency or agencies should be responsible for assessing prospective transactions (for 
example, the OIO, security agencies or an alternative) and, if so, why do you think this? 

• how the government could become aware of transactions that could be called in for screening 
(that is, a compulsory, voluntary or combined approach, or another option entirely) and, if so, why 
do you think this? 

• which Minister should be responsible for making decisions under this test and, if so, why do you 
think this? 

• whether the responsible Minister (whoever that should be) should have to consult other Ministers 
before denying consent to a transaction using this power and, if so, which Ministers and why do 
you think this? 

We have no comments on this matter. 

 

13. Special land provisions (p. 91) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Drylandcarbon agrees with the problem definition in the consultation paper.  The special land 
requirements are onerous, particularly where a transaction involves vendors who are unfamiliar 
with the Overseas Investment regime, and it would be useful to simplify those requirements.   

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We support Options 1 and 4 as measures to clarify and narrow the scope of the special land 
provisions to remove unnecessary compliance obligations and streamline the consent process.  

 

Do you think the right reform options (p. 93) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 
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Drylandcarbon has a preference for Options 1 and 4 as set out above.  We support those options 
being implemented together.   

Drylandcarbon understands that the process set out in Option 2 is, in practice, already adopted by 
applicants. 

 

14.  Farmland advertising (p. 95) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

Drylandcarbon agrees that there are issues with the scope of the farmland advertising 
requirements, as described in the consultation paper.   

However, the paper does not address one aspect of farmland advertising that Drylandcarbon has 
found difficult.  It is not clear how the advertising regulations apply when a lesser than freehold 
interest is involved (for example, a farmer is offering farmland for conversion to forestry under a 
forestry right, or where a lessee would sublease farmland).  The regulations should clarify how the 
farmland advertising requirements apply where there is a difference between the current and 
proposed use of the land, or where the applicant would be acquiring a lesser legal interest than 
ownership.   

 

Do you have any comment on the potential effects of the options? Are you able to quantify potential 
effects on compliance costs? 

We would support the aspects of Option 1 suggested in the consultation paper, with the exception 
of the requirement to advertise before a sale and purchase agreement is entered into with an 
overseas person.  Such a requirement is not necessary and would be unworkable (potentially 
significantly increasing the frequency of applications for exemption from the requirement, which is 
contrary to the objective of the review).  

We expect that any of the proposed changes would reduce compliance costs. 

 

Do you think the right reform options (p. 96) have been identified, and: 

• if so, which of the options identified do you prefer and why? 

• if not, what alternative option would you support and why? 

Drylandcarbon supports Option 2 over Option 1.  However, implementing Option 1 is still preferred 
to retaining the current regime, as it allows for greater flexibility in relation to the farmland 
advertising requirements.   
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15. Timeframes for decisions (p. 98) 

Do you agree that there is a problem, and 

• if so, has this paper described it accurately? Can you tell us about your experience, including 
when it happened? 

• if not, do you support the existing arrangements. If so, why? 

 

Drylandcarbon's experience is that the market is still quite shy of dealing with parties who will 
require OIO consent for a transaction.  In particular, offers from overseas persons need to be 
materially higher than non-overseas persons in order to get vendor interest/support, in light of the 
expected time frame for navigating the OIO regime (a fact that is well-known in the market). 

 

Do you have any comment on the potential effects of the options and sub-options? Are you able to 
quantify potential effects on compliance costs? 

 

 

Do you think the right reform options and sub-options (pp. 99 – 100) have been identified, and: 

• if so, which of the options and sub-options identified do you prefer and why? 

• if not, what alternative option and/or sub-option would you support and why? 

 

 

What do you consider to be the appropriate timeframes and why? 

 

 

Do you agree that consent should be deemed granted if no decision is made within the prescribed 
time period and, if so, why do you think that? 

 

 
 

Experience with the Overseas Investment Office 
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If you have any feedback on your operational experience with the Overseas Investment Office, please 
share it with us below so they can use it in their continuous improvement programme: 

 

 

Other comments on the regime? 
If you have any other comments on New Zealand’s overseas investment regime, please share them 
with us below: 

As described above, Drylandcarbon intends to establish a number of permanent forests across 
New Zealand.  However, the OIO has advised that it does not consider that permanent forestry 
would fall within the definition of "forestry activities", and accordingly, Drylandcarbon cannot access 
the streamlined forestry pathways introduced in the Act in October 2018. 

Drylandcarbon submits that it would be in accordance with Government policy, and in the interests 
of investor certainty, to clarify the obvious oversight that currently means that permanent forestry is 
not eligible to use the forestry pathways. 
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