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INTRODUCTION 

1. Spark New Zealand Limited ("Spark") welcomes the opportunity to provide 
feedback to The Treasury on the consultation document ("Consultation 
Document") with regard to reform of the Overseas Investment Act 2005 ("Act"). 

2. Our submission addresses two issues - the current definition of "overseas person" 
as it applies to corporate bodies and clarifying that statutory rights are an 
"exempted interest" under section 6 of the Act. 

3. Spark, formerly known as Telecom New Zealand, is one of New Zealand's oldest 
companies.  It is a retailer of fixed and mobile voice services (as well as operating a 
mobile network) and provides digital services such as broadband, entertainment 
media and cloud computing.  

4. Spark has been listed on the NZX since 1991 (currently under the code "SPK"), 
shortly after the telecommunications market was deregulated and Telecom New 
Zealand, as it was then, was privatised in 1990.  Spark is pivotal to the New Zealand 
economy as the largest telecommunications company in the country and one of the 
largest companies by value on the NZX.  

5. Spark has legislative obligations to provide critical infrastructure to NZ as a lifeline 
utility. Having restrictions around how and if we can roll out infrastructure, and 
whether we can expand our business operations to keep up with developing 
technology and the demand for that, is contrary to our obligations under the Civil 
Defence Emergency Act.    

6. Spark has been provided with a copy of Russell McVeagh's submission on the 
Consultation Document.  Spark wishes to signal its support of Russell McVeagh's 
submission, particularly in respect of the definition of "overseas person" and the 
need for further clarity around the exclusion of certain types of statutory rights 
from the classes of interests in land which are subject to the Act,  as discussed in 
more detail below. 

THE CURRENT DEFINITION OF "OVERSEAS PERSON" AS IT APPLIES TO 
CORPORATE BODIES 

7. Spark strongly agrees with the finding in the Consultation Document that the 
current definition of "overseas person" captures companies, such as Spark, that are 
not the intended targets of the Act and its controls.  Spark is an iconic New Zealand 
business.  It is New Zealand-based, with New Zealand customers and employees, 
investing in New Zealand assets and established under New Zealand law.  As a 
result of the existing definition of "overseas person", fundamentally New Zealand 
companies like Spark are subjected to significant compliance costs (such as 
frequently analysing their upstream beneficial ownership) and impediments to 
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seeking to transact in their home country.  As noted above, these impediments also 
run counter to Spark's legislative obligations as a provider of critical infrastructure. 

8. Further to the points noted in Russell McVeagh's submission on this definition, 
from a practical perspective we note the inappropriateness of the current 
definition of "overseas person" in assessing control of a listed company such as 
Spark.  By virtue of dispersed foreign ownership, Spark estimates that it is currently 
~70% overseas owned. However, a company like Spark is in no way "controlled" by 
any one overseas person, or by a group of overseas persons acting in concert, in a 
way that a privately held company might be.  Spark is widely held, with a diverse 
shareholder base that act independently.  As at 30 June 2018, Spark has more than 
40,000 shareholders and, of these, we estimate that approximately 85% of shares 
are held by entities or individuals with a holding below 5%.  Spark is ultimately 
controlled by its board of directors who are elected by those shareholders and its 
management team whom the directors appoint.   

9. As noted on page 33 of the Consultation Document, the current "overseas person" 
definition assumes that non-associated minority shareholdings have the ability to 
influence an entity as a bloc, which is not the case.  Non-associated overseas 
minority (5%) shareholders in a listed company have no way to know even who the 
other minority shareholders are, let alone the ability to cooperate with them with a 
view to obtaining a particular outcome.   

10. Furthermore, in respect of the current negative control threshold of 25%, we agree 
with Russell McVeagh's submission that this is an inappropriate test for 
determining whether an entity is overseas owned or controlled.  A 25% 
shareholding in a company, in particular a listed company, provides very limited 
blocking rights under the Companies Act.  These do not exist to confer positive or 
negative "control", particularly in a listed company context where shareholdings 
are more diverse and dispersed and thus minority shareholders are unlikely to be 
involved in any way in the management and oversight of the company.    

Reform would potentially significantly reduce compliance costs 

11. We expect that a reform which implements Option 2 would significantly reduce 
compliance costs, transaction delays and uncertainties for the affected NZX listed 
companies, including Spark, and would therefore have a materially positive impact 
on those companies' ability to invest in New Zealand.  We would also support the 
adoption of the proposed threshold in Option 1 in addition to Option 2 (albeit we 
consider the threshold should be "greater than 50%" (as opposed to 49%), as there 
is no distinction between control at 49% and 50%). These options would also 
narrow the scope of the application of the Act, thereby reducing the Overseas 
Investment Office ("OIO") and Ministers' respective workloads resulting in faster 
processing times for transactions that remain caught by the Act.   
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Preferred reform options 

12. We strongly support Option 2, that only "substantial" holdings of 5% or more 
should be taken into account when considering whether the chosen "overseas 
person" threshold is met.  Non-associated holdings of less than 5% confer no 
control rights whatsoever, and listed companies face a considerable cost and 
administrative burden by having to regularly engage third party consultants to 
trace the ultimate beneficial ownership of these small holdings.  We stress that this 
burden outweighs the risk to New Zealand associated with excluding these small 
holdings from the "overseas person" test.   

13. Furthermore, beneficial ownership tracing relies on information voluntarily 
disclosed by the relevant shareholder and in addition to the cost and time 
constraints of this exercise, there is a material risk of listed companies 
inadvertently being tipped over the "overseas person" threshold by undisclosed 
interests of less than 5%.  This information is also generally only available to the 
listed company itself, meaning that an overseas investor seeking to acquire even a 
small number of shares in a listed company cannot currently be certain that they 
will not breach the Act by doing so.   

14. For the reasons noted above, we also support Option 1 in addition to Option 2, 
which proposes an increase in the "overseas person" ownership and control 
threshold to "50% or more" (as discussed in Russell McVeagh's submission) for New 
Zealand incorporated and NZX listed companies.   
 

CLARIFYING THE EXEMPTION OF STATUTORY RIGHTS 

15. The impact of Spark’s current characterisation as an "overseas person" under the 
Act , is at odds with its legislative obligations to provide critical infrastructure to NZ. 

16. The Act should clarify that "statutory rights" granted under infrastructure 
legislation like, the Telecommunications Act 2001, Gas Act 1992, and the Electricity 
Act 1992 (together the "Infrastructure Acts"), to "Lifeline Utilities" (as that term is 
defined in the Civil Defence Emergency Act ("CDEA")) are "exempted interests" not 
requiring OIO consent.  

17. Lifeline Utilities regularly use easements (which are exempted interests under the 
Act) derived from the Infrastructure Acts, to secure tenure rights to install 
infrastructure on private land.  However, Lifeline Utilities mostly rely on "statutory 
rights" granted under the Infrastructure Acts to erect cell phone towers on public 
land like road reserves, install cables and ducts in roads, roadside areas, 
motorways, tunnels, as well as to deploy submarine cables (like fibre optic cables 
linking the North and South Island) on the seabed. 
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18. In Telecom Auckland Ltd v Auckland City Council [1999] 1 NZLR 426 (CA), the Court 
of Appeal considered the nature of statutory rights afforded to "network 
operators" under the Telecommunications Act 1987 (now, Telecommunications Act 
2001) and found that:  

18.1 Because network operators have an exclusive right to occupy the portion 
of the soil where the network lies, the space occupied by the relevant 
network assets is properly to be regarded as "owned"; and  

18.2 Such rights are more than an easement by reason of that exclusivity.  

19. A technical application of that judgement in the context of the Act creates 
ambiguity around whether statutory rights constitute an interest in land for the 
purpose of section 12 of the Act and whether these rights are exempt (like an 
easement).  

20. As set out above, and like most New Zealand Lifeline Utilities, Spark is an "overseas 
person" under the current Act.   While Spark and other Lifeline Utilities recently 
acquired an exemption for easements under section 6 of the Act1, we consider that 
it would be best practice to also clarify the position on statutory rights.  

21. To our knowledge, no relevant Lifeline Utility in New Zealand treats these 
"statutory rights" as being a relevant interest in land for the purposes of the Act.  
Spark’s position and expectation is that all Lifeline Utilities are proceeding on the 
basis that these interests were not considered for the purposes of the Act and 
accordingly are exempt.  

22. This is understandable and quantifiable given the nature of the rights granted 
under the Infrastructure Acts are to all intents and purposes consistent with those 
typically granted under an easement.   The rights are also sometimes referred to as 
"statutory easements" in academic commentary and are materially similar to the 
prescribed rights for easements in respect of conveyance of electricity, gas, 
telecommunications set out in schedule 4 of the Land Transfer Regulations 2002.   

23. There are a number of other problematic consequences that would flow if these 
rights are treated as an interest in land requiring OIO consent:  

23.1 Aside from certain limited instances in which the land is within the 
foreshore or seabed or certain islands, whether land that is sensitive for 
the purposes of the Act is assessed according to the area (in square 
meters) of the relevant land.  It is practically unfeasible to accurately 
measure the "area" of land occupied by infrastructure lines and cables that 
are the subject of statutory rights as against the relevant area thresholds 
in the Act (being either 5 hectares in the case of non-urban land, and 

                                                           
1 The Overseas Investment Amendment Act 2018 



Spark Submission - Reform of the Overseas Investment Act 2005     Page 6 

otherwise 2,000 square meters or 4,000 square meters depending on the 
nature of the land under consideration); and 

23.2 Lifeline Utilities/network operators that are overseas persons and that are 
regularly installing new network infrastructure in roads may be required to 
obtain consent under the Act on a regular basis, to the extent that the 
acquisition of ownership of new "property" pursuant to a statutory right 
triggered a new interest in sensitive land.  This is because on each occasion 
a network is extended in road, the network operator will be required to 
assess whether the new interest acquired is sensitive and (in the 
alternative) whether the addition of that network to existing networks 
under the Act’s associated land test could trigger a requirement for 
consent.  This arrangement would not be feasible from a Lifeline 
Utilities/network operators or OIO application perspective.   

24. We consider that the Act was not intended to apply to interests of this nature, and 
request that section 6 be amended to specifically exempt "statutory rights" under 
the Act as well as easements to avoid any ambiguity. 

 

[ends] 
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