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Treasury Report:  On-sold Canterbury Properties: Ministerial Direction 

Executive Summary 

This report provides a letter for you to sign and send to the Chair of the EQC Board,       
Sir Michael Cullen, advising him of your proposal to make a Ministerial direction necessary to 
give effect to the recently announced on-sold support package.   

Consultation with the EQC Board 

A Ministerial direction is required as administration of this package lies beyond the EQC’s 
current functions.   

We recommend that you make a direction to EQC under sections 112 of the Crown Entities 
Act and 5(f)(ii) of the Earthquake Commission Act, to add a function.  The proposed function 
would be: “To administer the support package established by the Crown for qualifying 
owners of on-sold properties.” 

We also attach drafts of the associated legal agreements and supporting documentation 
necessary to give effect to the ex-gratia payments Cabinet agreed to provide to on-sold 
Canterbury property owners.  EQC and Treasury officials have agreed the key aspects of 
these agreements, although some technical points are still to be finalised (for example, the 
reporting requirements for the appropriation). We recommend you forward draft copies to the 
EQC chair.  

Agreement to criteria by Joint Ministers 

The Cabinet has delegated authority to yourself and the Minister responsible for Greater 
Christchurch Regeneration, the Hon Megan Woods (“Joint Ministers”) to establish any 
technical terms, conditions, criteria or exclusions necessary to give effect to the package. 

We recommend you send a copy of this report to the Hon Dr Megan Woods seeking her 
approval to the detailed criteria in schedule two of the attached agreement.   

As noted in the Cabinet paper, this package cannot cover all circumstances where property 
owners may have faced a loss. The attached criteria are consistent with the Cabinet minute 
(CAB-19-MIN-0399 refers) and the decision by Joint Ministers to require that property owners 
use the funds to complete repairs to the property.  

This report seeks agreement that the criteria specify that: 

• The calculation of repair cost be tied to the definition of replacement value in section
2(1) of the EQC Act requiring that costs covered by the ex-gratia payment will
include: the cost of demolition; replacement to an “as when new” standard;
compliance with the relevant building laws; and professional fees.

• That the EQC be able to directly reinstate damaged properties (ie. manage repairs
itself), rather than compensating the property owner, in limited circumstances where
an EQC claim has not been assigned to the new owner of the property.

• The EQC may cap the payment at the cost to replace the building where repair of the
building is uneconomic and that the EQC may propose changes to the service
agreement should situations emerge where the cost to replace the building on the
current site is considered to be prohibitively expensive.

[36]
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• The on-sold package should not be extended to cover previous owners of the
property for the cost of repairs as coverage for prior financial loss lies beyond the
scope of a policy intended to address the social issues that arise from unrepaired
homes.

• The EQC may seek a statutory declaration committing the property owner to
complete repairs, pay for the cost of repairs in tranches (ie. via progress payments
tied to the progress of repair), or place an encumbrance on the title to ensure the ex-
gratia settlement is used to repair the home.

Resolving residual issues with failed EQC commissioned repairs 

While the on-sold package included failed EQC commissioned repairs within a package 
targeted at addressing missed damage for expedience, 

The final version of your Cabinet paper caveated assurances of further EQC support to note 
the EQC would only cover costs correcting failed repairs to the extent that they are liable. 
Officials are still discussing the extent of this liability.  

You have indicated that you would like further advice on the treatment of failed repairs for 
other EQC client groups (T2019/2249 refers).  We have discussed this with the EQC who 
have requested time to provide documentation clarifying the scope and limitations of their 
repair policy.   

The Government requires advice to allow it to assess its options well before the end of this 
support package.  

As such, we recommend your letter of expectations seek advice from EQC, within 90 days, 
on customer entitlements to have faulty repairs corrected under the EQC Act and other     
New Zealand law, any barriers that may exist for customers seeking to claim entitlements 
and/or corrective repairs, and any gaps that may exist to allow the government to consider 
whether a further policy response is required.     

We recommend the following expectations in the attached letter of expectations addressed to 
the EQC Board:  

• that published processes be in place to ensure that both current and on-sold
owners be able to access any entitlements that may exist to have corrective
repairs for non-compliant work corrected;

• that the EQC’s processes be streamlined, customer centric, with a single point of
contact to ensure that Canterbury residents will not be drawn into contractual
disputes between the EQC and its contractors; and

• to the extent that the EQC’s contractors may be liable, that the EQC will take all
reasonable steps to recover warranty expenses where it is economic to do so.

The proposed process focuses work on finding a solution for Canterbury residents who have 
received faulty repairs and the process by which they can have these repairs corrected. At 
this point, we have not identified who will bear the cost (eg. the EQC or the builder) or as to 
whether any further support is required.  

The Treasury will provide advice once the EQC report back. 

[36]
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Recommended Action 
We recommend that you: 

a note that the Cabinet has agreed to provide financial support to on-sold owners to cover 
the over-cap cost of repairing houses with missed earthquake damage or non-compliant 
repairs; 

b note that the attached legal documents are required to give effect to the Government 
support package and that a direction, under s112 of the Crown Entities Act, is required to 
add a function to Earthquake Commission (EQC) to allow it to administer the policy;  

Consultation with the EQC Board 

c note you are required to consult the Earthquake Commission (EQC) Board under section 
115 of the Crown Entities Act; 

d sign the attached letter to the Chair of the EQC Board consulting the EQC Board on the 
content of your proposed direction; 

Yes/no    

Sign off of criteria by joint Ministers 

e note that the Cabinet delegated authority to allow you and the Minister responsible for 
Greater Christchurch Regeneration (“Joint Ministers”) to allow you to agree terms and 
conditions necessary to give effect to this policy;   

f note the attached criteria included in schedule two of the attached deed are consistent 
with the Cabinet’s decisions and the decision by Joint Ministers to require property 
owners to use the ex-gratia payment to repair their property;  

g agree the following detailed criteria apply to how the EQC will administer the support 
package (to be included in the schedule two of the attached services agreement): 

i. the calculation of repair cost within the on-sold package be tied to the definition of
replacement value as defined in Section 2(1) of the EQC Act requiring that the
Government cover: the cost of demolition; replacement to an “as when new”
standard; compliance with the relevant building laws; and professional fees;

Agree/disagree 

ii. the EQC be able to reinstate damaged properties, rather than compensating the
property owner, in limited circumstances 

Agree/disagree 

iii. the EQC may either cap payment at the cost to replace the building where
repair of the building is uneconomic or propose an alternative settlement
strategy where the cost to replace the building on the current site is considered
to be prohibitively expensive;

[36]
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Agree/disagree 
iv. the on-sold package should not be extended to cover previous owners of the

property for the historic cost of repairs on properties they have sold, as
coverage for prior financial loss lies beyond the scope of this policy, which is
intended to address the social issues that arise from unrepaired homes;

Agree/disagree 

v. to ensure the ex-gratia settlement is used to repair the home, that the EQC may
seek a statutory declaration from homeowner undertaking to complete repairs,
pay for the cost of repairs in tranches (ie. progress payments), and/or may seek
to apply an encumbrance to the title;

Agree/disagree 

Further work on failed building repairs 

h note you have requested further advice on the treatment of failed repairs for other EQC 
client groups; 

i note that the EQC has requested time to prepare documentation that will clarify their 
operational policies for the Government to identify any further gaps that may exist;  

j agree that your letter of expectations seek advice from the EQC within three months on: 
customer entitlements to have faulty repairs corrected under the EQC Act and other     
New Zealand law; any barriers that may exist for customers seeking to claim entitlements 
and/or corrective repairs; and any gaps that may exist to allow the government sufficient 
time to consider whether a policy response is required;     

Agree/disagree 

k agree that the letter of expectations specifying the following generic outcomes to focus 
work on: 

i. that the EQC publish processes to ensure that both current and on-sold owners
be able to access any entitlements that may exist to have corrective repairs for
non-compliant work corrected;

Agree/disagree 
ii. that the EQC’s processes be streamlined, customer centric, with a single point of

contact to ensure that Canterbury residents will not be drawn into contractual
disputes between the EQC and its contractors;

Agree/disagree 
iii. to the extent that the EQC’s contractors may be liable, that the EQC will take all

reasonable steps to recover warranty expenses where it is economic to do so.

Agree/disagree 
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Helen McDonald 
Manager, EQC Policy Team 

Hon Grant Robertson 
Minister Responsible for the Earthquake Commission 

Hon Dr Megan Woods 
Minister Responsible for Greater Christchurch Regeneration 
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Treasury Report: Treasury Report: Onsold Canterbury 
Properties: Ministerial Direction 

Purpose of Report 

1. This report provides a draft Ministerial direction and associated legal documentation
necessary to give effect to ex-gratia payments for on-sold Canterbury properties.

2. Before giving the Ministerial direction to EQC, you are required, by section 115 of the
Crown Entities Act, to consult with EQC.

3. We have attached to this report a letter for you to sign and send to the Chair of the
EQC Board advising him of your proposal to make the Ministerial Direction, and
seeking EQC’s views on that.

 The structure of agreements 

4. The Cabinet has agreed to provide support for on-sold over-cap property owners that
included (CAB-19-MIN-0399 refers):

• A twelve month application lodgement period, within which affected property owners
may claim the cost to repair failed EQC commissioned repairs and/or missed
earthquake damage.

• A public education campaign aimed to raise awareness of the intended purpose and
limits of EQC insurance/damage assessments.

5. The ex-gratia payments are a Government policy.

 While the EQC can enter into contracts as a natural person, for 
consideration, it may only do so where the contract relates to the EQC’s functions and 
objectives.   

6. 

The attached direction adds a function to “implement the support package established 
by the Crown for qualifying owners of on-sold properties” under sections 112 of the 
Crown Entities Act and 5(f)(ii) of the Earthquake Commission Act.  

7. The direction is supported by a deed that:

a sets out the terms and conditions on which EQC will administer the on-sold support
package, consistent with the new function, including setting out how the 
Government’s funds may be used; and 

b requires EQC to take reasonable measures to ensure that the ex-gratia payment be 
spent completing the agreed earthquake repairs to the property.  

8. We attach an informal letter of expectations addressed to the EQC chair to:

• lay out the Government’s policy objectives;

• request the Board keep the implementation of the package under review;

[36]
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• propose the need to review current settlement processes to reduce future risks of
liability; and

• discuss the need for public education aimed to educate future house purchasers of
the limitations on insurance/damage assessments.

Consultation with the EQC Board is required 

9. Before giving the Ministerial direction to EQC, you are required, by section 115 of the
Crown Entities Act, to consult with EQC.

10. We have attached to this report a letter for you to sign and send to the Chair of the
EQC Board advising him of your proposal to make the Ministerial direction, and
seeking EQC’s views on that. Because the Ministerial direction provides that the new
function be carried out subject to terms and conditions, the letter will be accompanied
by a copy of the proposed services agreement which sets out those terms and
conditions. As EQC will need to sign the services agreement, the letter also seeks
advice from EQC about whether it agrees to sign the proposed services agreement.

11. As you will see the letter proposes that the Board provide you with any comments by
30 September. While this is a relatively short time frame, there is some urgency from
EQC for it to begin to operationalise the policy. We note that Treasury officials have
been working with EQC management on the terms of the Ministerial direction, and also
on the contents of the proposed services agreement.

12. If EQC requests no changes to the terms of the draft Ministerial direction or the draft
services agreement, then we will provide you with a final copies of these, as well as
letter of expectations to sign and send to EQC. If EQC does request changes we will
provide you with further advice.

Further significant criteria and conditions 

13. The Cabinet paper delegates authority to you and the Minister responsible for Greater
Christchurch Regeneration (“Joint Ministers”) with the authority to establish any other
technical terms, conditions, criteria, or exclusions necessary to give effect to this
package. We recommend you refer a copy of this report to the Hon Minister Woods to
seek her agreement.

14. We have already provided you with advice on the basic structure of payments and you
have agreed that (T2019/2249 refers):

a property owners will be required to spend the ex-gratia payment on repair of the
property; and 

b that the support package not include financial caps or partial limitations on the 
Crown’s contribution. 

15. Schedule two of the attached services agreement provides the full list of criteria
consistent with these decisions.

16. The more material second tier design decisions that we are seeking a decision on or
would like to draw your attention to are discussed below.
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Calculation of repair costs 

17. We have recommended that calculation of repair cost be made with reference to
“replacement value” as defined in section 2(1) of the EQC Act.  This suggests that the
ex-gratia payment will cover costs including:

• demolition and removal of debris, to the extent that is essential to enable the
building to be replaced or reinstated;

• replacing or reinstating the building to a condition substantially the same as but not
better or more extensive than its condition when new, modified as necessary to
comply with any applicable laws;

• complying with any applicable laws in relation to the replacement or reinstatement of
the building; and

• other fees or costs payable in the course of replacing or reinstating the building,
including architects’ fees, surveyors’ fees, and fees payable to local authorities.

Uneconomic repairs 

23. You have agreed that property owners be required to complete repairs to their property
(T2019/2458 refers) and that repair payments should not be capped.

24. The EQC has advised us that situations may arise in a small number of cases where:

[36]
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a the building is so badly damaged that it is no longer economic to repair the original 
building and is more economic to rebuild on the current site; and/or 

b the cost of rebuilding the building on the current site may be prohibitive due to, for 
example, damage to the land. 

25. In circumstances where it would be costly to rebuild the building on the current site, the
proposed criteria provides the EQC an option to cap the ex-gratia payment at the cost
to replace the building. In these circumstances, the EQC will pay the new owner the
amount that it would cost to rebuild a new home on the current site.

26. We consider it less likely that the situation will emerge where the cost of rebuilding on
the current site is either prohibitive or uneconomic.  Alternative strategies to resolve
these claims may be complex and could involve the acquisition and sale of land. Given
the value, uniqueness, and unusual nature of these transactions, the proposed criteria
currently provide the EQC the option to recommend an alternative settlement strategy
should this situation arise.

27. The Treasury will provide you with advice should changes to the services agreement
be required.

Coverage for prior owners of the property 

28. We are aware that there are owners who have suffered a loss when selling their
properties with missed damage or failed repairs, either because they met the cost of
repairs to the property before selling, or sold the property “as-is, where-is”. We have
not provided for coverage of these properties in the eligibility criteria, on the basis that
to do so would be compensating for financial loss, whereas the package is aimed at
remedying circumstances where owners are “stuck” living in houses with missed
damage or failed repairs.

29. The EQC has requested that the Crown extend coverage to compensate previous
owners of properties damaged by the Canterbury earthquake sequence who have met
the cost of repairs before selling. While these owners may in some circumstances face
a similar loss for a similar reason, they fall outside the scope of this policy. Because of
that, there may be a risk of challenge to the policy from such previous owners.

30. Covering Canterbury residents for prior financial loss lies beyond the scope of this
package.  The purpose of the on-sold package was to cover the cost of repairs to
provide a fair, timely, and enduring resolution of social issues. The Cabinet was
informed that “this package is not an insurance policy and would be motivated by social
objectives”.

31. Pressure to extend cover to other Canterbury property owners with similar losses was
identified as a risk of this package (T2019/2458 refers). The Treasury recommend that
you do not extend to coverage to reimburse previous owners as:

a It would be difficult to compensate owners who have completed repairs without also
compensating owners who have sold their property at a loss on account of missed 
damage.  

b It may result in a weakening of the policy rationale to address social issues arising 
from unrepaired properties could substantially expand the scope and cost of this 
policy.  

c Coverage for multiple owners could increase the time and complexity of settlements 
as the EQC could end up making multiple payments or negotiating how to allocate 
the ex-gratia payment where a property has changed hands several times. 
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32. 

Conditions of reinstatement 

33. The EQC will be required to ensure that the ex-gratia payment is used to repair the
property.

34. The EQC has indicated that it would prefer to fulfil this obligation through the use of
tranche payments.  A part payment may be made up front (ie. to property owners with
liquidity constraints), with further progress instalments tailored to the size of the job and
nature of the claim.

35. Provision has been made for the EQC to: request a statutory declaration committing
the home owner to repairs for low value transactions; make tranche payments tied to
the progress of repairs; or seek to apply an encumbrance (or other instrument)
requiring completion of repairs.

Failed EQC Commissioned Repairs      

You have requested that we report back on an enduring repair policy 

36. The on-sold repair policy was limited to 12 months,

37. Further work is required to determine how the EQC’s repair policy aligns with other
entitlements under law. This was identified as an unresolved issue when we provided
you with a consultation draft of the Cabinet paper and you have indicated that you
would like further advice on the treatment of failed EQC repairs for other EQC client
groups. (T2019/2249 refers) to determine whether a policy response is required.

Previous work has raised questions about gaps in coverage 

38. 

 While the Gibling test case has been settled, the EQC remains uncertain as 
to whether it (or some other party) is formally liable to provide further cover for failed 
building work.  While the EQC uses a range of mechanisms to provide cover for some, 
or perhaps most, building repairs, further work is required to determine whether a gap 
may continue to exist for some owners.  

39. 

[36]
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40. Our previous advice has discussed a potential gap in coverage beyond the 12 months
covered by this policy. As private insurance will not cover failed EQC repairs, gaps may
also exist where the cost of re-repairs exceed $100,000k (plus GST) or where the
building companies that the EQC employed no longer exist.

Developing a warranty policy  

41. Our previous advice indicated that the Treasury would provide further advice on
corrective repairs.  We have discussed this with the EQC and they have indicated that
they require some more time to complete work to prepare documents that clarify their
operational policy for the Government.

42. The Government requires time to assess its options if EQC customers are unable to
access corrective repairs for non-compliant work 

As such, we recommend your letter of
expectations seek advice from EQC within 90 days on customer entitlements to have
faulty building work corrected under the EQC Act and any other New Zealand law, any
barriers that may exist for customers seeking to claim entitlements and/or corrective
repairs, and any gaps that may exist to allow the government to consider whether a
policy response is required.

43. To guide this advice from the EQC, we recommend that the letter of expectations
communicate the generic outcome that you are seeking. We recommend the letter
specify the following outcomes:

• That published processes be in place to ensure that both current and on-sold
owners be able to understand and access any entitlements that may exist to have
corrective repairs for non-compliant work corrected.

• That the EQC’s processes be streamlined, customer centric, with a single point of
contact to ensure that Canterbury residents will not be drawn into contractual
disputes between the EQC and its contractors.

• To the extent that the EQC’s contractors may be liable, that the EQC will take all
reasonable steps to recover warranty expenses where it is economic to do so.

44. The proposed outcomes are generic enough that it could be consistent with a range of
different solutions.

45. The Treasury will provide you advice when the EQC report back.  To allow us to
provide advice to the Government, 

 We will report back 
on the policy implications arising from the EQC’s progress and advice. 
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Changes to the appropriation 

46. EQC has sought payment for administering the on-sold policy on the basis that
reinsurers may object to the contributing to the claims handling costs that may arise on
account of this policy.

47. In the Cabinet paper it was proposed that the appropriation for the ex gratia payment
would be a Non-departmental other expense. In order to pay EQC for the
administration of the policy, an additional appropriation is required. That is, for a non-
departmental output expense.

48. This means we will require approval to change the appropriation agreed by Cabinet,
before the services agreement is signed. We will provide further advice on this issue
next week.


	on-sold-coversheet - feb 2020.pdf
	The Treasury
	On-sold Canterbury Properties Information Release
	October 2019
	Information Withheld
	Copyright and Licensing
	Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) [https://creativecommons.org/licenses/by...





