
 

The Treasury 
Reserve Bank Act Review Phase 2 Review Update  

Proactive Release  

March 2020 

This document has been proactively released by the Treasury on the Treasury website at  

https://treasury.govt.nz/publications/information-release/reserve-bank-act-review-phase-2-review-
update-proactive-release 

Information Withheld 

Some parts of this information release would not be appropriate to release and, if requested, would be 
withheld under the Official Information Act 1982 (the Act). 

Where this is the case, the relevant sections of the Act that would apply have been identified.   

Where information has been withheld, no public interest has been identified that would outweigh the reasons 
for withholding it. 

Key to sections of the Act under which information has been withheld: 

[26] 9(2)(ba)(i) - to protect information which is subject to an obligation of confidence or which any person 
has been or could be compelled to provide under the authority of any enactment, where the making 
available of the information would be likely to prejudice the supply of similar information, or 
information from the same source, and it is in the public interest that such information should continue 
to be supplied 

[33] 9(2)(f)(iv) - to maintain the current constitutional conventions protecting the confidentiality of advice 
tendered by ministers and officials 

[34] 9(2)(g)(i) - to maintain the effective conduct of public affairs through the free and frank expression of 
opinions 

[39] 9(2)(k) - to prevent the disclosure of official information for improper gain or improper advantage 

Where information has been withheld, a numbered reference to the applicable section of the Act has been 
made, as listed above. For example, a [39] appearing where information has been withheld in a release 
document refers to section 9(2)(k). 
 
Copyright and Licensing 

Cabinet material and advice to Ministers from the Treasury and other public service departments are © Crown 
copyright but are licensed for re-use under Creative Commons Attribution 4.0 International (CC BY 4.0) 
[https://creativecommons.org/licenses/by/4.0/]. 

For material created by other parties, copyright is held by them and they must be consulted on the licensing 
terms that they apply to their material. 
 
Accessibility 

The Treasury can provide an alternate HTML version of this material if requested. Please cite this document’s 
title or PDF file name when you email a request to information@treasury.govt.nz. 



 

Treasury:4174459v1  1 

Reference: T2019/2956     MC-1-7-3-1-13  
 
 
Date: 19 September 2019 
 
 
To: Minister of Finance (Hon Grant Robertson) 
 
 
Deadline: None 
 
 
Aide Memoire: Slides for Reserve Bank Act Review Phase 2 
workshop on 25 September 

This memo and the attached slides are for distribution to Ministers attending the 
second of two workshops for Phase 2 of the Reserve Bank Act Review on 25 
September 2019.   
 
While the workshop on 9 September covered many of the topics on which the Review 
Team expects to make recommendations in October, there was limited time to discuss 
some issues. The Review Team believes there are a number of matters that would 
benefit from further discussion at the workshop.  These are outlined briefly below. 
 
 
Institutional Act 

A summary of the Review Team’s draft high-level recommendations on matters related 
to the Institutional Act is provided in the slide-pack. 
 
Reserve Bank Funding Model 

The Reserve Bank is currently funded through self-generated earnings and fees. 
Operating expenses are constrained via a five-year funding agreement between the 
Minister and the Reserve Bank.  The Bank pays the Crown an annual dividend from 
any surplus of earnings over operating expenses. 
 
In assessing options on how the funding model could be improved, two possibilities 
have been discussed.  The first model (favoured by the Review Team) would retain the 
funding agreement approach albeit with possible enhancements.  These could include 
changing the term of the funding agreement to six years to better synchronise with the 
Bank’s Statement of Intent and potentially removing the need for Parliamentary 
ratification of any changes to the funding agreement (to promote flexibility). 
 
The second model (favoured by the Reserve Bank) would see the Bank’s Board 
responsible for determining its own budget in order to meet its statutory objectives.  
This approach would involve consultation with the Minister but final spending decisions 
would rest with the Board. 
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In both cases, the Bank would continue to pay a dividend to the Crown.  Each model 
would also need to be backed up by appropriate accountability and transparency 
arrangements.  
 
Board Appointments 

At the workshop on 9 September, there was discussion of the possible role of an 
independent nominations committee for appointments to the Reserve Bank Board.  The 
Review Team supports the use of a nominating committee to help ensure the selection 
of suitably skilled candidates.  It is worth clarifying that the Independent Nomination 
Committee members would be appointed by the Minister and the Committee would 
recommend candidates to the Minister. The Minister would then consult with other 
political parties before making a recommendation to the Governor General for an 
appointment. 
 
The appointment process for board members was discussed in a number of 
submissions to the recent consultation on the Review. The Institute of Directors 
emphasised the importance of an independent appointment process and suggested 
that the board Chair should be involved. The NZBA supported either: the Minister 
appointing board members based on board recommendations; or using an independent 
nominating committee based on the model used for the Guardians of the Superfund. 
The NZBA caveated this view, suggesting that if the Minister were to appoint the board, 
then this should be subject to statutory requirements with regard to board member 
skills and qualifications. The Minister would also be required to demonstrate “how the 
board reflects that composition” when appointing new members.  The Insurance 
Council noted the need for the appointment process to provide “appropriately skilled 
and unconflicted members”.  
 
 
Deposit Takers Act 

Enforcement  

At the 9 September workshop it was queried whether the proposed more graduated 
approach to enforcement of prudential requirements would add unnecessary 
complexity and cost to the Reserve Bank’s enforcement framework. The proposed 
approach is conventional and the Review Team believes the additional flexibility it 
would provide the Reserve Bank to undertake a proportional response to entities 
breaching requirements is desirable. Any additional complexity could be countered by a 
clear statement of approach.  
 
Deposit Insurance Limit and Depositor Preference 

We would welcome any further discussion on the coverage limit of the depositor 
protection scheme and scheme’s objectives.  The Review Team believes that the 
objectives of the scheme should be to protect depositors and contribute to financial 
stability.  The Team has undertaken further analysis of the proportion of deposits that 
would be covered by different limits, which is summarised in one of the attached slides.  
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The Team expects to recommend that a $50,000 limit be adopted but notes that 
submissions to the recent consultation and international practice generally supported a 
higher limit.  The Reserve Bank would support a lower limit. 
 
The Team will also be providing advice on the merits of adopting a depositor 
preference in conjunction with the depositor protection scheme.  Depositor preference 
has become common in most advanced countries with depositor insurance. This would 
create a legal preference for depositors, which would support the credibility of the 
insurance scheme and sharpen incentives for self- and wholesale market discipline.  
For these reasons, the Review Team currently supports depositor preference.  While 
some stakeholders have been supportive, the banks and the Reserve Bank are not in 
favour of a preference, citing complexity and the potential adverse effect on funding 
costs and mutual banks.  We believe this is an issue for further industry engagement 
prior to a final decision. 
 
Liability and Accountability 

The Review Team expects to recommend broadening bank directors’ accountabilities 
to encompass a wider range of positive duties, such as the need to ensure that a bank 
is run in a prudent manner, acting with honesty and integrity, and dealing with the 
Reserve Bank in an open and transparent manner – thereby extending director 
obligations beyond what they currently ‘attest’ to in six-monthly disclosure statements.  
These obligations would be enforced largely under a civil liability framework rather than 
a criminal one, with criminal sanctions reserved for cases of clear ‘intent’ or 
recklessness on the part of directors.  
 

 
A key issue is whether the duties envisaged under the Review Team’s proposals 
should also be formally extended beyond directors to bank executives i.e. whether New 
Zealand should also adopt some form of a Bank Executive Accountability Regime 
along the lines of that seen in Australia or the UK.  
 
The Review Team does not recommend adoption of an executive accountability 
framework at this time.  The Team believes that its proposals for changes to the liability 
and accountability framework for directors (coupled with the Reserve Bank’s intended 
improvements noted above), an enhanced range of enforcement tools, and a more 

[33]
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intrusive supervisory framework (see relevant recommendations designed to improve 
the Reserve Bank’s approach to supervision and enforcement), should first be allowed 
to bed-in before an executive accountability framework is contemplated.  The proposed 
reforms are significant and will require substantial adjustment and resource 
commitment on the part of the Reserve Bank and the banking industry.  Allowing this 
change to bed-in would provide time to assess international experience with executive 
accountability regimes, which are relatively new and untested. 
 
Moreover, the development of an executive accountability regime for prudential 
regulation would need to consider similar duties and obligations imposed by other 
financial sector legislation; for example that tied to financial market conduct. A number 
of stakeholders suggested that a singular executive accountability regime across New 
Zealand’s twin regulatory peaks is more appropriate than bespoke arrangements 
imposed by different regulatory authorities. However, an integrated prudential-conduct 
accountability regime would require a significant degree of further policy work and 
engagement between relevant authorities, and stakeholders. 
 
Macro-Prudential Instruments 

The Review Team would appreciate Ministers’ views on providing the Reserve Bank 
with specific powers in legislation to use macro-prudential tools that directly affect 
residential mortgage borrowers such as LVRs or DTIs.  Legislation would likely require 
additional consultation for deployment of these tools reflecting the distributional impact 
on borrowers and the housing market.  This approach (giving the central bank control, 
but requiring multi-agency consultation) is becoming common in countries where the 
central bank is the prudential regulator. Adding powers to use any new tools in the 
future would be undertaken via regulation once approved by the Minister.  
 
Bank resolution and crisis management 

The Review Team will be seeking a number of in-principle decisions in October to 
confirm the direction to be taken in key areas and thus support further detailed policy 
development.  The general approach taken by the Review Team is to: 

• provide greater clarity as to roles, functions, and objectives in the resolution 
regime, and 

• ensure that a sufficiently wide range of tools is available for the orderly 
resolution of a failed deposit taker without causing disruption to the wider 
financial system, and without relying on taxpayer funds. 

 
The Review Team’s proposals have been informed by the international experience with 
bank failures during and since the global financial crisis, and the best practice guidance 
that has emerged from that experience (the Financial Stability Board’s Key Attributes of 
Effective Resolution Regimes for Financial Institutions).  Key proposals on which the 
Review Team will be seeking in-principle decisions in October include: 

• vesting resolution powers directly in the Reserve Bank so that statutory 
management becomes an option rather than a requirement 
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• adding the statutory power to write down and/or convert unsecured liabilities to 
equity (‘bail-in’) 

• providing for creditor property rights safeguards that are aligned with 
international good practice 

The bail-in option will require the development of second-tier policy detail, but this 
detail would not itself challenge the in-principle merits of adopting statutory bail-in.  
Bail-in is recognised internationally as an important tool in having a credible alternative 
to taxpayer bailouts of large banks. 

Stakeholder feedback during the second consultation round has been very supportive, 
especially from the banking sector and the legal profession. 

 
Next Steps 

On 3 October, the Review Team expects to make recommendations to the Minister of 
Finance on matters for final decisions that are necessary to begin drafting of an 
Institutional Bill for introduction in 2020. The Team will also make recommendations on 
some in-principle decisions necessary to progress work on the Deposit Takers Act, 
including aspects of Depositor Protection. 
 
Following Cabinet decisions on the key components of the Institutional Bill in 
November, the Review Team proposes to issue an Interim Report on the Review to 
update industry and the public on progress to date.  This report would summarise the 
final decisions on the Institutional Bill along with the in-principle decisions taken thus far 
on the Deposit Takers Act and Depositor Protection regime. 
 
The Reserve Bank has advised that regulated industry will have limited capacity to 
engage in a consultation in the immediate future given other financial sector reforms. 
In light of this feedback, the Review Team proposes that formal consultation on the 
matters related to the Deposit Takers Act and Depositor Protection regime take place 
early in 2020 following refinement of options for further consultation.   
 
 
 
 
 
 
 
 
 
 
James Haughton, Acting Manager, Reserve Bank Act Review , 
Bernard Hodgetts, Director, Reserve Bank Act Review, 
 
 
 

[39]
[39]
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• That the Institutional Act include as one of the Bank’s main objectives “protecting 

and promoting the stability of New Zealand’s financial system”, in addition to the 

monetary policy objectives;

• That the Institutional Act provide a number of decision-making principles to guide 

Reserve Bank decision-making on regulatory policy, including recognising the 

desirability of actions achieving net benefits and the need for proportionality;

• That the Minister of Finance issue a financial policy remit that provides matters 

the Board should have regard to in understanding the financial policy objective;

• That the Reserve Bank’s governance be modelled on the Crown Entities Act 

provisions but the Bank not be a Crown Entity;

• That a governance Board be established for the Reserve Bank, with the following 

features: the Board would be non-executive, members would have 5 year terms 

and limited in the number of terms they could serve, the Board would have the 

duties as per the Crown Entities Act, Board members can be removed by the 

Governor General on the advice of the Minister for just cause;

Institutional Act key recommendations 



Institutional Act key recommendations (2)

• That Board members be nominated by an independent nominations committee, and 
be appointed by the Governor General on the advice of the Minister;

• That the Governor continue to be appointed by the Minister on the advice of the 
Board and removed by the Governor General on the advice of the Minister for 
specified reasons;

• That the MPC continue to be appointed by the Minister on the advice of the Board 
and removed by the Governor General on the advice of the Minister for specified 
reasons;

• That the Reserve Bank have a function to co-ordinate with other relevant agencies, 
that if CoFR is legislated, the legislation provide an obligation on the CE of the FMA 
and Governor to establish a committee to coordinate financial sector regulation;

• The review team and Treasury recommend Bank funding be set through a funding 
agreement, while the Bank prefers funding autonomy;

• That the Reserve Bank be able to recover a portion of the costs of its regulatory 
functions through fees and levies.  



Funding and resourcing
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 The Reserve Bank is currently funded through self-generated earnings and fees. 
Operating expenses are constrained via a five-year funding agreement between the 
Minister and the Reserve Bank.

 The Review has considered the sources of funding and the level of 
Ministerial/Parliamentary oversight of the Bank’s funding.

 The key objective is to balance operational independence with appropriate 
accountability and transparency

Key Issues

Questions
 What should be the role of the Minister in the Reserve Bank’s funding arrangements? 

 The Minister could be consulted on budgets (dividends net of expenditure), sign a funding 
agreement (status quo), or approve budgets.

 The Minister would continue to determine the final dividend under any model

 Should the Reserve Bank have the ability to cost recover via levies/fees? 

 In practice, this would be limited to the prudential functions and defined services.

 Should accountability & transparency arrangements be enhanced? 

 Additional requirements could be included e.g. to publish detailed multi-year budgets.



Bank resolution & crisis management
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88

Review Team’s proposals for clearer roles 
and additional tools

Ensuring a greater range of tools & credible alternatives to taxpayer support

• Vest resolution powers directly in the RBNZ, so statutory management becomes an option, not 
a requirement

• Add the statutory power to write down and/or convert unsecured liabilities to equity (bail-in) –
important for providing credible alternatives to taxpayer bailouts of large banks

• Provide for creditor property rights safeguard, including ‘no creditor worse off than in 
liquidation’ – important for prepositioning resolution strategies with Australia

Re-balancing the role of the Minister of Finance

• Remove requirement for Minister’s consent to RBNZ directions

• Requirement for RBNZ to consult the Minister on a proposed resolution strategy

• Requirement for Minister to approve resolution actions that require public funds

• Ability for Minister to direct the RBNZ when public funds will be put at risk

• Public Finance Act provision for Minister to use public funds as a last resort

Improving the clarity of the resolution regime 

• Clarifying the RBNZ as the resolution authority, with clear functions and resolution objectives

• Clarifying the triggers for using resolution powers



Depositor Protection
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Objectives of DI should encourage a well 
designed and run scheme

10

C2 recap and feedback

 C2 made the case that DI could contribute to financial stability as part of the safety net

 70% supported objective w/ both depositor protection and contributing to financial stability

 MoF made in principle decision for the scheme to have a limit of between $30-50,000

 Stakeholders (especially) preferred a higher limit more in line with international norms 

(

 Banks raised some concerns about the durability of

Recommended objectives

 Protect depositors by providing certainty of recovery, and minimising disruption, when a bank is 

unable to satisfy deposit claims

 Contribute to financial stability by enhancing public confidence, supporting a credible resolution 

framework, and mitigating the impact on moral hazard

 Reflects stakeholder feedback, international principles for best practice & role in safety net

Caveats

 A single deposit protection objective may be simpler and easier to monitor

 DI is only one component of the safety net – the goal is “to contribute to financial stability”

 The scheme needs to be designed carefully to maximise achievement of the objective(s)



Coverage limit to be decided
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C2 recap and feedback

 In principle decision to limit coverage to $30,000 -50,000

 Many stakeholders support a higher limit in line with international norms (~$100,000)

Initial recommendation (within the in principle range)

 $50,000 limit on coverage applied on a per customer, per institution basis

 $50,000 would be sufficient to cover the vast majority of customers

 More benefit from mitigating retail run risk and improving credibility of resolution tools

 Longer timeframes to build funding would mitigate higher cost of insurance

 Depositors with < $50,000 at stake aren’t likely to be actively monitoring their bank at present

Caveat

 There is no “magic number”: decision involves trade-offs and there is limited information

 The coverage limit should be reviewed once better data is available 

 RBNZ supports coverage limit at lower end of the $30,000 - $50,000 range



Depositor preference

12

Benefits

 Reduces the required fund size and improves credibility of the DI scheme

 Imposes losses on creditors that are better placed to manage risk

 Strengthens market discipline from sophisticated investors

Costs

 Increase the cost of wholesale funding and incentives for wholesale investors to run

 Uneven playing field – depositors at banks with less wholesale funding benefit less

 Adds to complexity of creditor hierarchy

Feedback and recommendation

 Mixed stakeholder feedback, with NZBA and Reserve Bank raising concerns around complexity, 

impact on wholesale funding costs and mutual banks

 Review team currently supports introducing depositor preference but believes further 

engagement is required before reaching a final decision



Key elements of Terms of Reference for 
future work (for November release)
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Deposits covered

 Likely to be no exclusions to keep regime simple (all deposits eligible up to limit)

Funding

 “Ex ante” funding to improve credibility, mitigate moral hazard

 Funding backstop (with clawback) provided by government to support credibility

Mandate and responsibilities

 Paybox scheme – supports the resolution approach chosen by RBNZ

 Ensure DI works well under a range of resolution options

Membership

 Compulsory for all ADIs

Governance

 Guiding principles: Operational independence and safety net co-ordination

 Options: Stand-alone entity, within RBNZ as part of resolution function, Treasury



Prudential regulatory tools and powers
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Issues with the current bank director 
attestation regime

 Director attestations at heart of self-discipline pillar
– directors sign 6-monthly Disclosure Statements, 
stating that the systems are in place to monitor and 
control risks, that those systems are being properly 
applied, and whether the bank has complied with 
its conditions of registration.  

 But society not receiving appropriate amount of 
assurance that banks are prudently managing risks

o RBNZ provides no benchmark for directors on 
what constitutes ‘adequate’ risk management

o RBNZ does not verify that attestations are 
correct

o Criminal liability as sanctioning tool for ‘false 
and misleading’ attestations is 
disproportionate

o Number of examples of serial non-compliance: 
outsourcing policy, internal models etc.

Liability and accountability

Broadening director accountability –
‘augmented attestation regime’

 Review team recommending wider range of positive 
director duties, enforced under civil liability regime.



 At this stage not recommending extending formal 
accountability beyond directors (e.g. Australian BEAR), 
because:

o Significant changes already envisaged by Phase 2: 
supervisory/enforcement model, & attestation 
regime

o Executive accountability regimes new 
internationally and fairly untested

o Need time to consider case for integrated 
prudential/market conduct executive 
accountability regime.

Question: Do you agree that the Deposit Takers Act should focus on improving bank directors’ 
accountability and that executive accountability should be considered at a later stage? 15

[33]



Question: Do you think the Reserve Bank should align more with international standards and 
take a more intensive and intrusive approach to supervision? 16

Supporting a paradigm shift

Supervision 

 Legislatively empower ‘on-site inspections’ to support 
a new verification model

o Review team supports a suitability calibrated 
risk-based verification regime based on on-site 
inspections for most deposit-takers including the 
Big-4 Australian banks.

 Requires significant increase in capability and capacity 
(right mix of skills & more funding), and coordination 
with APRA on appropriate inspection regime for the 
Big-4 banks.

Enforcement

 RBNZ needs a credible and proportional approach to 
facilitating corrective action in event of non-
compliance or to influence the behaviour of deposit-
takers (and other regulated entities.

o Supported by the more graduated hierarchy 
of enforcement tools such as statutory public 
notices, enforceable undertakings, 
infringement fees, and civil penalties.

Supervisory independence

 Remove the role of Minister in consenting to 
issuance of directions and deregistration of banks.

Overview 

RBNZ needs to be “intrusive, sceptical, proactive and forward-looking, comprehensive, 
adaptive, timely and conclusive” – more alignment with international standards (2012 Basel 
Core Principles), buttressed by enhanced operational independence



Question: Do you agree that legislation should provide specific powers to the Reserve Bank to 
use LVRs and DTIs? 17

 It has become common internationally since the GFC to use LVRs and/or 

DTIs to soften the impact of very low interest rates on housing credit.

 RBNZ considers they played a useful role in NZ (but a limited role: need 

to avoid over-promising), and that DTIs would potentially be useful in 

the next cycle. Stakeholders generally concur.

 Internationally, where the central bank is the prudential regulator (as in 

NZ), they usually have legal control over time-varying tools. However, 

they are quite often required to take advice from a COFR-like body.

 In NZ, the MoU is confusing (doesn’t cover all macro-prudential 

approaches, no legal force)  – better to establish needed controls in 

legislation or a remit. 

Observations

‘Macro-prudential policy’ – findings

Give RBNZ clear power in legislation to use LVRs and DTIs on residential 

mortgage borrowers. 

Require additional consultation for deployment of those tools, reflecting 

distributional impact on borrowers and housing market. 
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