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Treasury Report: Overseas Investment Act Reform: National security 
and public order call in power - initial policy 
considerations 

Executive summary  

This briefing seeks some initial indicative policy decisions on the design of a national security 
and public order call in power. As previously advised, this would be a new power that would 
allow the government to screen a particular subset of smaller transactions not currently 
captured within the scope of the Overseas Investment Act [T2019/160 refers].  This briefing 
addresses the first two (of four) key policy considerations: 

• the scope of the power; and 

• the notification mechanism and government intervention tools for the power.  

You have requested that this call in power should be developed as part of Phase Two of the 
Overseas Investment Act reforms [T2019/160 refers].   
We are seeking indicative decisions from you on these two considerations now because they 
will inform our advice on the other key policy considerations, and will also allow us to 
progress our thinking to align it with the wider Overseas Investment Phase Two reforms.  
 
Policy consideration 1: the scope of the call in power 
 
We have considered four assets/entities that could be included in the scope of the call in 
power: military and dual-use technologies, critical direct suppliers to security and defence, 
sensitive data and media.

 
Based on our understanding of the issues at this point in time, officials from Treasury, 
DPMC, MFAT, MBIE, GCSB and NZSIS recommend that military and dual use technologies, 
critical direct suppliers to security and defence, and sensitive data be included within the 
scope of the call in power. All of these assets present credible risks to New Zealand’s 
national security/public order that outweigh the transaction costs for firms, and the possible 
dampening effect for New Zealand as an investment destination.    
 
GCSB and NZSIS also recommend that media be included within the scope of the call in 
power, whereas Treasury, MFAT, DPMC and MBIE are balanced as to whether media 
should be included within the scope. 
 
Officials will need to do further work to develop legislation ready definitions, as the current 
definitions for sensitive data (and media companies – if included) are broad and may capture 
more overseas investments than is intended.  
 
Policy consideration 2: the notification mechanism and interventions for the call in power 
 
The notification mechanism sets the requirements under which entities within scope of the 
power would signal a relevant transaction has taken place.  We have identified three options: 
voluntary notification, mandatory notification and mixed notification.   
 

 

 

[1, 36]
 



T2019/1128 : Treasury Report: Overseas Investment Act Reform: National security and public order call in power - 
initial policy considerations Page 3 

We recommend a mixed notification regime, which (assuming you agree with our 
recommendation on the scope for the power) would have voluntary notification for sensitive 
data, and mandatory notification required for military and dual-use technologies, and critical 
direct suppliers to security and defence.  

By subjecting only the smaller and higher risk categories to mandatory notification, we are 
seeking to strike a balance between managing risk and minimising transaction costs. 

Resource implications 
 
As previously advised, addressing the policy design complexities associated with the call in 
power may impact on the delivery of Phase Two [TR 190/160 refers]. These risks are now 
more pronounced due to:  

• Treasury no longer having access to MBIE or DPMC support in the core project team, 
due to those agencies facing competing priorities;  

• An enhanced understanding of the complexities associated with designed a call-in 
power, particularly if its scope expands to include additional types of assets such as 
sensitive data; and 

• GCSB and NZSIS having limited ability to contribute to the design of the call in power 
due to competing priorities.   

Further, we expect these resource demands to grow over time. In addition to the four core 
policy questions identified in this briefing, the detailed design required to reach legislation 
and likely establishment of a new corporate function with new analytical capability to 
operationalise any new regime will also require significant additional policy and legal 
resource. These resourcing requirements would be in addition to those required to support 
the design of any ‘national interest’ or ‘substantial harm’ test under the broader Overseas 
Investment Act.  

While we will continue work to design a call in power, we request that you discuss the 
relative importance of this work with Ministerial colleagues given other priority initiatives in 
the security sector, including whether a delay may be appropriate until sector agencies can 
better support its development. 

Based on your direction we can address the resource question in our next policy design 
report, due in late June. 
 
Next steps 
 
After your decisions on this briefing, officials will begin developing advice on the other two 
key policy considerations for the call in power: 

• Investment trigger events – what constitutes a ‘trigger event’ for purposes of notifying 
and, if necessary, calling in transactions for screening.  

• Who is the decision maker – which Minister(s) should be able to call in a transaction for 
screening, and who should make decisions on transactions that are deemed a risk to 
national security and/ or public order. 

Subject to resource constraints we anticipate providing you with that advice in late June 
2019. 
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Recommended action 

We recommend that you: 
 
a note that this briefing seeks indicative decisions on two of the four key policy 

considerations for the design of a national security and public order call in power  
 

Policy consideration 1: scope of the call in power 
 
b agree that the scope of the call in power include: 

 
i. military and dual-use technologies (recommended by Treasury, DPMC, MFAT, 

MBIE, GCSB and NZSIS); AND/ OR 
 

Agree/disagree 
Associate Minister of Finance 

 
ii. critical direct suppliers to security and defence  (recommended by Treasury, 

DPMC, MFAT, MBIE, GCSB and NZSIS); AND/ OR 
 

Agree/disagree 
Associate Minister of Finance 

 
iii. sensitive data (recommended by Treasury, DPMC, MFAT, MBIE, GCSB and 

NZSIS); AND/OR 
 
Agree/disagree 
Associate Minister of Finance 

 
iv. media (recommended by GCSB and NZSIS. Treasury, DPMC, MFAT, MBIE 

neutral)  
 

Agree/disagree 
Associate Minister of Finance 
 

c note that the definitions of asset classes in recommendation B above are not 
‘legislation ready’ and officials will undertake further work to identify appropriate 
definitions for legislation  

 
Policy consideration 2: notification mechanism and interventions 
 
d note that an effective call in power will rely on the government being aware of overseas 

investments that might raise national security risks and having the ability to intervene in 
transactions that are found to pose such risks 
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e agree to EITHER a:  

i. mixed notification regime where: 

• voluntary notification is in place for sensitive data 

• mandatory notification is required for military and dual-use technologies, 
and critical direct suppliers to security and defence (recommended by 
Treasury; no recommendation put forward by other consulted agencies); 
OR 

 
Agree/disagree 
Associate Minister of Finance 

 
ii. mandatory notification regime where all overseas investments within scope of the 

call in power is required (not recommended by Treasury; no recommendation put 
forward by other consulted agencies); OR 

 
Agree/disagree 
Associate Minister of Finance 
 

iii. voluntary notification regime where all overseas investors within scope of the call 
in power could voluntarily notify the government of a transaction (not 
recommended by Treasury; no recommendation put forward by other consulted 
agencies); 

 
f agree that the government, as part of the call in power (regardless of the notification 

mechanism selected), have the ability to: 
 

i.  block transactions 

ii. unwind transaction 

iii. impose conditions on transactions 
 
Agree/disagree 
Associate Minister of Finance 

 
 
Resourcing  
 
g note that Treasury does not have capacity to deliver the call in power policy design 

within current resourcing, and that resource pressures will get more acute over time 
 

h agree to discuss the development of this work with your relevant Ministerial colleagues, 
in particular resourcing requirements, and consider its relative importance compared to 
other current priority initiatives in the security sector 

 
Agree/disagree 
Associate Minister of Finance 
 

i note we will further address the issue of resourcing for this project in our next policy 
design report, due in late June, drawing on any Ministerial direction 
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j refer a copy of this signed report to the Minister for Land Information and Minister 
Responsible for GCSB and NZSIS 

 
Referred/not referred 
Associate Minister of Finance 

 
 
 
 
 
Thomas Parry 
Manager, International 
 
 
 
 
 
 
Hon Grant Robertson 
Minister of Finance       
 
 
 
 
 
 
Hon David Parker 
Associate Minister of Finance 
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Treasury Report: Overseas Investment Act Reform: National security 
and public order call in power - initial policy 
considerations 

Purpose of report 

1. The purpose of this briefing is to seek your indicative decisions on two of the four key 
policy considerations for the design of a national security and public order call in power. 

2. The below four policy considerations form the framework for the call in power: 

A. The scope of the call in power (advice included in this briefing) 

B. The notification mechanism and government interventions for the call in power 
(advice included in this briefing) 

C. What triggers an investment under the call in power (advice to be provided in a 
subsequent briefing)  

D. Who has decision-making rights for using the call in power (advice to be provided 
in a subsequent briefing) 

3. We are seeking indicative decisions on this framework iteratively due to the complexity 
of the issues, and the timeframes required to align decision-making with the broader 
Phase Two reforms to the Overseas Investment Act (the Act). Subject to resource 
constraints, final decisions will be sought in the context of the whole package of the 
reforms to the Act, scheduled for early August, ahead of Cabinet in early November.   

4. This briefing has been prepared in consultation with Ministry of Foreign Affairs and 
Trade (MFAT), Department of Prime Minister and Cabinet, Government 
Communications Security Bureau (GCSB), New Zealand Security and Intelligence 
Service (NZSIS), and the Ministry of Business, Innovation and Employment (MBIE). 
The Department of Prime Minister and Cabinet (DPMC) has been consulted.  

Context 

5. You have directed officials to design a national security and public order call in power 
(the call in power) to be included as part of the second phase of reforms to the Act 
[T2019/160 refers]. 

6. A summary of departmental advice to date on the call in power, and a recap of the risks 
the call in power is managing, is contained Appendix [1]. 

7. We have applied the same assessment criteria as Phase Two to assess different 
options for the call in power (refer Appendix [2] for a fuller description):  

• Criterion 1: Manages the risk of overseas investment to New Zealanders’ 
wellbeing 

• Criterion 2: Supports overseas investment in productive assets 

• Criterion 3: Encourages more predictable, transparent and timely outcomes. 
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Policy consideration 1: scope of the call in power 

The scope of the call in power determines what categories of assets, and types of 
entities, can be called in for screening when subject to acquisition by an overseas 
investor 

 

 

 

9. We have previously advised you 

10. Based on our previous advice to you, we have considered four asset/entity categories 
that could be included in the scope of the call in power.  Please note, however, 
following further consideration, sensitive data has now also been included as an asset 
category that could be within scope of the power.

11. The table below presents these four assets/categories and the differing degrees of 
national security and/or public order risk associated with each one.   

Assets/ entities under consideration for the scope of the call in power 
Asset/entity Indicative description 
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Military and dual-use 
technologies 

Entities and assets that produce or hold military 
equipment or advanced technology with military or 
dual-use applications. 

Critical direct suppliers 
to security and 
defence 

Entities and assets that are critical direct suppliers of 
goods or services to the security and defence functions 
of government. 

Sensitive data Entities and assets that collect, hold, or process 
significant amount of sensitive/personal/classified data. 

Media Entities and assets that make a significant contribution 
to the formation of public opinion via broadcasting, 
digital media, social media, telemedia or printed 
products. 

                                                

Recommendation: Scope of the call in power should include military and dual use 
technologies, critical direct suppliers to security and defence, and sensitive data (GCSB 
and NZSIS also recommend including media) 

 

 

[1]

[1, 36]
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12. We note the definitions described in the table above are not suitable for legislation 
purposes.3 

Options analysis 

13. The table below contains a summary of our analysis on the possible scope of the 
power.  A full analysis is included at Appendix [4].  Please note that given the similar 
risk profiles for military and dual-use technologies, and critical direct suppliers to 
security and defence, we have grouped them.  

 Summary of analysis – scope of the call in power 
 Asset/entity: Military 

and dual-use 
technologies, critical 
direct suppliers to 
security and defence 

Asset/entity: Sensitive 
data 

Asset/entity: Media 

Criterion one: 
Manages the risk 
of overseas 
investment to 
New Zealanders’ 
wellbeing 

Strongly positive 
 

Strongly positive 
 

Moderately positive  
 

Criterion two: 
Supports 
overseas 
investment in 
productive assets 

Moderately 
negative 
 

Strongly negative  
 

Moderately negative 
 

Criterion three: 
Encourages more 
predictable, 
transparent and 
timely outcomes 

Neutral 
 

Strongly negative 
 

Moderately 
negative 
 

Overall 
contribution if 
asset/entity is 
included in the 
call in power  

Strong positive 
contribution – 
strong risk mitigation 
outweighs the 
transaction costs, 
possible negative 
impact on New 
Zealand as an 
investment 
destination, and 
investor uncertainty. 

Moderate positive 
contribution – strong risk 
mitigation outweighs the 
large transaction costs, 
the negative impact on 
New Zealand as an 
investment destination, 
and the increased risk of 
similar reforms in other 
countries that could 
impact on New Zealand 
companies. However this 
rating is subject to further 
work defining sensitive 
data in a sufficiently 
narrow manner. 

Contribution uncertain – 
moderate risk mitigation 
(noting that other levers may 
be more effective), does not 
clearly outweigh transaction 
costs, the negative impacts on 
New Zealand as an 
investment destination, 
investor uncertainty and 
possible reduced public 
confidence in the regime.  

                                                
3 In particular, the current definitions of sensitive data and media are likely to be too broad, and capture more firms than 
intended (e.g. printing presses). Further work is required with Parliamentary Counsel Office to identify existing definitions in 
other legislation, and give thought to the balance between primary and secondary legislation. Further advice will be provided on 
these matters after decisions on the initial design considerations are made.  
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Legal risk 

 

Recommendation: include military and dual use technologies, critical direct 
suppliers to security and defence, and sensitive data (GCSB and NZSIS also 
recommends including media) 
 
Based on our understanding of the issues at this point in time, officials from Treasury, 
DPMC, MFAT, MBIE, GCSB and NZSIS recommend that military and dual use 
technologies, critical direct suppliers to security and defence, and sensitive data be 
included within the scope of the call in power. However further work is required to define 
‘sensitive data’ in a manner that is not excessively broad.  
 
All of these assets/entities present credible risks to New Zealand’s national security and 
public order, and if these risks materialise, they could substantially negatively affect the 
wellbeing of New Zealanders (both now and in the future). We consider that these risks 
outweigh the possible reduction in New Zealand’s attractiveness as an investment 
destination, and the uncertainty created among investors.  
 

GCSB and NZSIS also recommend that media be included within the scope of the call in 
power, whereas Treasury, MFAT, DPMC and MBIE are balanced as to whether media 
should be included within the scope of the call in power. Whilst there are moderate risks 
to national security and public order, officials do not consider that ownership is the most 
effective lever to manage these risks, and are not certain that any risk mitigation provided 
would clearly outweigh the transaction costs and negative impact on New Zealand as an 
investment destination. 

 

 

[1]
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18. In the public consultation document, we noted that the use of public order grounds 
would likely be limited to screening media transactions. 

Policy consideration 2: notification mechanism and interventions 

An effective national security call in power relies on the government being aware of 
overseas investments that might raise national security/public order risks, and having 
the ability to intervene when such risks are raised 

 

 

 

 

 

 

20. We have developed three options that consider the possible notification mechanism 
and interventions.  

Option 1 – voluntary notification 

21. Under option 1, all overseas investors within scope of the call in power would 
voluntarily notify the government of a transaction. Under a voluntary scheme, the 
government would have a basic tool kit of interventions, as well as the ability to offer 
‘non-objection certificates’. These certificates would provide an overseas investor with 
certainty that the transaction could proceed without government intervention.4 

 

                                                
4 We consider it is necessary for the government to be able to offer these non-objection certificates as the certificates will 
incentivise overseas investors to come forward for notification. Without these certificates, there is only the possibility of the 
government unwinding transactions, and overseas investors may not come forward and instead risk that the government does 
not find out about the investment (or even if the government finds out, chooses not to call it in for screening). 

Recommendations: 
• a mixed notification regime where: 

o voluntary notification is in place for sensitive data (and media if included), 
and 

o mandatory notification is required for military and dual-use technologies, 
and critical direct suppliers to security and defence.  

• (regardless of notification choice) include a tool kit of interventions that provide the 
ability to: block transactions unwind transaction, impose conditions on transactions 

 

 

[36]

[36]

[36]



T2019/1128 : Treasury Report: Overseas Investment Act Reform: National security and public order call in power - 
initial policy considerations Page 12 

 

Option 2 – mandatory notification 

22. Under option 2, notification of all overseas investments within scope of the call in power 
is required. The government would have the basic tool kit of interventions to enforce 
compliance with the regime, as well as the ability to issue sanctions for non-notification, 
even if the transaction does not pose a threat to national security/public order. For 
example, a monetary fine.5  

23. A mandatory notification regime would require very clear instructive guidance to ensure 
overseas investors are aware of their obligations to notify.  

Option 3 – mixed notification 

24. Under a mixed notification option, mandatory notification would be required for certain 
assets/types of entities (for example, just military and dual use technology), and 
voluntary notification would be in place for others.  

25. For assets subject to mandatory notification, the government needs to be able to issue 
sanctions for non-notification; for those assets subject to voluntary notification, the 
government needs to be able to issue non-objection certificates. There may be 
transactions covered by both notification regimes, for example, a critical direct supplier 
to the military that also holds sensitive data. Further analysis is needed to determine 
what notification should be required for these circumstances.  

26. A mixed notification regime is likely to create the largest amount of administrative 
complexity for the government to operationalise.  

27. Germany, Canada and the United States all use mixed notification screening regimes. 
Further detail about the mix of transactions subject to mandatory versus voluntary 
notification in these jurisdictions is included in appendix [7].  

28. A summary of our analysis of options 1-3 is contained on following page. A copy of our 
full analysis is contained in appendix [8]. 

There is a natural interplay between the breadth of the call in power and the 
notification mechanism  

29. We consider it makes sense to look at a mandatory notification mechanism when the 
call in power is narrow in scope (i.e. a single class of assets/ entities), and a mixed or 
voluntary notification mechanism when the scope is broader. In this situation, we would 
recommend: 

• Mandatory notification for military and dual-use technologies, critical direct 
suppliers to security and defence, and 

• Voluntary notification for media transactions, and transactions involving sensitive 
data. 

 

 

 
                                                
5 Sanctions like monetary fines are needed to ensure that there is a sufficient, but proportionate, threat to comply. Without this, 
the government would only have the ability to unwind a transaction for non-notification, which may be a disproportionate 
response in some cases.   
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Summary of analysis – notification regime 
 Option 1 – 

voluntary 
notification 

Option 2 – 
mandatory 
notification 

Option 3 – mixed 
notification 
(for use if multiple 
classes of assets/ 
entities are included 
in the scope of the 
call in power) 

Criterion one: 
Manages the risk of 
overseas investment 
to New Zealanders’ 
wellbeing 

Moderately 
positive 

 

Strongly positive 

 
Moderately/ 
strongly positive  

 

Criterion two: 
Supports overseas 
investment in 
productive assets 

Moderately 
negative 

 

Strongly negative 

 
Moderately/ 
strongly negative 

 

Criterion three: 
Encourages more 
predictable, 
transparent and 
timely outcomes 

Moderately 
negative 

 

Moderately 
negative Moderately 

negative 

 

 

 

 

 

 

 

 

 
 

Under all notification options the government will need a tool kit of interventions  

30. Under all notification options the government will need to have a basic tool kit of 
interventions to incentivise compliance with the regime, and where necessary, punish 
non-compliance (discussed below the options). We recommend the government have a 
tool kit of interventions which should include the ability to: 

• Impose conditions on transactions to mitigate the risk to national 
security/public order.

Recommendation: option 3 - mixed notification regime 
 
Officials recommend a mixed notification regime where (based on our recommendation on 
scope): 
• voluntary notification is in place for sensitive data (and media if included in scope), 

and 
• mandatory notification is required for military and dual-use technologies, and critical 

direct suppliers to security and defence.  
 
We consider this strikes an appropriate balance between: 
• managing risk through requiring mandatory notification for military and dual-use 

technologies, and critical direct suppliers to security and defence (the higher risk 
rated assets/entities), and 

• minimising transactions costs through having voluntary notification for sensitive 
data, which is anticipated to cover the largest number of transactions. 

 

 

[36]
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• Block transactions in situations where the risks to national security/public order 
are deemed too significant to allow the transaction to proceed. 

• Unwind transactions when the government deems that the transaction should 
not have proceeded (either due to non-notification and/or non-compliance with 
conditions). The ability to unwind transactions may ineffective intervention if an 
investment has already occurred that resulted in a transfer of IP/sensitive data. 

31. There may be other enforcement tools that are deemed necessary once officials begin 
to work through the operational details of the call in power. 

 

 

Resource considerations  

Work will not be able to progress to next stage without a different resource 
configuration 

32. In our previous advice in March we advised that addressing the policy design 
complexities associated with the call in power may impact on the delivery of Phase 
Two [TR 190/160 refers].  We also noted that we had temporary resource support 
arrangements for this work from MBIE and DPMC that may come to an end, which 
would lead to a shortfall of analytical resource.   This has now transpired. Treasury no 
longer has access to MBIE or DPMC support in the core project team, due in part to 
those agencies facing competing priorities (

and the response to the events in Christchurch, 
respectively). 

33. As we have done further policy work to better understand these complexities, the initial 
judgement on delivery risk has been reinforced. Importantly, the pressures grow as the 
scope of the call in power grows – for example the inclusion of sensitive data and/or 
media in this briefing introduces new design complexities and triggers engagement with 
different sectors.  

34. Assuming that the rest of Phase Two reform progresses, the resource requirement, 
and pressures, associated with the call in power will grow over time.  Beyond the four 
high level policy framework decisions we are advising on, the detailed design required 
to reach legislation will require significant additional policy and legal resource.  Then at 
an operational level, establishing a call in power would most likely require establishing 
a new corporate function and building new analytical capability to assess the 
applications.  Any new function would require careful consideration of how it fits into the 
current security sector.  We note the NZSIS and GCSB are also facing competing 
pressures from other regulatory reform processes, which are affecting their capacity to 
engage in design of this function. 

35. We note that introducing national security considerations as part of a new national 
interest test in the Overseas Investment Act would also likely require developing new 
analytical capability, but this may be on a smaller scale.   

36. In the next month Treasury will continue to work with other agencies to develop as 
much of the high level framework as our resourcing allows for a call in mechanism for 

Recommendation:  
 
That the government have the following tool kit of interventions as part of the call in power 
(regardless of the notification mechanism selected), the ability to: block transactions 
unwind transaction, impose conditions on transactions 
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your consideration alongside feedback from the public consultation document.  
However, we request that you discuss the development of this work with Ministerial 
colleagues, and in particular its importance relative to other current priority initiatives in 
the security sector.  Options could include deferring the detailed design and delivery of 
the call in until sector agencies have more capacity to provide resource to support this 
initiative.  Based on your direction we can address the resource question in our next 
policy design report, due in late June. 

Next steps - other policy considerations for decision 

37. After your decisions on this briefing, officials will develop advice on the other two key 
policy considerations for the call in power: 

• Investment trigger events – what constitutes a ‘trigger event’ for purposes of 
notifying and, if necessary, calling in transactions for screening. This advice will 
include: 

 Detail on what types of investors should be subject to having prospective 
transactions potentially called in, and; 

 the size of the interest an overseas investor would need to take in an entity 
for that transaction to be potentially called in.  

• Who is the decision maker – which Minister(s) should be able to call in a 
transaction for screening, and who should make decisions on transactions that 
are deemed a risk to national security and/or public order. 

38. Subject to resource constraints, we anticipate providing you advice on these matters in 
late June. 

39. If you decide to include media within the scope of the call in power, officials will also 
further investigate the domestic legal risks associated with screening this asset/entity 
and provide follow-up advice.  Subject to resource constraints, we anticipate providing 
this to you end of June/early July.  
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Appendix [1]: Background to the call in power 

Including a call in power as part of Phase Two reforms 

Treasury is currently leading a second phase of reforms to the Overseas Investment Act. In 
the context of these reforms, you received legal advice from MFAT in January 2019 about 

. You then received 
advice from Treasury outlining key policy factors to consider alongside MFAT’s legal advice.  

Following Treasury’s advice, you requested that officials develop and provide advice on a 
national security call in power to be considered as part of Phase Two reforms to the Act. 

Subsequently in March, you requested further legal advice

The consultation document released to the public on 16 April 2019 signalled the 
Government’s intent to consider a national security and public order call in power. Public 
submissions on the consultation document close on 24 May 2019. We will provide you with 
advice on the outcomes of public consultation in late June (including in relation to the call in 
power), before advice on the overall reform package in early August. 

Recap on what we are trying to achieve with a call in power – managing risks that 
arise from ownership or control of assets that are not currently screened by the Act 
As noted in our earlier briefing, overseas ownership or control of certain assets, such as 
technology with military applications, could pose risks to New Zealand’s national security 
and/or public order [T2029/160 refers].

The Act currently does not allow the government to screen transactions based on these risks 
because: 

• The Act does not enable the government to apply national security or public order 
scrutiny to overseas investments that are screened. 

 

 

[36]

[36]
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• The Act does not screen all transactions that may give rise to national security and 
public order risks. 

A call in power could help manage risks that arise from overseas ownership or control of 
New Zealand assets that are not currently screened by the Act through allowing the 
government to ‘call in’ particular transactions for screening. The call in power will be limited 
to transactions that pose national security and/or public order risks (discussed further below). 
Public order risks could include, for example, New Zealanders being unduly influenced by 
incorrect or selective information; or the monitoring, harassment, control or mobilisation of 
groups in the community for purpose that are contrary to New Zealand’s interests. We do not 
anticipate that the call in power will be used often, and even when it is used, it is possible 
transactions will still proceed after being screened.   

The risks that arise because the Act does not enable the government to apply national 
security or public order scrutiny to assets that are already screened under the Act are 
anticipated to be addressed as part of broader Phase Two ‘consent framework’ proposals. 
These proposals consider a test to enable the government to assess the broader implications 
of a prospective investment, such as a national interest test (which could include a national 
security element). Advice on these reserve powers will be provided to you in July 2019. 

 

 

 

[1]



T2019/1128 : Treasury Report: Overseas Investment Act Reform: National security and public order call in power - 
initial policy considerations Page 18 

Appendix [2]: Recap on Phase Two assessment criteria, and how we are 
applying it in this report 

We have utilised the same assessment criteria as Phase Two to assess different options for 
the call in power. These criteria assess the extent that each option will achieve the objectives 
outlined in Appendix 1 above, relative to the status quo, and where signalled, relative to the 
other options presented.  

Assessment criteria 

Criterion 1: 
Manages the risk of 
overseas 
investment to 
New Zealanders’ 
wellbeing 

This criterion considers whether an option provides decision makers with 
the flexibility to effectively manage or protect against current and emerging 
risks from overseas investment to New Zealanders’ wellbeing.  

This criterion also considers whether risks can be better managed in other 
ways, such as through different legislation. 

Criterion 2: 
Supports overseas 
investment in 
productive assets. 

This criterion considers whether an option supports confidence in 
New Zealand as an investment destination for productive investment.  

It is noted that the call in power is likely to reduce New Zealand’s 
attractiveness as an investment destination (all else equal). However, what 
we care about is any loss in productive investment (and the size of that 
loss) as investment that impairs New Zealand’s national security and/ or 
public order is not desirable. Because it is not possible to quantify what is 
“desirable” versus “undesirable” investment, as a proxy, we have analysed 
the possible transaction costs on firms and the possible dampening effect 
for New Zealand as an investment destination. 

Criterion 3: 
Encourages more 
predictable, 
transparent and 
timely outcomes.  

This criterion considers whether an option achieves its objectives in a way 
that makes the law more certain, predictable and transparent, and 
encourages timely decision-making. This criterion is important as it 
considers whether options will support investor and public confidence in the 
overseas investment regime. 
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Appendix [3]: 
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Appendix [4]: Category analysis – scope of the call in power 
 Asset/entity: Military and dual-use 

technologies, critical direct suppliers to 
security and defence 

Asset/entity: Sensitive data Asset/entity: Media 

Criterion one: 
Manages the 
risk of overseas 
investment to 
New Zealanders’ 
wellbeing 

Strongly positive 

Transactions under $100m involving 
military and dual use technologies, and/or 
critical direct suppliers to security and 
defence are not screened under the Act.  

We consider it possible that overseas 
investments into these assets/entities that 
are under the Act’s monetary threshold 
can still confer sufficient access/control to 
give rise to national security risks. 
Furthermore due to the nature of these 
entities/assets the consequences (or 
possible impact) of these assets/entities 
being successfully subject to foreign 
interference is high. 

For these reasons, including military and 
dual use technology, and critical direct 
suppliers to security and defence, within 
the scope of the call in power is likely to 
have a strong positive impact on 
managing the risks associated with 
overseas investment. 

Strongly positive Moderately positive  

Many of New Zealand’s media firms are 
unlikely to be covered by the Act (as they are 
unlikely to be valued over $100m to meet the 
significant business asset threshold). For 
reference, Nine Entertainment Ltd is currently 
selling news outlet Stuff and its stable of 
newspapers, which is likely to go for under 
$50m.  
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The potential impact of significant amounts of data 
being used for foreign interference purposes is 
considered high.  

 

For these reasons, whilst including media 
within the scope of the call in power is likely to 
have a moderately positive risk mitigation 
effect, it is unlikely to be the most effective 
lever to combat the risks being targeted.   

Criterion two: 
Supports 
overseas 
investment in 
productive 
assets 

Moderately negative 

At this stage we are unclear the number of 
possible transactions that could be 
covered by including military and dual use 
technologies, and critical direct suppliers 
to security and defence, within the scope 
of the call in power. Whilst we anticipate 
relatively few military and dual use 
technology transactions would occur, 
further work is required to understand the 
transactions covered by critical direct 
suppliers as this will depend on the 
definitions of the government’s “security” 
and “defence” functions. 

Strongly negative  

We anticipate that including sensitive data within 
the call in power would capture the most productive, 
as well as unproductive, investment for screening. 
As a result this is likely to create the largest 
transaction costs for businesses.  

This is because: 

• ‘Sensitive data’ may be difficult to define in 
legislation in a manner that is not excessively 
broad, whilst also capturing the risks the call in 
power is trying to manage.  

 

Moderately negative 

We do not anticipate that many firms would 
be covered by including media in the scope of 
the call in power, as the power would target 
firms that make a substantial contribution to 
the formation of public opinion and there are 
not many large media organisations based in 
New Zealand. 

New Zealand would not be unique in 
screening investments in media companies. 
However the number of other developed 
countries screening media is smaller than for 
military and dual-use technologies, critical 
direct suppliers to security and defence, and 
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We do not anticipate a significant negative 
effect on New Zealand’s attractiveness as 
an investment destination by including 
these two assets/ entities within the scope 
of the call in power. This is because many 
other developed countries (Australia, 
Canada, Japan, the EU and the US) 
already have screening requirements, or 
are introducing screening requirements, 
that cover these assets/entities. Although 
we acknowledge that New Zealand is not 
directly comparable with other, larger 
developed countries as an investment 
destination due to, for example, limited 
access to overseas markets. 

Appendix 5 includes a table of assets 
screened based on national interest and 
public order in other jurisdictions. 

• The number of firms covered is likely to grow 
over time as more firms become ‘data centric’.  

An example that highlights this definition issue is 
the company . The company would hold 
personal information (names, addresses, phone 
numbers) about a large number of New Zealanders 
who use the scheme, and hence a definition of 
‘sensitive data’ is likely to capture the company. 
However the sale of to an overseas 
person is unlikely to give rise to national security or 
public order risks (although the data, if joined with 
other data sources, possibly could). 

The possible negative impact on New Zealand as 
an investment destination could be substantial due 
to the breadth of possible firms covered by 
‘sensitive data’. It is also possible that New 
Zealand’s approach to these issues may impact 
similar reforms in our geographic region, thereby 
impacting New Zealand’s international firms’ ability 
to operate and regional openness more generally. 

Further work is required to put sufficient constraints 
in place to try and mitigate this risk. One way this 
could be done is through including a narrow 
regulation making power i.e. allowing the legislation 
to include sensitive data but constraining its use 
through regulation. The benefit of this approach is 
that it could allow the government to target relevant 
data types (e.g. healthcare) at a point in time 
thereby reducing transaction costs for firms, but this 
would lessen the effectiveness of the power as it 
would be difficult to know, ex-ante, the specific data 
types to target.  

 

sensitive data. 
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New Zealand would not be alone in screening 
overseas investments into sensitive data, although 
fewer countries explicitly target this asset/entity 
(Germany does, the EU has regulations in place 
that allow screening, and others can capture it 
through their broader screening regimes).

Criterion three: 
Encourages 
more 
predictable, 
transparent and 
timely outcomes 

Neutral 

Some overseas investors may face 
increased uncertainty associated with 
investing in New Zealand compared to the 
status quo, however well defined guidance 
may help mitigate this uncertainty. 

Some New Zealander’s may have 
increased confidence in the regime as it is 
easy to understand the possible risks 
associated with these assets/entities being 
in overseas ownership/subject to control. 

Strongly negative 

Including sensitive data in the call in power is likely 
to create uncertainty the largest number for 
investors, due to the breadth of firms likely to be 
covered. However some of this uncertainty could be 
mitigated in the way the regime is operationalised 
including clear well defined guidance. 

 

Moderately negative 

Similar to including both other assets/entities 
in the scope of the call in power, including 
media transactions is likely to result in 
increased uncertainty for investors as more 
assets/ entities are covered by the scope of 
the call in power.  

Including media in the scope of the call in 
power may lead to less New Zealanders 
having confidence in the regime, as screening 
media companies may be seen as a breach 
of freedom of speech and expression. 
Breaching freedom of speech may also give 
rise to domestic legal issues (discussed 
below).  
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Appendix [5]: Other jurisdictions’ screening regimes for overseas investment 

 What is screened? Can assets covered by 
the jurisdictions regime 
be screened on national 
security/ public order 
grounds? 

Australia Foreign governments (and their entities) acquiring a direct interest (generally at least 10 per cent) and non-government 
foreign investors acquiring a substantial interest (generally at least 20 per cent) above certain thresholds must receive 
consent.  

Acquisitions of critical state-owned infrastructure relevant to national security, as well as residential, commercial and 
agricultural land can also only be acquired after receiving consent. 

Australia also has a critical infrastructure screening regime which allows the government to issue directions to 
owners/controllers of critical infrastructure where necessary to mitigate against security risks, this power is constrained in 
that it can only be used if no other tool is available. 

Yes, foreign investment 
cannot occur if it is found to 
be ‘contrary to the national 
interest’. 

Canada Different thresholds apply to determine whether an acquisition of a Canadian business by non-Canadians is required to 
undergo economic and/or cultural screening: 

• a C$1.5 billion threshold for nationals of a specified free trade party,  
• a C$1 billion threshold for nationals of World Trade Organization member states, and 
• generally C$5 million for any other category of investor.  

Investments by state-owned enterprises of World Trade Organization members are subject to a C$416 million threshold.  

If a business being acquired is a ‘cultural business’ (broadly involving the publication, distribution or sale of books, films, 
videos or music), a C$5 million threshold applies for direct investments and a C$50 million threshold applies for indirect 
investments.  

Yes, foreign investment can 
be screened on national 
security grounds. 

European 
Union 
(EU) 

Regulations establish a framework for EU members to screen foreign direct investment. EU member states then have 
the autonomy to decide whether or not to screen particular investments within the framework of the regulations. 

Under the regulations, investments in the following assets can be screened: critical infrastructure, critical technologies 
and dual use items, supply of critical inputs including energy or raw materials, access to sensitive data or freedom and 
pluralism of the media. 

Yes, foreign investments 
can be screened on 
national security and public 
order grounds. 
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Germany Any direct or indirect acquisition of 10% of more shareholding in a domestic German country by a non-EU resident in 
critical infrastructure, telecommunications, sector specific software (relating to energy, water, telecommunications), cloud 
computing and media can be screened.  

Yes, foreign investments 
can be investigated on the 
basis of threats to public 
order or security. 

United 
States  

The United States (US) screens any merger, acquisition or takeover which could result in control of a US business by a 
foreign person. The recently passed Foreign Investment Risk Review Modernisation Act expanded this to also screen: 

• purchases, leases or concessions by or to a foreign person of real estate located in proximity to sensitive 
government facilities, 

• investments in US businesses that afford a foreign person access to material non-public technical information, or 
membership on the board of directors or other decision making rights (excluding through voting shares), 

• any change in a foreign investors voting results that allows them to take control of a US business (or provides 
access to non-public technical information), and 

• any transaction/ agreement/ transfer/ arrangement designed to circumvent screening. 

Yes, foreign investments 
can be screened on 
national security grounds. 

Japan Any foreign investor making inward direct investment must file either a prior notification or a post-closing report. 

Prior notification is required if the investment is: 
• in certain industries including: weapons, aircraft, rocket and nuclear material manufacture; and electricity, gas, 

communications and forestry, 
• by a national of a country that is not on the list of permitted countries, or 
• by Iran-related parties in a Japanese company engaging in nuclear-related business. 

If prior notification is required, the transaction cannot proceed until approval is granted. 

Yes, foreign investments 
can be screened on 
national security and public 
order grounds. 
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Appendix [6]: Mixed notification regimes in other jurisdictions 

The United States, Germany and Canada all have mixed notification regimes in place.  

The United States 

Historically the United States ran a largely voluntary regime where overseas investors that 
were pursuing transactions that could result in control of a US business made voluntary 
notifications to the Committee on Foreign Investment in the United States (CFUIS). CFUIS 
could also compel foreign entities to make a filing if CFUIS deemed the transaction posed 
national security risks. However, a recently passed law, the Foreign Investment Risk Review 
Modernization Act (FIRRMA), changes this notification regime to allow regulations to 
prescribe what assets are subject to mandatory notification.  

Final regulations have not be released however interim regulations (referred to as the ‘pilot 
program’) have been released. These require mandatory screening for all investments6 into 
all US businesses that produce, design, test, manufacture, fabricate or develop one of 27 
“critical technologies” to notify CFUIS. Critical technologies include, for example, aviation, 
defense, semiconductors, and telecommunications. 

Germany 

Germany requires mandatory notification for foreign acquisitions which are particularly 
sensitive to security (military weapons and equipment, and crypto technology), and if the 
target company operates in critical infrastructure. Otherwise, a voluntary notification scheme 
is in place for all other transactions (which include all acquisitions of a German domestic 
company but a non-EU resident). 

Canada 

Canada’s notification regime does not differ based on asset type but instead on the 
characteristics of the target entity.  

• Mandatory notification is required for all investment by non-Canadians to establish a 
new Canadian business, or by non-Canadians who acquire control7 of an existing 
Canadian business.  

• Whereas voluntary notification is in place for investments by non-Canadians to acquire 
(or establish) an entity in Canada if the entity has: a place of operations in Canada, an 
individual(s) working in Canada in relation to the entity or assets in Canada used to 
carry out the entity’s operations. 

 

 

                                                
6 The threshold for investment has also changed under FIRRMA. Instead of ‘control’ being the threshold, mandatory screening 
is required when an overseas investor gets access to: non public technical material; membership or observer rights on the board 
of directors (or equivalent); or any involvement, other than voting shares, in substantiative decision-making of the US business 
regarding use/development/acquisition or release of the critical technology.  
7 What constitutes ‘control’ is specified in section 28(1) of the relevant legislation, the Investment Canada Act.  
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Appendix [7]: Options analysis – notification mechanism and 
interventions 

 Option 1 – voluntary 
notification 

Option 2 – mandatory 
notification 

Option 3 – mixed 
notification 
(for use if multiple classes of 
assets/ entities are included 
in the scope of the call in 
power) 

Criterion one: 
Manages the 
risk of overseas 
investment to 
New Zealanders’ 
wellbeing 

Moderately positive 

A voluntary notification 
regime should better 
manage risks 
associated with 
overseas investment, 
as the government will 
be better informed 
about foreign 
investment into 
assets/entities covered 
by the scope of the call 
in power.  

The tool kit of 
interventions provides 
new levers for the 
government to 
control/mitigate against 
risks that do arise. 

However, the 
information the 
government receives 
(and hence its 
knowledge to use the 
tool kit) will be 
constrained by the 
number of overseas 
investors who opt to 
voluntarily notify the 
government.  

Strongly positive 

A mandatory 
notification regime 
should provide 
significantly more risk 
management 
(assuming compliance 
by overseas investors), 
as the government will 
be informed about all 
foreign investment into 
assets/entities covered 
by the scope of the call 
in power.  

A mandatory 
notification regime 
should also better 
manage risks 
compared to options 1 
(voluntary) and 3 
(mixed).   

 

Moderately/strongly 
positive  

A mixed notification regime 
should better manage risks, 
however the extent to which 
risk management is 
improved will depend on the 
split between 
assets/categories of entities 
that are subject to mandatory 
notification compared to 
voluntary notification. 

Our recommendation is that 
military and dual-use 
technology, and critical direct 
suppliers to security and 
defence would be subject to 
mandatory notification, 
whereas media and sensitive 
data transactions be subject 
to voluntary notification. This 
split focuses mandatory 
notification on the higher risk 
assets/ entities, and 
voluntary notification on the 
moderate risk category.  

A mixed notification regime 
should provide a substantial 
improvement on the status 
quo (and compared to option 
1, voluntary notification). 

Criterion two: 
Supports 
overseas 
investment in 
productive 
assets 

Moderately negative 

It is unclear what 
additional burden a 
voluntary notification 
mechanism will place 
on overseas investors, 
as they will have the 
choice whether or not to 
notify the government 
about transactions as 
this burden is balanced 
against the certainty 
provided by the non-

Strongly negative 

A mandatory 
notification mechanism 
should give rise to the 
most compliance costs 
for investors, 
especially as most 
transactions notified 
are unlikely to be 
called in for screening.  

 

Moderately/strongly 
negative 

The burden on investors will 
largely depend on the 
breadth of the assets/ of 
entities subject to mandatory 
screening.  
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objection certificate. 

The tool kit of 
interventions (which 
include the ability to 
unwind and block 
transactions) is likely to 
have a negative impact 
on New Zealand’s 
attractiveness as an 
investment destination.  

 

 
These compliance 
costs will be larger if 
the scope of the call in 
power is broad, as 
more firms will be 
required to notify the 
government about 
transactions. 

The possibility of 
sanctions for non-
notification may also 
deter some investors. 

Our recommended split 
between mandatory/ 
voluntary notification seeks 
to minimise compliance 
costs for investors by 
requiring:  

• Voluntary notification for 
media/sensitive data as 
this could cover a large 
number of firms.  

• Mandatory notification for 
military and dual-use 
technologies, and critical 
direct suppliers to security 
and defence; a category 
that is not likely to cover 
as many firms.  

Similar to option 2, the 
possibility of sanctions for 
non-notification may deter 
some investors. 

Criterion three: 
Encourages 
more 
predictable, 
transparent and 
timely outcomes 

Moderately negative 

A voluntary notification 
regime may create 
uncertainty for overseas 
investors as they may 
be unclear whether or 
not to notify the 
government about a 
given transaction. Well-
defined guidance, and 
the non-objection 
certificate should help 
to mitigate against 
some of this 
uncertainty. 

 Moderately negative 

A mandatory 
notification is likely to 
provide the most 
certainty for overseas 
investors as it is likely 
to be the easiest to 
understand: all 
investments within 
scope of the call in 
power will require 
government 
notification. However, 
this will require work to 
ensure overseas 
investors understand 
their obligations. 

 

Moderately negative 

A mixed notification may 
create uncertainty for 
overseas investors as they 
may be unclear whether or 
not to notify the government 
about a given transaction 
(and if they fail to notify, and 
should have, sanctions could 
be applied). For this reason it 
is likely that this option 
creates more uncertainty 
than under option 1 
(voluntary notification). 
However, well defined 
guidance and the non-
objection certificate should 
help to mitigate against 
some of this uncertainty. 
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